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CASES  IN  EASTER  TERM 

1816.  On  Wednesday  the  ist  of  May j  being  the  first  day  of 

"""■■"^  this  term,  the  following  gentlemen  took  their  seats 
within  the  bar,  viz.  Mr.  Seijeant  Vaughan  having  been 
appointed  one  of  His  Majesty's  Serjeants  learned  in 
the  law;  James  Burroughs  Charles  Warren,  Jonathan 
Maine,  James  Scarlett,  James  Trawer,  William  Cooke, 
Samuel  Yate  Benyon,  William  Agar,  and  John  BeU, 
Esquires,  having  been  appointed  of  His  Majesty's 
counsel  learned  in  the  law;  (Maries  Wetherell,  Esq. 
having  received  a  patent  of  precedence,  and  William 
Harrison,  Esq.  having  been  appointed  one  of  His 
Majesty's  counsel  learned  in  the  law. 

On  Fridmf  the  3d  of  Mmf,  Mr.  Justice  Abbott  took 
his  seat  on  the  bench  of  this  Court,  having  resigned 
his  satt  on  the  bench  of  the  Court  of  Common  Pleas. 
And  on  Saturday  the  4th  of  Majf,  James  Burrough, 
Esq.  was  called  Serjeant,  and  gave  for  his  motto, 
^^  Legibus  emendes^  and  was  appointed  to  succeed 
Mr.  Justice  Abbott  as  one  of  His  Majesty's  Justices  of 
the  Court  of  Common  Pleas,  and  took  his  seat  accord- 
ingly, and  was  afterwards  knighted. 


Ranger  against  the  Earl  of  Chesterfield* 

A  MEMORIAXtof  an  anntti^  granted  by  the  Earl  of 
Chesteirfield  to  one  Join  Tagllor,  on  the  loth  of 
Sfibmors  179^  v^  f^^  ^  ^^^  Qf  tbat^e  made  by 
mcin<!^blof  the  ^®  ^^l  to  Tajflor,  in  the  penal  sum  cf  3600A  condi- 
««\^"ttrr    lHiMKlfi>r<Jie|»yjii»lof«ni«muityQf3oo^ 

neyt  need  not 

express  for  whote  life  the  annuity  is  granted,  if  it  he  expressed  in  the  memorial  of  the 
indenture,  which  i€^es.t)ie  sai4  honS^d^an-ant^f  fttpmey.for  whotcliff  tb<  sai^  «n* 
nuity  is  granted. 


Maj  liXm 

Ifa  bond  and 
warrant  of  at- 
torney and  in- 
denture be 
made  to  secure 


in 


Digitized  by  LjOOQ IC 


IK  THE  Fimr-fiixTH  Year  or  OEOROE  III.  ^ 

ia  consademdoQ  of  1 800/.  paid  by  Taylor  to  the  Earl ;         18 16. 
ako  a  warraat  of  attorney  of  the  same  date  to  confess         — — » 

.  Ramcck 

a  jndgnie^t  ou  the  siaid  bond  for  36002. ;  also  an  indea-         agahsi 

tare  of  the  sain«  date  between  the  £arl  of  the  ist  part,  CBB£TERriELD. 

2V^  of  the  ad,  and  T.  Stride  of  the  3d,  reciting 

the  said  bond  and  warrant  of  Attorney,  and  that  for 

the  better  securing  the  said  annuity  the  Earl  had  agreed 

to  charge  llie  said  annuity  on  certain  manors,  &c«  (de« 

scribed  in  the  meoiorialX  in  parsuance  whereof  the  Earl 

betgaiiied  and  sold  Co  Tisyfar,  his  executors,  &c.  a  rent 

^l>^g^  of  300/.  payable  out  of  the  manors^  &c.  (setting 

finih  the  parcels ) ;  iabendum  to  Taylm^  his  executors^ 

&c  firom  thencefivth  during  the  life  of  th^  Earl,  payable 

qiuuterly,  on  the  days  therein  mentioned,  and  for  more 

eSectaally  securing  the  sam^  the  Earl,  in  consideration 

^  $L  paid  by  iSfrfib^  granted  to  him,  his  execoters,  && 

the  said  manors,  &c  JuAerutum  to  Stride,  his  executory 

&C  for  99  year%  if  the  Earl  should  so  long  live,  in 

tmat^  &C.  {setting  forth  the  trusts  in  the  terms  of  the 

deed  as  above  stated).    And  because  the  memorial  of 

Che  liood  asid  warrant  of  attorney  did  not  specify  for 

whose  life  the  annuity  was  granted,  nor  by  whom  or  to 

whom  the  same  was  payable^  (but  in  the  condition  of 

the  bond  it  was  spedfied,  that  the  annuity  was  granted 

during  the  EarPs  life^  and  was  payable  by  him,  and 

that  Tn^hr  had  contracted  with  him  for  the  purdiase 

of  it)  ihoefore  it  was  olgected  by  the  Earl,  in  liis  answ^ 

to  a  bill  filed  in  Chancery  lor  the  purpose  of  obtaining 

payment  of  the  arrears,  that  the  said  annuity  was  in* 

j^d  now  this  question  being  referred  by  the  Master 
of  the  Rolls  to  this  Court  for  their  opinion^ 

B  2  Bichardsofi 
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4  CASES  IN  EASTER  TERM 

1816.  Siehardsan  for  the  defendant  argued  (a)  from  the 

"  language  of  the  annuity  act  (ft),  which  requires,  ••  that 

MgMst  a  memorial  of  evety  deed^  bond^  &c.  whereby  any  an- 
CBEsmriBLD.  nuity,  &c.  shall  be  granted,  shall  within  20  days  of  the 
execution  oisuch  deed,  bond,  &c.  be  enrolled,  and  that 
every  such  memorial  shall  {inter  alia)  set  jibrth  the 
name  of  the  person  for  whose  life  the  annuity  is  granted, 
otherwise  every  such  deed,  bond,  &c.  shall  be  void,'* 
that  the  memorial  of  this  bond  was  defective,  causd  quH 
ngpra*  For  when  the  statute  saith  every  such  memorial^ 
it  means  the  memorial  of  every  suck  deed ;  otherwise  why 
make  every  such  deed  void  ?  And  this  defect  is  not 
cured  by  the  recital  of  the  bond,  in  the  memorial  of  the 
indenture ;  for  if  the  memorial  of  the  indenture  had  fully 
recited  the  condition  of  the  bond,  viz.  that  it  was  for 
an  annuity  granted  durmg  the  Earl's  life,  &c.  possibly 
the  defect  in  the  memorial  of  the  bond  mi^t  have  been 
supplied  by  the  recital  of  it  in  the  memorial  of  the  in> 
denture;  but  here,  ndther  the  memorial  of  the  bmdy 
nor  the  recital  of  it  in  the  memorial  of  the  indentnre^ 
states  that  it  is  for  an  annuity  during  the  EarFr  life. 
So  that  there  is  no  way  of  learning  from  the  memorial, 
what  is  the  term  mentioned  in  the  bond  for  which  the 
annuity  is  granted. 

Lord  Ellenborocoh  C.  J.  Did  the  act  of  par- 
liament mean  to  enforce  a  separate  setting  forth  of  each 
of  the  several  instruments ;  or  is  it  not  a  sufficient  com- 
pliance with  the  act  in  this  case,  to  set  forth  that  inslm-* 
ment  which  shews  the  other  two,  and  simply  to  state 
the  feet  that  there  are  the  other  two  ?    The  expression 

(tf)  This  case  was  argued  at  Serjeants*  Inn  before  this  term.  We 
were  favoured  with  a  note  of  the  argument  by  a  gentleman  at  the  bar. 

«  said 
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IN  THX  FlFTYHilXTH  YsAR  OF  GEORGE  III.  5 

^  said  annuity/'  in  the  memorial  of  the  indenture,  suF-  1816* 
6ciently  identifies  the  annuity  with  that  for  which  the  — — 
bond  and  warrant  of  attorney  are  given  ;  so  that  here  t^ainst 

h  a  complete  notification  of  every  deed :  and  upon  the  CHiBTiRtiiLD* 
whole  it  appears^  that  all  are  given  in  respect  of  the 
same  annuity.  So  much  ingenuity  has  been  expended 
upon  the  construction  of  this  act,  that  doubts  have 
been  raised  where  they  coidd  never  otherwise  have 
arisen. 


BaYUET  J.    I  think  this  case  is  decided  by.  that  of 
Hodges  V.  JUoney.  (a) 

Mtnyai  was  to  have  argued  for  the  plainti£ 

The  following  certificate  was  sent ; 
We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it ;  and  we  are  of  opinion,  that  the 
MBOxdty  of  300A  granted  by  the  defendant,  the  Earl  of 
Ckaiqfisldy  to  the  said  John  Taylor,  was  a  good,  and 
valid  annuity*. 

Ellskborouoh. 
J.  Bayuy. 

G.  &  HOLBOYD. 
(4  4.y.*.iOO 


B  & 
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CASES  IN  EASTER  TERM 
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May  Mt.  Barclay,  against  Stirling  and  Anotber^(tf} 

A  policy  on 

ffcight,  at  and  A  SSUMPSIT   for   money  lent,  money  paid,  and 

port  of  loading  money  had  and  received  to  the  use  of  the  phintiff, 

of  dischargeT^  and  upon  an  account  stated.     Plea  general  issue,  and 

ttlUUmtrmc-  ^^®  defendants  paid  75  £  into  Court,  upon  the  count 

diatc  ports,  be-  f^^  monev  had  and  received.     At    the   trial  before 

ginning  the  ad-  "^ 

Tenture  on  the  Lord  EUenboTOUgh  C.  X  at  the  London  sittings,  after 
goodsfromthe  1.       #•         t         1   •     -iy 

loading,  ar.  Trinity  term,  there  was  a  verdict  for  the  plaintiirs, 

)e^7^o  dis^*  damages  5  00/.  subject,  to  the  opinion  of  the  CoiM,  upon 

^Xnte  the  following  c«e; 

goods  at  any  port  'j^jjg  defendant®  being  owners  of  the  thip  Nepiune, 

jte  may  call  at^  ^ 

Without  being  which  was  loaded  at  Jamaica  in  September  1814,  with  a 
ation,  covers  cargo  on  freight  from  various  shippers,  and  wks  bound 
go^^rioidefat  to  London^  effected  a  policy  of  insurance  t&t  i2ooi  on 
poitrand"^'*''  the  freight  of  the  said  ship,  valued  at  4,^00/*  which 
*h"shr'^iwvi^n*^  policy  the  plaintiff  underwrote  for  500/.  Th6  Voj«ge 
tailed  with  a      described  in  the  policy  was,  **  At  and  Jrom  port  or 

cargo  loaded  at  .  »         •  »  -^  ai 

J.  was  during  ports  of  loading  in  Jamaica,  to  her  port  or  parts  cf  Off- 

onTore^t  an'  ^^g^  of  the  United  Kingdom,  mth  lem)e  to  caU  at  all, 

^''T  Md  Iwt  a  ^^9  ^  ^'^^  ^^  ^^*^  British  and  foreign  West  India 

part  of  her  islands,  to  seekj  join,  and  exchange  coftvog,  beginning 

cargo,  and  took  ,y.»,,.          r         ^ 

on  board  other  the  odventure  upon  the  goods  Jrom  the  loading  thereof 

5^  tocomV  aboard  the  said  ship,  as  aforesaid  J'  And  in  a  subse- 
aidtrriTcr« '  qiient  part  of  the  policy,  after  the  jsual  declaration, 
char^^^'and^*^    that  it  should  be  lawfol  for  the  ship,  in  that  voyage,  to 

earned  freight,  .      „. 

held  that  the  assured,  who  had  abandoned  to  the  underwriter  upon  intelligence  of  tlic 
loss,  and  had  adjusted  with  him  as  for  a  total  loss,  was  liable  to  the  underwriter  for  iJie 
fieight  of  that  part  of  the  cargo  loaded  at  the  intermediate  port,  after  deducting  the  tx- 
peaces  attendant  upon  procuring  the  said  freight, 

(a)  This  case  was  argaed  at  StrjeatUs*  Inn,  before  tliis^  term. 

proceed 
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proceed  and  sail  to,  and  tdach  and  dt&y  alt  any  porta  1816. 
whatsoever,  the  following  words  were  introdiiced :  — 
**  And  wheresoever^  wUh  leai^  to  discAarg^^  tstehOf^ey 
and  take  on  board  goods  at  eu/y  ports  orpUues  ste  tnay 
call  atf  or  proceed  to,  trithoai  being  deeded  any  deviation 
Jrom,  and  wilAoitt  prepidice  to  tkis  insurance.** 

The  ship  sailed  from  Jamaica  on  the  30th  of  Chtober^ 
1 8 14,  with  the  said  cargo ;  and  on  the  Sth  of  Nootmber^ 
in  the  course  of  her  voyage,  got  on  shore  off  the  island 
of  Cuba*  Tbere  she  remainect  till  the  1 8th  of  Decembers 
during  which  time  part  of  the  cargo  was  saved,  fmf  the 
greater  part,  consisting  of  sugar,  was  washed  away  and 
lost  On  the  aoth  of  December^  the  ship  reached  &e 
Hcmannaky  and  hfoving  received  there  sncb  repaid  as 
were  necessary  to  enable  her  to  proceed  to  Etf^lani^ 
took  on  board  so  much  of  her  cargo  as  had  6eM 
saved^  and  likewise  a  considerable  quantity  of  fresii 
goods  on  fceight,  from  the  Haoannah  to  jLomdimj 
and  saikd  the  latter  end  olFebruartf  181 5.  Intelii- 
geace  of  tbe  disaster  which  had  befallen  the  ship,  was 
eenv«yed  to  the  defendants  on  the  i8lh  of  January 
181  j,  by  a  letter  dated  Haoannais  tfa»  %ySL  Navember 
preceding,  which  letter  was  diewn  to  the  pkiDtiff  and 
die  other  underwriters.  This  totter  stated  <^  that  tjle 
^p  on  her  passage  home,  in  the  convoy  of  the  jfy^ 
friydtt,  had  been  cast  <m  shore  on  the  coelt  of  Cubet^ 
m  heavy  weather,  on  the  Bight  ^  the  8th  of  No^ 
vemierf  shout  2$  mi^  tor  leeiward  o£  Ae  HavamaiL 
Thai  ihc  captain  on  his  aitival  these  had  api^yrad  far 
^ffliifiw^  a&dbad  cfver  swc^  beeft  emi^lqwliii  pM- 
tmtg  coasters  afld  mea;  and  that  part  of  tli^  cargo' 
whkh  it  had  been  possible  to  save,  was  nearly  already 
B  4  secured. 


Digitized  by  LjOOQ IC 


CASES  IN  EASTER  TERM 

1816^       secured.'   That  about  two-thirds  of  thecargo  would  be 

~|*^        wholly  lost,  the  water  having  reached  up  to  the  middle 

agmnst        deck  before  assistance  could  be  procured.    That  there 

STIftLINe.  . 

were  some  hopes  that  the  vessel  would  be  saved,  but  it 
was  precarious^  and  dqiended  much  upon  the  weather ; 
but  no  exertion  would  be  spared  for  that  purpose.  In 
the  mean  time  the  proceedings  and  vouchers  went  on 
with  thie  utmost  r^;ularity,  and  the  defendants  would 
be  regularly  informed  of  their  progress."  On  receipt 
of  this  letter  the  defendants  abandoned  the  freight, 
by  notice  in  writing,  to  the  plaintiff  and  the  other  un- 
derwriters on  freight,  and  also  abandoned  the  ship  to  the 
several  underwriters  on  ship,  and  demanded  from  all  a 
total  loss.  Most  of  the  underwriters  on  ship  adjusted 
a  total  loss,  but  afterwards  settled  with  the  defendants 
by  compromising  to  pay  less  than  loo/.  per  cent,  the 
miderwriters  giving  up  to  the  defendants  tlieir  interest 
under  the  abandonment  The  plaintiff  refusing  to  pay 
a  total  loss,  an  action  was  commenced  against  him  on 
the  26th  of  Jamuay  181 5,  and  on  the  aStb,  afterpro- 
cess  delivered  to  his  attorney,  the  plaintiff  agreed  to 
aettle  a  total  loss,  and  thereupon  signed  an  adjustment 
on  the  policy  in  this  form:  <^  Settled  a  total  loss  of 
100/.  per  cent,  payable  in  a  month."  On  the  i6th  of 
Februatt/f  the  plaintiff  being  informed  that  the  ^ip 
had  been  gotten  off  the  rocks,  and  was  about  to  be  re** 
paired  and  sent  to  England^  gave  notice  to  the  broker 
not  to  pay  over  to  the  assured  the  loss  which  he  iiad 
settled,  but  withdrew  that  notice  on  the  aad  oljfyril^ 
so  soon  as  it  was  known  that  the  ship  had  arrived  in 
ihe'BrfVtsA  Channel,  and  authorized  the  broker  to  pay 
the  ddendants  the  total  loss,  which  was  accordingly 

14  paid. 
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paid*  On  the  3d  of  Majf  the  ship  arriyed  at  the  port  181(>. 
of  Londoftj  and  having  duly  delivered  her  cargo,  the 
defendants  recdived  freight  for  the  same.  It  was  agreed 
that,  as  far  as  concerned  the  verdict,  the  75/.  paid  into 
Court  should  be  taken  as  sufficient  to  cover  the  freight 
due  for  that  part  of  the  cargo  delivered,  which  was 
originally  shipped  at  Jamaica.  And  the  questibn  was, 
1st,  whether  the  plaintiff  was  entitled  to  a  proportion 
of  the  whole  or  to  any  part  of  the  freight  of  the  fresh 
goods  shipped  at  the  Hacannah  and  delivered  in  Ltm^ 
don :  and  if  so,  adly,  whether  any  deductions  from 
the  gross  amount  of  such  freight  were  to  be  made  in 
respect  of  charges  incurred  at  the  island  of  Cuba. 

Richardson^  for  the  plaintiff,  argued,  that  inasmuch 
as  the  freight  of  die  goods  shipped  at  the  Havannaky 
was  covered  by  the  policy,  the  plaintiff  was  entitled 
to  this  freight  He  said,  it  was  clear  from  the  terms 
of  the  poliqr,  that  it  included  freight  not  only  of  such 
goods  as  were  shipped  at  Jamaica^ .  but  also  of  all 
goods  put  on  board  at  any  of  the  West  India  islands 
in  the  course  of  the  voyage ;  for  the  policy  contained 
a  liberty  to  call  at  any  such  islands,  and  to  discharge^ 
exchange,  and  take  On  board  goods  at  any  pkce  the 
ship  might  call,  without  being  deemed  a  deviation, 
&C.  If  then  the  fre^ht  of  such  goods  was  covered  by 
the  policy,  it  followed,  from  the  abandonment,  that 
the  plaintiff  was  entitled  to  such  freight ; .  because  the 
abandonment  implies  a  relinquishment  to  the  aban- 
donee of  all  the  interest  covered  by  the  policy.  Tliere* 
fore,  where  freight  was  earned  after  abandonment,  .and 
received  by  the  assured  from  the  shippers  of  goods,  it 
was  adjudged  that  the  underwriter  on  freight  might 

have 
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1816.        have  assumpsit  to  recover  it  from  the  assared.  {a)   And 

-*- ftt  all  events,  whether  the  plaintiff  be  entitled  to  this 

gainst  freight  under  the  abandonment  or  not,  thiB  being  a 
contract  of  indemnity,  he  is  entitled  to  have  the  da^ 
mages  recouped,  pr0  tanio^  out  of  the  freight  earned 
by  the  defendants  in  the  homeward  voyage.  (£)  adly. 
As  to  tfiy  deductions  from  the  amount  of  this  fre^ht 
in  reapect  of  charges  incurred  at  the  Hamannahj  it 
seems  that  the  expences  of  the  voyage,  wages^  &&» 
are  charges  which  belong  to  the  owner  of  the  ship» 
and  are  not,  properly  speaking,  salvage  on  the  freight^ 
and  therefore  ought  not  to  fall  upon  the  plaint. 

Man-yat^  for  the  defendants,  denied  that  the  freight 
of  the  goods  shipped  at  the  Hcnxamah  was  covered  by 
the  pdicy;  for  the  policy  is  precise  in  describing  the 
adventure  to  be,  <^  at  and  from  her  ports  of  loadag  in 
Jamaica/'  and  that  it  shall  bqa^m  *<  from  the  loading 
of  the  goods  aboard  as  aforesaid^''  that  is  at  Jamaica  $ 
and  the  kave  given  in  a  subaequent  part  of  the  policy 
to  exchange  and  take  on  board  goods  at  any  places  tibe 
ship  mi|^t  call  at,  was  not  intended  to  alter  the  adven- 
ture before  described,  but  only  to  excuse  a  deviation. 
Therefore,  though  the  loading  of  goods  at  the  £KmsM- 
nah  shall  not  avoid  the  policy,  by  reason  of  the  liberty 
contained  in  it,  yet  i^  it  no  part  of  the  risk  lAsure^. 
If  the  whole  cargo  had  been  loaded  in  the  first  in^ 
stance  at  \3ae  Haoatmal^  there  would  have  been  no 
inoqption  of  the  risk;^  how  then  does  the  loadmg  of  a 
part  at  Jamaica  alter  the  nature  of  the  risk,  as  to  that 
part  which  waa  loaded  at  the  Haomnah^    Another 

(4)  4  J£«/.34«    Tbompm  ▼.  Mawcnfu  SB&P.479'    UafhMt  ▼.  Terry. 
(h)  II  £asi.%$%,    Puller  r.SiOHifirtb, 

objection 
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objection  to  the  plaintiff's  right  to  reoover,  is  this,  1816. 
that  haying  paid  his  money  volcmtarily,   and  with  ' 

knowledge  of  all  the  circumstances^  as  upon  a  total  i^dinst 

loss,  to  the  assured,  it  is  against  a  known  principle  of  '^>^i*>m<>» 
law  to  permit  him  to  recover  it  back. 

Lord  EuLENBOBOUGH,  C.  J.  This  is  a  question 
between  the  assured  and  the  underwriter  on  frdght, 
to  whom  an  abandonment  has  been  made,  whether 
the  underwriter  is  entitled  to  recover  the  freight 
earned  subsequently  to  the  abandonment  and  received 
by  the  assured  under  these  circumstances.  The  freight 
was  earned  in  respect  of  goods  loaded  partly  at  Jb- 
maic09  and  partly^  owing  to  a  mis-adventure  in  the  voy« 
age^  at  Cid>a;  and  the  whole  has  been  received  by  the 
asJBured  at  the  ship's  port  of  discharge*  First,  let  us 
consider  the  freight  insured*  The  policy  runs  thus : 
"  At  and  from  the  port  of  loading  in  Jamaica^  to  her 
port  of  disdiarge,  beginning  the  adventure  from  the 
loading  on  board  the  ship  as  aforesaid,  that  is,  from 
the  loading  at  Jamaica^  with  leave  to  call  at  all  and 
every  of  the  fVesi  India  islands."  The  ship  being 
driven  on  the  coast  of  Cnba  by  the  accidents  of  the 
voyage^  this  becanv  a  part  of  the  voyage  And  witfa^ 
out  considering  it  as  part  of  the  voyage  in  the  first  in- 
stance, the  liberty  given  to  the  assured  to  touch  and 
take  in  goods  at  Cs&o,,  incorporates  this  part  ci  the 
adventure,  by  necessary  constmction,  with  the  voyi^. 
It  is  ssdd,  this  liberty  does  no  mcnre  than  excuse  a 
deviati(^(  but  the  case  of  VMeit  v.  AUimtt  {a)f  diewa 
that  as  intermediate  port  loaay  be  included  within  the 
ipcHieji  equally  with  the  terminm  a  fm  mentioned  in 

it: 
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1816.        it:  and  it  18  very  material  that  it  should  be  so.     This 

.  then  being  freight,  which  the  policy  would  have  co- 

agaiusi        vered,  had  it  remained  at  the  risk  of  the  assured,  is 

TiKLiNo.      ^^^  ^Y^^  assured  a  trustee  for  the  underwriter  if  he 

receive  it  after  abandonment  ?    All  the  cases  agree  that 

he  is,  and  that  he  is  accountable  for  the  subsequently 

received  freight :  he  cannot  have  both  indemnity  and 

freight  also.     Therefore  the  plaintiff  is  entitled  in  this 

case^    deducting  only  such  charges  as  belong  to  the 

freight ;  such  as  the  expences  of  loading  the  cargo, 

and  the  wages  of  the  crew  during  the  loading,  (a) 

Batlbt  J.  The  question  is,  whether  the  plaintiff  is 
entitled  to  the  whole,  or  any  part  of  the  Hawmnah 
frdght.  The  first  objection  is,  that  this  policy  would 
only  have  attached  on  the  freight  of  such  goods  as  were 
put  on  board  at  Jamaica^'hvX  not  elsewhere.  But 
such  a  construction  is  contrary  to  the  true  intent  of  the 
policy ;  for  the  policy  contains  no  words  limiting  it  to 
the  goods  to  be  put  on  board  at  Jamaica.  The  two 
termini  were  Jamaica^  and  the  ship's  port  of  discharge 
in  the  United  Kingdom^  with  leave  to  call  at  any  of  the 
West  India  islands ;  and  I  think,  that  any  freight  earn- 
ed between  these  two  terminif  and  within  the  limits 
of  the  leave  specified,  would  have  been  covered  by 
the  policy.  In  a  subsequent  part  of  the  policy,  there 
is  leave  given  to  discharge^  exchange^  and  take  on 
board  goods  at  any  place  the  jship  may  call  at :  this 
was  not  to  be  deemed  a  demtion.  Tlien,  if  the  as- 
sured were  to  have  fiiU  power  to  da  this^  how  comes  it 
that  the  freight  of  the  goods  thus  taken  on  boards  is 
sot  to  be  included  in  the  policy?    The  underwiitar's 

(a)  See  SKar^  t;  Glttdshnt^  7  EatU  34. 

risk 
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risk  is  not  increased  by  the  assured's  taking  on  board 
one  half  of  the  cargo  at  Jamaica^  and  the  other  half  at 
Cuboj  when  he  might  have  taken  on  board  the  whole  at 
Jmmaica ;  on  the  contrary,  the  risk  is  thereby  dimi- 
oished.  For  suppose,  in  this  case^  a  loss  to  hftve  hap* 
pened  befi>re  the  ship  was  fully  laden,  the  underwriter 
would  hare  sustained  a  loss  but  upon  half  his  risk. 
In  principle  and  good  sense,  there  can  be  no  reason 
why  this  policy,  which  was  intended  to  cover  the  freight 
upon  the  whole  voyage,  diould  not  attach  upon  the 
freight  of  goods  loaded  at  an  intermediate  port  in  the 
voyage.  I  therefore  think  that  the  Havannah  freight 
was  covered  by  the  policy.  It  would  be  unjust  to  hold 
otherwise.  The  assured  estimates  the  whole  freight 
at  4,2oo2. :  if  one-half  is  washed  overboard,  and  afresh 
half  substituted,  why  should  he  be  allowed  to  earn  the 
freight  of  that  half,  and  put  it  into  his  pocket  ?  With 
ve^)ect  to  the  abandonment,  the  import  of  it  is,  that 
the  assured  decbres  that  he  does  not  look  to  any  benefit 
from  the  freight  of  the  voyage,  but  is  content  that  the 
underwriter  shall  have  it,  paying  to  the  assured  the  fiill 
loo  per '  cent.  And  this  action  is  not  brought  to  re- 
cover back  from  the  assured  any  part  of  that  money 
which  was  paid  him  by  the  underwriter,  but  to  recover 
that  portion  of  the  freight  which  the  assured  has  re- 
ceived, after  having  been  paid  the  full  amount  of  his 
frmght  As  to  whether  any  deductions  ought  to  be 
mad^  I  think  that  the  charges  incurred  while  the  ship 
was  detained  merely  for  the  purpose  of  getting  repairs, 
to  enable  her  to  complete  her  voyage^  ought  to  be  set 
to  the  account  of  loss  on  ship,  for  which  the  under- 
writer  on  ship  will  be  liable.  But  as  to  any  charges  in- 
curred while  the  ship  waited  at  Cuba  to  obtain  freight, 

or 
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or  for  the  purpose  of  loading  it  when  obtained,  these 
ought,  I  think,  to  be  deducted. 

HoLROYD  J.  This  is  a  policy  not  confined  to  freight 
on  goods  loaded  at  Jamaicoy  but  is  to  be  extended  to 
goods  loaded  during  the  voyage  from  Jamaica  to  her 
ports  of  discharge.  The  leave  to  call  at  other  ports, 
and  load  there,  puts  the  freight  arising  from  the  goods 
loaded  at  the  Havannah,  upon  the  footing  with  the 
former  freight,  and  brings  it  within  the  meaning  of  the 
policy.    I  agree  with  the  Courl  on  the  other  point 

JPMea  to  the  Phuntiff. 


Chaplin,  Clerk,  against  Leboux.  (a.) 

/COVENANT  for  not  repairing,  on  a  lease  for  2t 

years,  which  expired  at  La^  Day^  1807,  made 

by  the  father  of  the  plaintiff  to  the  defendant.    And 

the  plaintiff  dedaxes,  that  his  fiither  was  seised  of  pait 


Wtditesiajt 
May  J  St. 

DevUe-othU 
«sutes  to  hif 
wife  for  life, 
And  After  her 
deccAie,  to  his 
son  (his  heir  at 
law),  charged 

with  the  yearly  pf  the  demised  premises  in  fee,  and  of  the  residue,  by 

payment  of  *^  ^  ^ 

100/.  to  hu  copy  of  court  roll  held  of  the  Manor  of  Ttatenham  in 
her^ife^And  at  feo-simple^  at  the  will  of  the  Lord,  according  to  1^ 
tkh'^thTsom     <»stom  of  the  Manor  z  that  he  surrendered  the  copy^ 

of  ijoo^  to  be 

divided  amoog 

her  children ; 

or  if  no  child. 

to  be  ditpofled 

of  u  she 

sboald  direct ; 

and  in  defaolt 

of  payment  of 

either  of  the  said  sami  within  the  time  a|^hited,  to  G.  7%  his  hein,  adminiitratorc, 

and  isugns,  in  trust,  to  raiie  the  loo/.  out  of  the  rents  and  profits,  and  the  1500^  by 

sale  or  mortga^  of  a  sufficient  part  of  the  lands,  and  subject  to  the  said  chsrses  and 

trust  to  hit  udd  son,  his  hein,  executors,  administrators,  and  assigns :  Held,  the  ion  took 

by  deteent  and  not  by  porchnf* 

(«)  This  caie  w«8  argufd  at  Serjeants'  ina  before  this  Term. 

6  surviving; 


hold  part  to  the  use  of  his  will,  and  by  his  will  devised 
the  whole  premises  to  his  wife  for  life,  provided  she 
did  not  marry ;  and  died  seised,  leaving  hta  said  wife^ 
and  the  plamtiiE^  his  only  son  and  hdr  at  law,  him 
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snrviTing;  and  that  afterwards,  and  before  the  breach 
of  corenanty  the  said  wife  died^  and  the  said  demised 
premiaesy  with  the  appurtenances,  descended  to  the 
plaintifii  as  only  son  and  heir  at  law  of  the  lessoi\ 
whereby  the  phtintiff  was»  and  continually  hitherto 
hath  been,  and  still  is  seised,  &c.  ^ 


15 


1816. 


Chaplin 

against 

LiROUX. 


Plea,  that  the  demised  premises,  with  the  appur- 
tenances, did  not  descend  to  the  plaintiff  as  the  only 
son  and  heir  at  law  of  the  lessor^  Tnodo  et  Jbnai. 


On  the  trial,  at  the  sittings  after  last  T\%nity  ternif 
a  Yerdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court,  on  the  question  whether  the 
plaintiff  took  by  descent^  or  by  devise  under  the  will 
of  his  father,  by  which  the  &ther  devised  all  his  lands, 
as  well  fireehold  tmd  leasehold,  as  copyhoUt  with  their 
appurtenanoem  unto  his  wife  Cor  lifef  provided  she  did 
not  oiarry»  with  power  to  grant  building  leases  for  6i 
year%  charged  during  that  time  with  the  payment  of 
the  yearly  siw  of  50A  to  his  soO)  the  plaintiff^  if  he 
should  so  long  live,  by  four  equal  quarterly  pay- 
mwlfi  and  also  finding  him  in  board,  washing,  and 
lodg^g  during  his  stay  at  the  university,  and  du- 
ring his  studies  in  the  profession  of  the  law  in  Lon^ 
4m  QiT  plharwia^  until  such  time  as  he  should  arrive 
(o  the  age  of  17  years;  and  also  chaiged  with  the  pay- 
ment of  the  further  yearly  sum  of  30/.,  during  his  wife's 
life^  nnio  his  daughter  Sarak^  ikemkol George  Thmnp- 
son,  if  fhe  diould  so  long  live^  and  payable  quarterly ; 
and  in  i:afle  his  said  wife  should  marry,  then  and  from 
the  time  of  such  marriage  he.  devised  all  his  said  lands 
unto  his  said  soPi  charged  with  the  payment  of  the 

said 
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1816.        said  yearly  sum  of  302.  unto  his  daughter  Sardh^  in 
^  like  manner  as  if  his  wife  had  not  married ;  and  also 

Cbaplin 

againit  charged  with  the  payment  of  the  yearly  sum  of  100/. 
to  his  wife  during  her  life,  payable  quarterly;  and 
from  and  after  the  decease  of  his  said  wife,  he  xlevised 
his  said  estates  unto  his  said  son,  charged  with  the 
payment  of  the  yearly  sum  of  ioo/«  unto  his  daughter 
Sarah  during  her  life,  payable  quarterly.  And  upon 
the  decease  of  the  survivor  of  his  wife  and  daughter  he 
bequeathed  the  sum  of  1500/*  to  be  equally  divided 
between  all  the  children  of  his  said  daughter  then 
living,  if  more  than  one,  and  if  there  should  be  only 
one  child,  then  the  whole  to  go  to  such  child;  and  in 
case  she  should  not  have  any  children  or  child  living 
at  the  time  of  her  decease,  then  he  gave  the  said  sum 
of  1500/.  to  be  disposed  of  by  his  said  dau^ter  in  such 
manner  as  she  should,  by  any  deed  or  will  attested  by 
two  witnesses,  notwithstanding  her  present  or  any  fu- 
ture coverture,  appoint;  and  for  want  of  sadi  ap* 
pointment  the  same  to  go  to  her  executors  and  ad^- 
ministrators.  And  it  was  his  will  that  the  said  sum  of 
15002.  should  be  paid  within  one  year  after  the  decease 
of  his  wife  and  daughter;  and  in  default  of  payment, 
dther  of  the  yearly  sum  of  looL  to  bis  daughter  in 
manner  above  mentioned,  or  of  the  sum  of  1500!., 
within  the  time  above  specified,  he  devised  all  his  said 
lands,  as  well  freehold  and  leasehold  as  copyhold,  with 
the  appurtenances,  unto  the  said  6.  Thon^ikmj  his 
executors,  administrators,  and  assigns,  in  trust,  upon 
such  default  of  payment,  to  raise  and  pay  the  said 
yearly  sum  of  ioo2.  out  of  the  rents  and  profits,  and 
the  said  sum  of  1 500/.  by  sale  or  mortgage  of  a  sufficient 
part  of  his  said  lands,  and  subject  io  the  said  several 

charges 
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charges  and  trust  he  gave  the  said  lands,  after  the 
decease  of  his  wife,  to  his  said  son,  his  heirs,  exe- 
cutors, administrators,  and  assigns.  The  testator's 
said  daughter  is  still  living. 

If  the  Court  should  be  of  opinion  that  the  plaintiff 
took  by  descent,  the  verdict  to  stand;  if  not,  a  nonsuit 
to  be  entered. 

Oaselee  for  the  plaintiff  contended,  that  he  took  by 
descent :  for  the  distinction  i»,  Vhat  where  a  devise  ta 
the  heir  gives  him  the  same  estate  as  the  law  would 
have  done,  he  shall  take  hy  descent;  bat  where  the 
tenure  or  quality  of  the  estate  is  altered  by  the  devise, 
he  shall  take  by  purchase^  But  a  devise  of  the  real 
estate  to  the  heir,  charged  with  the  payment  of 
debts  (a)  or  legacies  (i),  does  not  break  the  descent,  for 
the  tenure  is  not  thereby  altered.  Neither  does  the 
devise  over  in  this  case  to  a  trustee,  in  de&ult  of  pay- 
ment of  the  annuity,  or  of  the  1500/.,  alter  the  nature 
of  the  estate.  And  therefore,  where  one  devised  landa 
to  his  wife  for  life,  and  after  her  decease  to  his  next 
heir  at  law,  and  his  or  her  heirs,  provided  such  heir 
should  pay  looA  within  six  months  after  the  death  of 
his  wife,  as  the  wife  should  by  will  or  writing  ap- 
poiDt,  and  that  his  lands  should  stand  charged  with 
the  said  looL  (c) ;  although  the  Court  at  first  doubted, 
jfiBt  it  was.  finally  resolved  that  the  heir  took  by  descent 
and  not  by  the  will;  for  the  proviso  in  the  will  for  pay- 
meot  of  the  lool.  was  only  a  charge  in  equity,  and  did 
not  moke  any  alteration  in  the  estate  of  the  land ;  and 

(fl)  %  Sir,  x»7o.    Allam  v.  Heher.  LJ.  Rtym,  7a8.    ErmrsM  ▼.  Inchbiri. 
{h)  Mtor,  644-     ffmtwortb  t.  FrOty.  Crpt  £Uz,  833.  919.  S.  C. 
(c)  z  Lutvf,  793.    Salk.  a4X.  S.  C. 

Vqu  V.  C  where 
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1816.  where  the  estate  is  not  altered  the  descent  is  not 
^^^^^  tolled :  and  it  was  also  held,  that  if  the  testator  had 
dgatHst  devised  a  rent  chari^e,  it  would  have  been  the  same. 
And  though  there  was  no  remainder  over  in  that  case, 
yet  what  the  Chief  Justice  said  at  the  close  of  it,  ac- 
cording to  lAitw.  (a),  is  applicable  to  this  case,  where 
there  is  a  remainder  over;  for  the  Chief  Justice  said, 
<^  that  in  all  cases  of  executory  devises  the  estates  descend 
until  the  contingencies  happen ;  as  if  a  man  devise  to  A., 
six  months  after  his  death,  in  the  mean  time  the  land 
descends,  and  yet  the  heir  hath  it  not  merely  by  the  law/' 
And  he  said  <<that  it  would  be  a  violent  construction  to 
make  the  heir  in  as  a  purchaser ;  and  that  the  case 
of  Pitt  v.  Pelham^  2  Jones  25,  was  a  case  in  point." 
And  if  in  the  case  from  Luiw.  where  the  devise  to  the 
heir  was  upon  a  condition  precedent,  provided  he 
should  pay  loo/.  within  6  months,  and  where,  conse* 
qnently,  it  might  be  doubtful  whether  any  estate  vesfed 
before  payment  made,  nevertheless  it  was  held  that  this 
did  not  alter  the  course  of  descent;  a  Jbrtiari  it  is  not 
altered  by  the  present  devise^  which  is  jipon  a  con* 
dition  subsequent;  and  consequently  where  the  esUte 
vests,  subject  only  to  be  divested  by  default  of  payment. 
The  languageof  Holt  C.  J.  is  decisive  upon  this  point : 
<<  If  (said  he)  a  devise  be  made  to  the  heir  at  law,  pay- 
ing such  and  such  legacies,  &c.  and  for  de&ult  thereof, 
remainder  over,  the  heir  until  de&ult  is  in  by  descent, 
and  the  other's  interest  is  by  way  of  executory  devise ; 
and  so  it  was  in  Pell  and  Brawn's  case  in  effect/*  As 
to  Scott  V.  Scott  (&)»  it  is  probable  that  Lord  Keeper 
Henley  decided  it  upon  the  ground  that  the  eldest  son 
took  an  estate  tail. 

(a)  Zutw.  798.  (3)  AnAL  383.   x  J^im'j  Xef.  §f  Cdset  in  Chancery, 

Temp.  Ld.  Nortbington,  p.  458.  S.  C. 

Marryat, 
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Manyaif  contra,  argued  that  by  the  will  the  fee  vraa  1816. 
Bot  devised  to  the  plaintiff  until  the  incumbrances  were  " 
satiafiedy  and  in  the  mean  time  he  took  but  an  estate  i^aiuti 
for  life.  That  the  devise  over  to  the  trustee,  with  a 
power  to  raise  the  1500/.  by  sale,  necessarily  implied 
that  the  trustee  was  to  have  the  fee;  and  that,  at  all 
all  events,  supposing  the  plaintiff  took  a  fee  in  the  first 
instance,  it  was  a  base  fee,  or  fee  determinable  by  the. 
event  of  the  incumbrances  being  unsatisfied.  Where- 
fore^ as  the  plaintiff  did  not  take  the  same  estate  either 
in  quantity  or  quality,  which  would  by  law  have 
vested  in  him  from  his  ancestor,  it  followed  that  he 
jaust  take  by  the  devise,  and  not  by  descent  Agree- 
ably to  this  principle  it  was  determined  in  Scoii  v.  Scoti, 
that  the  son  took  by  devise,  as  having  under  the  will 
a  different  estate  ^han  would  have  descended  to  him, 
the  one  being  pure  and  absolute^  the  other  not*(^) 
S09  if  there  be  a  devise  in  fee  to  the  heir  at  law,  upon 
condition  to  pay  debts  within  a  year,  and  if  he  fails, 
that  the  executors  shall  sell  and  pay ;  this  shall  be  a 
purchase  in  the  heir  at  law,  being  tied  with  a  condition ; 
and  so  it  was  adjudged.  (&) 

Gtudee  in  reply,  denied  that  because  a  power 
was  given  to  the  trustee  to  sell  for  the  purpose 
of  raising  the  annuity  and  1500!^  it  must  be 
neceHarily  intended  that  he  was  to  have  the  fee; 
and  this  power  it  was  competent  to  the  heir  at 
any  time  to  prevent  the  trustee  from  executing.  It 
is  tnie  that  the  fee  which  vested  in  the  heir  might  be 
fMfHttd  by  non-payment  of  the  legacies,  but  so  may 

m)  AtiAl.  383.  {h)  Crv.  Can  x6x.,  Gilpin**  case. 

C  2  an 
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1816.  an  estate  durante  viduitate,  which  is  an  estate  for  life* 

be  defeated  by  marriage.    And  as  to  GUpuit  case  it 

^SJ"  was  denied  to  oe  law  by  Treby  C.  J.  and  PoweU  J.  (a) 


Lbroux* 


Lord  Ellenborougu  C.  J.  If  the  estate  devised 
to  the  trustee  be  an  executory  devise,  the  law  will  cast 
the  estate  of  the  heir  on  him  by  descent,  until  the  con- 
tingency happens;  if  the  trustee's  estate  be  not  an 
executory  devise,  I  do  not  see  that  there  is  necessarily 
such  on  estate  of  freehold  given  to  him  as  to  break  in 
upon  and  alter  the  quality  of  the  estate  which  the  heir 
would  otherwise  take. 

Baylet  h  I  am  of  the  same  opinion.  In  all  these 
cases  it  is  desirable  that  the  heir  should  be  in  by  de- 
scent, rather  than  by  purchase;  because  it  is  con- 
venient that  the  property  should  be  assets  in  the  hands 
of  the  heir.  And  the  general  rule  is,  that  where  the  heir 
takes  the  same  estate  in  nature  and  quality  which  the  hw 
would  give  him,  he  takes  by  descent.  It  appears  by 
Mr.  Ford^t  MS.  note  of  ABam  v.  Heber,  though  lids 
is  not  noticed  either  in  Strange  {b)  or  Blactston^s  (c) 
report  of  that  case,  that  the  Court  denied  Gilpin's 
case  to  be  law.  Impeached,  therefore,  as  Ottpiris 
case  is,  as  well  by  what  I  have  just  remarked,  as  by  the 
authority  of  Treby  C.  J.  and  P&well  J.,  it  is  competent 
to  us  jo  examine  the  case,  and  in  examining  it  to  bAl 
this  question,  whether  a  fee  mounted  upon  a  fee  turns 
the  first  into  a  base  fee  ?  I  think  that  it  does  not. 
Here  the  plaintiff's  esiate  was  a  good  estate  in  fee,  the 
last  an  executory  devise. 

(fl)  twynst  73.    5«ft.  S4Z«  W  ^^*  >«70^  (f)  1  Bhdu  %%, 

HOLBOTB 
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HoLROTD  J.  being  connected  with  the  parties' de«        1816* 
dined  giving  any  opinion.  — — 

VvBAPLIIf 

,  against 

LtROCX. 

HoFFHAM  against  Foudrinier.  (a)  M^i^' 

COVENANT.    The  plaintiff  declares  that  by  mdcn-  a  coTcnmc  l» 
ni  ^     -M-  w       ^   ^  •.  «  .■"  indenture 

tnre^  of  the  5th  July  1808,  reciting  that  certain  made  between 

letters  patent  before  then  granted  by  His  Majesty  for  dicing  toifT 

the  making,  using,  and  vending  a  machine  for  making  u^^'^rtldw* 

paper,  &c.  were,  by  several  assignments,  conveyed  to  of^^ment 

oy  J*  «••  to  £• 

the  defendant  and  one  &  Foudrinier^  who,  by  certain    by  instalmeoti) 

^-  1  i.  .,         •  -  ,  that  in  ca»e  the 

articles  of  agreement,  m  consideration  of  4350/.  pay-  Mid  mm,  or 

able  by  instalments  of  300/,  yearly,  by  equal  quarterly  ?hJ,|Sft"^a 

payments,  granted  to  one  J.  S.  the  liberty  of  using  the  ^^^^f^%^^ 

said  machine,  &c.  and  that  afterwards,  the  defendant  ^^^  ^°  ^^^ 

manner  pro- 

and  S.  Foudrinier  assigned  the  said  4350/.  to  one  JL  D.  Tided  for  by 
who  assigned   to   the  plaintiff;    the   defendant  and  wmiid,!^ 


S.  Foudrinier  thereby,  in  consideration  of  the  premises,  Jr.TheMi5»ml 

covenanted  with  the  plaintiff  for  themselves  jointly  and  ^JJ^I^'' 

severally,  that  in  case  the  said  43  co/.  or  any  annual  in^  AckM  not  be 

^  ^  •^  paid  at  the 

sUdmeni  (hereof y  or  any  fart  thereof  should  not  be  paid  times»  &c.  was' 

held  not  to  be 
to  the  plaintiff  at  the  timesj  and  in  manner  pnmded for  diwharged  by 

in  the  said  articles  of  agreement^  then  and  as  often  as  of*A  Mto'injT 

suck    non-payment  should  happen,    the  defendant  and  ^^^^H^ 

S.  Foudrinier,  or  one  of  them,  "mould  i^pon  demand  pay  »f*«'  *^«  ^o*^- 

to  the  plaintiff  the  said  42S^'9  ^^  ^  ^"^^^^  thereof  as  not  being  a 

*  ,       .  ,   .  .  matter  proTe- 

AonBd  not  he  paid  at  the  times  and  tn  manner  provided  able  nndcrthc 

for  J  S^c.    Breach  for  non-payment  by  J.  S.  of  150/,  for  ^^ther  h7i.9. 

two  quarterly  payments,  of  which  the  defendant  and  ^aa'c^isx. 

S,  F»  had  notice,  and  payment  was  demanded  of  them,  &c. 

^4)  Thii  ciN  waa  argued  at  Serjeants*  Inn  bcfote  this  Term. 

C  3  The 
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ISIG.  The  defendant  pleads  that  after  the  making  of  the  in- 
■~—  denture  in  the  declaration,  and  before  the  exhibiting 
against  of  the  plaintiffs  bill,  &c.,  to  wit,  the  8th  of  Nov.  1810, 
01  DKiNiBR.  ^  defendant  became  bankrupt,  and  that  the  indenture 
was  made  and  executed  before  he  became  bank- 
rupt, &c.  The  defendant  also  pleads  that  he  and 
&  F.  before  and  on  the  ist  of  Nov.  18 10,  and  until  the 
suing  out  the  commission  against  them,  were  traders, 
&c,  and  on  the  ist  of  November  became  indebted  to- 
one  M.  S.  in  160L  and  became  bankrupts,  whereupon 
a  commission  upon  the  petition  of  M.  S.  issued  against 
them,  and  they  were  duly  declared  bankrupts,  and 
notice  thereof  was  given  in  the  Gazette,  and  they  were 
required  to  surrender,  and  did  surrender,  and  passed 
their  last  examination,  and  in  all  things  conformed. 
And  the  defendant  afterwards,  on  the  ist  of  Mca^ch 
181 1,  obtained  bis  certificate,  which  was  allowed ;  and 
the  plea  concludes,  that  the  indenture  declared  upon 
was  made  and  executed  by  the  defendant  before  he  so 
became  bankrupt;  whereby,  and  hy  force  of  the  siatute^ 
the  value  ^  the  said  annuity  in  the  said  indenture  men^ 
turned  and  therein  granted  aud  covenanted  to  be  paid  as 
aforesaid,  could  and  might  have  been  proved  under  the 
said  commission,  Sfc.    Demurrer.    Joinder. 

Bichardson,  for  the  defendant,  being  called  upon  to 
support  the  pleas,  argued  that  the  bankruptcy  of  the 
defendant  was  a  bar  to  this  action  brought  for  the  re* 
covery  of  instalments  due  subsequently  to  the  bank- 
ruptqr.  For  until  the  stat.  49  G.  3,  c,  121,  these 
instalments,  not  being  payable  before  the  time  of  the 
defendant's  becoming  banknfcpt,  were  not  j)roveable 
under  the  commission ;  in  like  manner  as  rent  arrear 

after 
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after  the  bankruptcy  (a),  or  a  debt  which  rested  in        1810. 

contingency  at  the  time  of  the  bankruptcy  (ft)  were  not       

proveable:  and  consequently  an  action  for  any  of  these         against 
causes  was  not  barred  by  the  certificate.     But  now  by     ^°'''**"*""' 
sect.  9*  of  the  statute,  all  persons  who  have  ^ven  credit 
to  any  one  who  afterwards  becomes  bankrupt,  whibh 
shall  not  be  payable  before  the  time  of  his  becoming 
bankrupt  shall  be  admitted  to  prove.    And'by  sect  1 7:, 
it  is  competent  to  any  annuity  creditor,  whether  there 
shall  or  shall  not  be  any  arrears  at  or  before  the  time  of 
the  bankruptcy,  to  prove  as  a  creditor  for  the  value  of 
the  annuity,  and  the  certificate  shall  be  a  discharge  of 
all  future  arrears.     So  that  the  statute  has  altered  the 
law  in  this  respect;   and  whether  this  is  to  be  con- 
sidered as  an  annuity  or  a  d^bt  payable  at  a  future 
time,  it  is  equally  proveable  under  the  commission,  and 
consequently  the  action  is  barred.     It  should  seem  that 
this  would  have  been  proveable  as  an  annuity  against 
J.  iS.'ir  he  had  become  bankrupt,  and  why  not  against, 
the  defendant  ? 

Lord  Ellenborough  (X  J.  This  is  not  an  an- 
nuity, but  is  a  gross  sum  payable  by  instalmeiits; 
and  it  is  a  collateral  engagement  only,  and  not  a  debt 
from  the  defendant,  until  default  made  by  Jl  5.,  and 
notice  thereof  to  the  defendant.  The  pth  section  of  the 
act  provides,  **  that  all  persons  who  have  given  oredit^ 
or  shall  give  credit  to  any  person  who  shall  become 
bankrupt,  for  any  money  which  shall  not  be  due  at  the 
time  of  such  person  becoming  bankrupt^  shall  be  aiL 
mitted  to  prove  such  debts;"  but  the  taking  a  eol- 

(«)  4  T.  H,  94*  JmrUi  v,  Miliu         Q>)  Cowp,  460.  Ex^parti  jithtey* 

C  4  lateral 
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1816.        latcaral  secarity  is  not  giving  credit  for  a  sum  of  money 

„  to  the  person  who  enters  into  such  security.     It  is 

HovrHAM  ^  "^  ,   "^ 

against        essential  that  the  party  4^ould  be  a  creditor  of  the 

bankrupt  at  the  time  of  the  bankruptcy ;  if  this  be  not 
shewn,  the  argument  upon  the  statute  fails.  Now  in 
the  present  case  the  plaintiff  was  not  a  creditor  at  that 
time:  the  defendant  was  only  contingently  liable  in 
case  another  person  ,  should  make  default ;  the  re- 
lation, therefore,  of  debtor  and  creditor  did  not  sub- 
sist between  these  parties  at  the  time  of  the  bankruptcy. 
This  case^  therefore,  is  not  within  either  section  of  the 
act  of  parliament. 

Bayley  J.  It  seems  to  me  that  Hqffham  was  not  a 
creditor  oiFoudrinier  at  the  time  of  his  bankruptcy : 
lie  could  not  have  made  the  affidavit  necessary  to  prove 
a  debt  It  was  not  the  intention  of  the  act  of  par- 
liament to  lock  up  the  property  of  a  bankrupt,  upon 
a  possibility  that  at  some  period  or  other  some  per- 
son may  have  a  claim  upon  it  We  are  desired  in  this 
case  to  say,  that  so  large  a  sum  as  4000/.  of  the  de- 
fisndanf  s  prpperty  ought  to  be  retained,  because  J*  S,, 
for  whom  the  defendant  was  surety,  might  afterwards 
make  de&ult  But  at  the  time  of  the  bankruptcy 
JCS.  kad  not  made  default  The  plea  therefore  is  bad. 

Gasdee  waa  to  have  argued  for  the  pontiff,  but  was 
stopped  in  the  outset  of  his  argument 

Jqdgment  for  plaintifE  (a) 

(a)  Sec  W'elsh  t.  fTeUh.ante,  vol.  ir.  333. 
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RucKER  and  Others  against  Ansley,  (a)        ^j^j!^' 

A  S8UMPSIT  upon  a  policy  of  assurance^  dated  A  licence  to  c. 

i8th  Jiify  i8to,  on  goods  on  board  the  ship  Fbr^  werethi^  ^ 

hma ;  the  interest  was  averred  to  be  in  P.  B.  Smit  and  J^^  Si  be- 

Co^  and  the  loss  by  seizure  and  detention  of  persons  un-  •*■*'  ^  *^/ »'. 

^  ^  f  scWcs  and  Brf 

known.     Plea,  non  assumpsit.      At  the  trial  before  /iii^  or  neutral 

_    *,,•     «  »*-^-r  i-r-.**  tK        merchants,  to 

Lord  Euenborough  C.  J.,  at  the  London  sittings  after  load  and  ctport 

Easter  term,  there  was  a  verdict  for  the  plaintifis,  b<Mur7th?Ros- 

damages  300I.,  subject  to  the  opinion  of  the  Court  JJJ^^^^^^J^ 

upon  the  following  case :  *«  *®  ^S^*' 

not  nn\]er 
__  „  ^        ,   ,         »     '  ,  .     .Wt  blockade,  wai   * 

Hie  policy  was  efiected  by  the  plamtifis,  as  agents  held  to  protect 
on  account  of  P.  B.  Smit  and  Co.,  on  goods  to  be  pmyexported 

iroi 


diereafter  declared  and  valued,  which  valuatidn  was  ;![^"]5^"*«,,«^ 

'  try  on  a  Toyaga 

afterwards  made,  at  and  from  London  to  Biga^  or  any  ^^  •  -^^^ 
port  or  ports,  place  or  places  in  the  BaHicj  backwards  being  at  war 
and  forwards,  and  until  the  goods  were  safely  delivered  jgritmB, 
at  the  houses  or  warehouses  of  the  consignee,  &c.,  at 
a  premium  of  25  guineas  per  cent,   to  return  15/.  per 
cent,  for  convoy  on  arrival;  and  it  was  declared  to  be 
against  all  risks. 

This  policy  was  effected  under  these  circumstances : 
in  Jufy  1810  the  plaintifis  received  orders  from  the 
agent  in  this  country  of  Smit  and  Co.,  who  were 
domiciled  and  carrying  on  trade  at  Riga,  to  ship  fbk^ 
&eir  account  a  cargo  of  goods  for  JBtga,  the  agtot 
having  for  this  purpose  chartered  the  ship  Ibttttna^ 

(a)  This  caie  was  argued  at  Serjeants*  Inn  before  this  Term. 

then 
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181G* 

■         then  at  LondoHf  in  the  name  of  the  plaintiffs.     About 

^eahst^       the  same  time  the  plaintiffs  gave  orders  to  Castendick 

Anslet.       2lx\A  HentZj    ship-brokers   in  Londoti^  to   procure   a 

licence  for  the  voyage,  which  Casiendick  accordingly 

applied  for  and  obtained  from  the  British  Govemmenty 

without  disclosing  in  their  petition   to  the  Lords  in 

Council  that  such  application  was  on  behalf  of  Smii 

and  Co. 

The  order  in  council  was  dated  the  Sth  July  i8io» 
and  was  stated  to  be  made  upon  the  petition  of  Casten^ 
dick  and  Hentz^  on  behalf  of  themselves  and  British  or 
neutral  merchants,  permitting  them  to  load  and  export 
on  hoard  the  Russian  ship  Fortuna^  bearing  any  flag 
except  the  French^  a  cargo  of  wine^  &c.  British  manu- 
fiicturesy  British  and  foreign  colonial  produce.  East 
India  goods,  and  such  goods  as  are  permitted  by  law 
to  be  exported,  except  hemp,  from  London  to  any 
port  in  Sweden  or  the  Baltic  not  under  blockade;  and 
to  import  direct  from  the  port  of  discharge,  or  to  sail 
in  ballast  ^om  the  said  port  to  any  port  in  the  Baltic 
not  under  blockade,  and  to  import  from  thence  a 
cargo  of  grain,  if  importable,  according  to  the  pro- 
visions of  the  corn  laws,  and  such  goods  as  are  permitted 
by  law  to  be  imported  (except  fish  and  fish  oil)  to  any 
port  in  the  United  Kingdom ;  the  master  to  be  per- 
mitted to  receive  his  freight  and  depart  with  his  vessel 
and  crew  to  any  port  not  blockaded,  notwithstanding 
all  the  documents  which  accompany  the  ship  and  caif;o. 
may  represent  the  same  to  be  destined  to  any  other 
neutral  or  hostile  port,  and  to  whomsoever  such  pro- 
perty  may  i^pear  to  belong,  Sec    The  licence  was  of 

the 
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the  same  date,  and  in  pursuance  of  the  order  which  was        1816. 
annexed,  and  pursued  the  terms  of  the  order. 


The  plaintiffs  in  consequence  effected  the  policy  in 
question,  and  on  the  pth  August  loaded  the  goods  on 
board  the  said  ship  for  account  and  risk  of  Smit  and  Co., 
and  consigned  them  to  Smit  and  Co.  at  Riga^ 

On  the  21SC  the  ship  sailed  from  London  with  the 
said  licence  on  her  voyage  to  Riga^  and  in  the  course 
of  it  put  into  JIfeyff/ through  distress  of  weather,  where 
the  goods  were  seized  and  condemned. 

Tlie  case  stated,  that  from  the  time  when  the  license 
was  obtained  and  the  policy  was  effected,  to  the  time  of 
commencing  the  action,  Russia  and  this  country  were 
at  open  war. 

The  question  for  the  opinion  of  the  Court  was,- 
whether  the  plaintifig  were  entitled  to  recover ;  if  so, 
the  verdict  to  stand,  otherwise  a  nonsuit. 

And  this  question  as  to  the  effect  of  the  licence  to 
protect  a  cargo  the  property  of  an  alien  enemy,  the 
like  to  which  had  oftentimes  before  been  discussed,  was 
now  again  argued  by  Toddy  for  the  plaintiffs,  and 
Carr  for  the  defendants. 

For  the  plaintiffs  it  was  urged,  that  this  case  had 
been  already  decided  by  HuUman  v.  Whitmore  {a) ;  that 
here  the  licence  was  of  greater  latitude  in  its  language 

(tf)  Aiti€^  ▼ol.  ui.  337. 

than 


RUCKIR 

against 

Anslet. 
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1818.        than  the  licence  in  that  case ;  for  it  contained  the  words 

— -         "  to  whomsoever   the  property  appears  to  belong;'' 

ar^nsi         ^hat  the  case  at  bar  was  not  distinguishable  in  prin- 

ANsLir.       ^ip]g  fj^Qm  Robinson  v,  T(mray{a)y  Hagedom  v.  Beid  (A), 

Usparicha  v.  NobU  (c),  Flindt  v.  ScoU  (d),   Flindl  v. 

Crotait  {e)j  and  the  Cousine  Marianne  (/)• 

For  the  defendant  it  was  argued,  that  according  to 
the  principle  laid  down  by  this  Court  in  Mennett  v. 
Bonham  {g\  Flindt  v.  Crohatt  (h)y  and  Flindt  v.  Scalt  (i), 
general  words  in  a  licence  were  to  be  construed  with 
reference  to  the  characters  of  the  parties  licensed;  and 
therefore  if  a  license  be  to  British  merchants  and  others^ 
and  a  fortiori  if  it  be  only  to  British  or  neutral  ner-* 
chants^  it  shall  not  be  extended  to  alien  enemies.  And 
this  principle  was  not  doubted  at  the  time  when  the 
cases  above  mentioned  were  reversed  in  the  Exchequer 
Chamber;  but  the  reason  for  their  reversal  was,  that  they 
ftll  within  the  decision  of  Usparicha  v.  NoUe.  The  same 
principle  has  been  recognised  both  by  the  courts  of 
common  and  civil  law,  in  the  following  cases,  vis. :  The 
Hoffhung  {k)^  Cosmopolite  (/),  Vriendschap  (m),  Jonge 
Johannes  (n),  Jonge  Klassina  (o),  Twee  Gebroeders  (p)^ 
Nicoline  (;),  Minerva  (r),  Henrietta  (s),  Hagedom  v. 
Bazett  {t\  Hagedom  v.  Bell,  {u) 

Lord  Ellenborough  C.  J.  These  licences,  and 
their  effect,  have  been  long  and  repeatedly  a  matter  of 
controversy,  and  have  received  different  interpretations 

(d)  Aate,  Tol.  I.  «1 7.  ih)  TM,  567.  {t)  S3  JKmH.  3|S. 

{i)  5  Tmufii.  674.  {e)  JM.  (/)  Miw.  Jim,  JL  346. 

\g)  1$  East.  411'  W  ^^'  511*  (0  TbU.  s^S'  W  » -^i^'  16s. 
(7)4^.8.  (m)JUd.96.  (ii}i»j^i63.  (»)5^«^2t97* 
(f)£dw.9S'  if)  IhH 364.  lr)lki4Ls7S'  (j)i/Wf.x6S. 
{t)  AntCf  Tol.  il  xoo.  (n)  Ame^  Toh  i.  450. 

in 
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in  the  diSercnt  courts ;  mad  even  in  the  same  court,  the        1816. 

decittODS  upon  tfaem  have  not  at  all  times  been  uniform.        

And  I  fisar,  that  in  this  court,  among  others,  we  have  against 
not  in  aU' respects  held  to  the  same  ccmrse  of  decision. 
This,  however,  I  take  to  be  now  established,  that  these 
lioaiioes  ought  to  be  construed  according  to  their  in- 
tentioa.  The  petition  is  not  set  out  in  this  case^  but 
the  onder  is;  and  in  the  absence  of  the  petition,  we 
mant  suppose  that  it  was  in  the  same  form  as  the  order. 
The  question  thai  is,  what  was  the  intention  of  the 
crown  in  making  such  an  order,  in  conformity  with 
whioh  the  Ucence  was  issued.  There  is  no  doubt,  that 
trading  with  an  enemy  is  illegal;  but  the  Crown,  m^y 
remit  its  rights  in  whole  or  in  part,  as  it  shall  seem  fit. 
We  are  then  to  consider,  whether,  firom  the  nature  of 
this.licence^  the  Crown  could  help  seeing  that  the  ad- 
venture contemplated  was  a  hostile  adyenture.  Th^ 
licence  is  to  a  ship  of  a  hostile  country :  it  is  tru%  that 
it  is  granted  to  British  merchants  on  behalf  of  them- 
selves and  other  British  on  neutral  merchants,  but  it 
doe^  not  disclose  what  the  interest  of  the  persons 
licensed  was;  and  it  turns  out  that  they  were  only 
brokers.  The  license^  tlien,  not  bein^g  restrained  tp 
any  particular  description  of  interest,  the  question  is, 
whether  it  must  not  be  understood  as  intended  to 
falgafiae  die  adventure.  The  ;advffltiire  described  in  it 
is  the  enqportation  on  board  a  B^issian  ship,  bciaring 
any  flag  mcmpt  the  JFren^t  of  certain  enumerated  artir 
eies^  and  sudi  goods  as  are  permitted  by  law  to  be 
flzported  (to  wnomsoever  such  property  m%ht  appear 
lo  bekHi^}  fixHU  Lofubnh  to  any  port  in  Siaoeden  pr  the 
B$lH$f  not  under  blockade.  It  is  evident,  thereCbrj^ 
thflt  the  sh^)  was  destined  to  the  very  rc^gion  of  hos- 
tilities ; 
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1816.        tilities;  the  Baltic  being  at  that  time)  with  the  excep- 

tion  of  a  few  Russian  ports,  entirely  hostile.     There  is 

ax^nst  no  limitation  as  to  the  ship's  port  of  discbarge,  or  the 
port  from  whence  she  should  commence  her  return 
voyage.  It  was  competent  to  her  to  loM  a  return 
cargo  direct  from  her  port  of  discharge  or  to  make 
intermediate  voyages  to  any  other  ports  in  the  .Baltic^ 
for  the  purpose  of  loading  a  cargo  of  grain,  the  im- 
porting of  which  seems  to  have  been  the  great  object 
of  this  licence.  The  licence  being  the  only  thing  to 
mark  out  and  regulate  the  adventure,  both  export  and 
import,  the  question  is,  whether,  seeing  that  it  contains 
no  exclusion  of  any  port  or  place^  or  any  other  restric- 
tion than  that  of  the  French  flag,  the  licence  does  not 
impliedly  authorize  a  voyage  to  the  ship's  own  ports. 
Adverting  to  the  cases  of  Robinson  v.  Touray^  and  JFfiitf- 
man  v.  ff  hitmoref  which  were  decided  upon  a  broader 
principle  of  policy  than  some  former  decisions  upon 
this  subject,  we  must,  I  think,  consider  that  the 
licensing  of  this  adventure  to  a  hostile  region,  in  a 
hostile,  ship,  was  intended  to  protect  a  hostile  caigo, 
the  object  being  to  allow  the  importation  of  an  article 
of  necessity,  even  at  the  expence  of  obtaining  it  in  a 
hostile  port. 

Batley  J.  I  am  of  the  same  opinion.  The  single 
question  is,  whether  this  licence  l^alized  the  voyage. 
Adverting  to  the  words  of  the  licence^  and  the  object 
of  granting  it,  I  cannot  help  thinking  that  it  contem- 
plated a  Russian  risk;  for  if  it  had  been  intended  to 
prohibit  such  risk,  I  should  expect  to  find  some  words 
of  restraint.  The  licence,  it  is  true,  is  to  CaOendick  and 
HeniZi  on  behalf  of  themselves,  and  British  or  neutral 
12  merchants; 
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niercfaanU ;  but  it  is  also  to  load  and  export  on  board         1S16. 
a  Busnan  ship,  with  full  liberty  to  go  to  a  Russian       — 
port ;  so  that  it  is  obvious  the  parties  licensed  might        agaitnt 
have  to  deal  with  Russians.    It  was  suggested  in  argu* 
meoXi  that  this  licence  might  possibly  have  legalized 
the  importation  of  a  Russian  cargo  into  this  country ; 
bttt  that  it  was  different  with  respect  to  the  allowing  a 
Russian  interest  to  export  from  hence.    I  cannot  see 
any  reason  for  the  di£ference;   or  why,  under  this 
lioenoe»  British  capital  and  British  risk  should  be  em- 
ployed  in    the   outfit,    rather  than    Russian    capital 
and   Russian  risk.     The  great  object  of  the  licence 
was  to  to  relieve  the  British  mc^rket  of  those  articles 
with  which  it  was  overstocked,  and  to  supply  a  com- 
modity oi  Russian  produce,  of  which  this  country  stood 
in  need.    This  object  was  to  be  attained  as  well  at 
the  hazard  of  Russian  as  of  British  risk;  and  British 
cUpitaL would  be  employed,  whether  the  cargo  was  loaded 
on  British  or  Russian  account.    The  British  merchant 
would  heneBt  by  his  commission  on  the  export  and  im- 
port cargo ;  and  the  Russian  would  be  content  to  bring 
his  cargo  to  this  country  provided  he  was  at  liberty  to 
export  one  fix>m  it.    The  language  of  the  licence  is 
<<  to  load  and  export;"  it  is  not  said  that  this  must  be 
done  by  the  persons  licensed  on  their  own  accoimt,  it  is 
enough  therefore  thatthe  British  merchant  purchases  and 
loads  a  cargo  for  exportation  on  account  of  the  Russian 
merchant.    The  material  distinction  between  this  case 
and   that  of  Hagedom  v.  Bazetty  is,   that  here  the 
licence  points  out  the  ship  as  being  of  a  hostile  charac- 
ter ;  in  that  case  it  did  not.    On  these  grounds  it  seems 
to  me  that  the  licence  legalized  the  voyage. 

HOLROYD 
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RUCKEK 

agunsi 
Anslet, 


HoLROYD  J.  I  think  the  construction  which  the 
Court  has  put  upon  this  licence  is  the  true  one,  whe- 
ther we  consider  the  language  or  the  object  of  the 
licence.  The  object  was  to  allow  both  exportatioa 
and  importation  on  board  a  Russian  ship;  the  most 
likdy  ports  for  a  vessel  of  this  description  to  be  bound 
to,  were  Russian  ports;  therefore  we  must  conclikb 
that  the  Crown  by  permitting  her  to  go  to  any  ports  in 
the  Baltic,  with  the  exception  of  such  as  were  under 
blockade^  must  have  contemplated  the  probability  of 
her  going  to  a  port  of  her  own  country.  The  licence 
permits  the  persons  licensed  to  export  and  import,  but 
does,  not  restrain  them  to  a  cargo  qf  their  amn  prcpevig  s 
and  as  the  ship  waa  to  be  Russian^  the  probability  was 
that  the  risk  would  be  the  same.  This  being  so,  it«p» 
pears  to  me  that  it  was  the  intention  of  the  lioenoe  lo 
protect  this  ^i^)erty,  whether  it  should  be  the  pto^ 
perty  of  the  persons  licensed,  or  <^  any  other  penonb 

Judgment  for  Plaintiffiu 


Sir  John  Borlase  Warren  against  Shirreff.  (a) 

A  SSUMPSIT  for  money  had  and  received,  money 

lent,  money  paid  and  upon  an  account  stated.  Plea, 

non  assumpsit.     At  the  trial  before  Lord  FMenborough 

C.  J.,  at  the  sittings  after  last  trinity  term,  there  was  a 

verdict  for  the  plaintiff^  damages  4000/.  subject  to  the 

the  captain  of    opinion  of  the  Court  upon  the  foUowiiiff  case : 

a  ship  of  war         "^  r  & 

for  the  convey- 
ance of  private  treasare  on  board  the^ai^  ^ip  to  thiscoiintnr,  in  piirsaancc  of  order&issDcdl 
to  the  captain  by  the  flag  officer,  undei-  the  authority  of  the  Admii-alty. 

(41}  This  case  was  argued  at  Serjeants*  Inn  before  this  Term. 

8  On 


A  flag  officer 
commanding 
on  a  foreign 
sUtion  is  not 
entitled  to  any 
share  of  the 
freight  paid 
by  prirste 
merchanu  to 
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Ou'tbe  3d  Ai^ittt  i^ift)  the  plaintiff  was  appointed  1816* 
oommaiKfeiMfi-cfaief  <rf  bis  Majesty's  ships  and  Tesscds*  w*""" 
Oft  iixt  dmerieoH  and  WesUiMUan  stetion,  and  whilst  agaiMst 
he^wn  ia  soeh  ccmimatidy  recerred  a  letter  from  the 
Seoretaiy  ofAeAdmimliy,  dated  aad December  i8i2» 
acqiudntbg  him  diat  ^ce-Admind  SHrUngj  (the  com- 
maader  on  die  Jamaica  station)  had  been  directed  to 
give  e?  ety  iadlity  in  his  poirer  to  the  object  of  irfbrding 
additional  .security  to  the  transmiauon  of  .specie  itaai 
Jbmmca  to  Oh^mt  Britain,  particularly  by  the  ships 
having  charge  of  the  three  regular  conveys,  of  ApKfh 
Jkncy  and  iWys  and  by. any  ship  that  might  be  occa- 
aiontdly  eomii^  heme  .And  that  whenevw  ioO|<^oo/. 
aboald  be  coHectedy  he  was  to  appoint  a^igate  to  eon- 
yfey  the  same  to  this  country,  if  there  should  !not  be .  a 
sUp  about  to  proceed  on  oth^r  aecottntS4  Vice- Admi* 
ral  Stirling  was  under  the  command  oCdie  plain^ff. 

OA.tb^  iSd)^  Sfiptii^J^  18x39  a meopiorial from  several 
#f;UieiB|0rfihmtr  bI  yKifig$t<^,  in  Jamaica,  addre^ed 
to  Jiie  |^bwt}£&  yi9$  traiW^Uted  to  hun  at  Halijux,  by 
Baav-rAdmical  Brxmh  who  had  succeeded  Vice-Ad- 
miral  SfuMng  at  Jamaica^  requesting  the  plaintiff,  to 
flflbrd  them^aih^  of  war  &r  the  convqrance  of  about 
one -million  of  dollars  in  E|>ecie,  to  England.  In.  con- 
soqu^oe  of  tbi8.meii^rial  the  plaintiff  ordered  the  ^e* 
&ndaBt»  «who  .was  captain  of  His  Majesty'is  ship  Akt- 
rosoj  then  one.  of  the  plaintiff's  squadron,  to  proceed 
wjlh  that  ship  tojamaicoy  for  the  purpose  of  rcoeivix^ 
and  conv^ng  to  England  such  money  and  bulb'pn  as 
^  spid  iperchants  might  be  desirous  of  sendltag 
tiNlhsv;:»and after  haviag  reodVed  the  same^  to  repair 
to  Spitiead  with  aU  possible  dispatch,  and  ibllqw  the 
•Voi-V.  D  orders 
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1816*  orders  of  the  Lords  Commbsionen  of  the  Admiraky 
^^^^^^      for  his  further  proceediagi.  .  Upon  the  reoapt  of  this. 

cgaiuit  order  rthe  defendant  -  s^ie^  from  Halifax  to  JammcOf 
and  there  received  on  board  the  Bartosa .  i,,8oo,qoo 
dollars,  private,  money,  from  the  merchants  m  Jw- 
maica^  for  which  he  signed  bills  of  lading.  .This  specie 
be  carried  to  Er^Uttuii  landed  at  Portsmouth,  conveyed, 
at  his  own  .expence.  to  London,  and  delivered  into  the 
Bank  of  England,  and  received  for  the  freight  of  the 
same,  after  deducting  the  expoioes  and  cpmmission,. 
&&,  10,930/.  i6im  6d.  Previously  to  the  year  1801,  it 
had  been  a  practice  in  the  navy  when  any  consideration 
was  made  to  the  captain  of.  any  of  his  Majesty's  ships 
for  the  freight  of  private  or  vpublic  money,  for  the 
eommander^in*chief,  under  whose  orders  such  capjtain 
sailed,  to  receive  one-third  part  of  the  money  ^paid  to 
such  captain  for  freight. 

In  xSot  the  i^llowance  for  freight  for  the  carrii^e'of- 
public  money  by  ships  of  war  was  discontinued,  and 
no  such  allowance  was  pud  from  that  time  till  1807, 
when  a  conrespondaioe  oh  the  sutgect  passed  between 
the  secretary  of  the  IVeasuKy  and  the  secretary  of  the 
Admiralty;  and  certain  orders  of  die  Lords  of  the- 
Admiralty  were  made,  which  are  particularly  set  out  in 
the  ease  cf  Moniaguv,  Janverin,  3  Taunt.  442.,  and 
which  may  he  referred  to.  The  paymait  of  freight  by 
merchants  for  the  carriage  of  private  money  has  never 
li^n  discontinued.  Since  the  making  of  the  above  or- 
ders, obtains  of.  the  navy  have  constantly  received 
the  allowance. th^ein  mentioned  for  conveying  public 
money,  and  have  received  freight  for  conveying  private 
money  in  .the  same  manner  as  before,-  and  unti|4he 
1.3  case 
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case/of  (Miyi/ngn  v»  Janvmnj  were,  according  to  the 
stagey  required,  to  pay,  and  did  pay  one-third,  as  well 
of  the  allowance.for  conyejring  public  money,  as  of  the 
fipeight.  for  conveying  priTate  money,  to  the  com- 
mandei^inrchief  under,  whose  v command  they  were; 
but  apnce  the  decision  of  that  case,  many  captains  have 
refused  to  make  sudi  payment. 


35 


1816. 

WAiftiir 

agaimit 
SuiAAAtt* 


Hie  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover?  If  the 
Court  should  be  of  that  opinion,  the  verdict  to  be  en- 
tered for  the  sum  of  3643/.  12s.  2d.;  if  they  should  be 
of  a  contrary  opinion,  a  nonsuit  to  be  entered. 

Gasdee  contended,  that  the  plaintiff  was  entitled  to 
one-third  of  the  freight  received  by  the  defendant. 
The  result  of  the  correspondence  set  forth  in  Montagu 
V.  Jamerin^  is,  that  the  allowance  of  one  per  cent,  for 
the  conveyance  of  public  money  was  discontinued  in 
1801,  andone>half  per  cent,  was  substituted  in  the  year 
1807.  But  this  did  not  affect  freight  for  the  carriage 
of  private  money,  which,  it  appears,  has  never  been 
discontinued;  and  the  admiral's  and  captain's  right 
to  it  rest  upon  the  same  foundation.  Both  are  founded 
on  usage  which  has  never  been  impeached,  and  both 
probably  originated  in  some  admiralty  order  made 
with  reference  to  the.  case  of  prize;  where  the  flag  ofBcer, 
whether  actually  present  or  not,  is  entitled  to  one  of 
the  three-eighth  shares  given  to  the  captains  by  the 
Idng^s  proclamation.  In  maintmance  of  so  long  a 
course  of  usages  the  Court  will  presume  every  thing 
that  is  necessary  to  make  it  lawful,  and  if  it  might  have 
originated  in  some  admiralty  order  it  will  be  sufficient 

D  2  to 
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1 8]  G.  to  grre  it  iBecL  Thb  is  not  like  the  titisfe  of  a  kiifg^« 
ship  csrrying  private  treasure  rni  board 'wtthoot  ordera 

i^atnst  fiom  a  competeDt  authority;  if  there  had  l>een  no 
Qvders  from  the  admiral,  or  if  thdie  orders  had  been 
unauthorized  btj  the  admiralty,  it  might  have  'been 
argued  that  the  whots  transaction  Wsis  illsg)Ed(tt) ;  bat 
the  contrary  to  this  appears;  atid  It  is  plain,  tUat  tbie 
admiralty,  who  were  aware  of  the  practice,  might  hava 
ihterfin'ed  to  pneveiit  it,  if  itliad  been^thonght'  ifaiproper ; 
and  by  omitting  to  do  so,  they  have  tacitly  sanc- 
tioned it 

Lord  EixEKBO^du^H  C.  J.  I  think  the  case  of 
Montagu  v.  Jawoerin  has  determined  this  case.  The 
service  has  been  perform^  for  the  crown,  if  die  crown 
has  enjoined  it ;  and  if  the  crown  has  not  enjoined  it, 
the  performance  of  it  is  a  breach  of  duty.  In  either 
case  the  i^laindff  cannot  recover.  It  appears  that  by 
an  order  of  the  Admiralily  one^hailf  per  ceiit.  is' allowed 
to  the  captains  of  his  Maje^s  ships  for  the  ifreight  of 
public  treasure  conveyed  on  board  such  ships;  b^it  as 
to  the  conveyance  of  money  belonging  to  private  indi- 
viduals, no  orders  are  to  be  found,  there  is  not  a  word 
respecting  the  freight  for  any  such  service.  We  are 
desired  indeed  to  presume  an  order  to  that  effect;  but 
how  are  we  to  make  such  a  presumption  ?  The  orders 
of  the  admiralty  are  all  regularly  kept  and  preserved, 
and  no  order  of  this  description  appears  among  them.  If 
any  such  an  order  had  existed,  it  would  probably  have 
been  sought  out  as  a  scale  for  regulating  the  practice 
with  respect  to  public  money;  but  we  do  not  find  in 

{a)  Brisbane  y.  Docris,  5  T^mnt-  145.    But  $ce  6  Tfunt,  5R0. 

the 
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the  year  x  807,  when  the  allovaDce  of  one-half  per  cent. 
was  made,  that  any  sach  order  Was  forthoomiog.  The 
plaij^tiff  can  oaly  derive  his  right  from  some  anthori^ 
of  the  Admiralty,  and  if  there  be  none  such,  it  will  not 
tai,  his  daim  to  shew  that  the  defendant  ]ias  no  better 
ri^t  to  freight  than  he  has  to  share  it. 


37 


1816. 


Warkkn 

tSHinRcrr. 


Batlsy  J.  There  is  no  foundation  for  this  claim. 
Widiout  the  order  of  the  Admiralty  the  defendant 
coald  i^t  Ifig^Uy  have  carried  this  money;  when  the 
Admiralty  issued  their  order,  it  was  no  doubt  with 
a  view  to  the  pubhc  service.  Yet  it  might  have  been 
difficult  for  th^  captain  to  enforce  payment  of  any 
fre^l^^  from  the  merchants,  if  (hey  h|ri  chosen  to  with* 
hold  it.  Tliis  was  a  king's  ship  employed  in  the  king's 
lervice,  and  I  cannot  see  that  any  act  has  been  done 
by  the  Admiral  to  entitle  him  to  share  in  any  reward; 
he  was  ordered  to  dispatch  a  ship  home  if  under  the 
circumstances  pointed  out  this  should  be  required, 
and  he  does  so^  but  there  his  duty  ends.  Neither  can 
we  presume  the  existence  of  an  Admiralty  or^er ;  for 
if  any  such  existed,  it  should  have  been  stated  in  the 


case. 


Pgr  Curiam^ 


Judgment  of  nonsuit. 


Sc0rletf  was  to  have  argued  ier  the  defendant* 


D  3 
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1810. 


May  lit. 

The  ittt. 
z  I  Gt9,  %,  c.  29. 
empowering 
hndlords  to 
follow  goodf 
fraudulently 
and  elande»- 
tinely  carried 
off  the  pre- 
mises within 
30  diys,  ip- 
plies  to  the 
goods  of  the 
tenant  only, 
•nd  not  to 
those  of  a 
stranger; 
wherefore  a 
plea  justifying 
the  following 
goods  off  the 
premises,  and 
distraining 
them  for  rent 
arrear,  most 
shew  that  they 
were  the 
teaanti  goods* 


Thornton  against  Adams  and  Others,  (a) 

TN  trespass  for  breaking  and  entering  the  plaintiff's 
warehouse^  and  taking  and  distraining  his  goods^ 
the  defendant  justified  under  a  demise  from  the  de- 
fendant Adams  to  one  NeiUon^  of  a  counting  house,  at 
a  yearly  rent  of  50J.  payable  quarterly,  and  because  a 
quarter's  rent  was  in  arrear  on  the  25tb  of  March  1 8 1 5, 
and  the  said  Neilson  fraudulently  and  clandestinely 
carried  off  the  goods  from  the  premises,  to  prevent  the 
defendant  Adams  from  distraining-,  and  conveyed  the 
same  to  the  plaintiff's  warehouse,  without  leaving  any 
other  goods  on  the  premises,  therefore  the  defendants, 
within  30  days,  entered  the  said  warehouse^  the  door 
thereof  being  open,  and  took  the  said  goods,  &c^ 

And  upon  special  demurrer,  assigning  for  cause,  that 
it  was  not  alleged  that  the  said  goods  were  the  proper^ 
of  Neilsonj  but  on  the  contrary  it  was  admitted  that 
they  were  the  property  of  the  plainti£^  and  joinder  in 
demurrer. 


Conuffty  in  support  of  the  demurrer,  argued  that  the 
plea  was  ill.  For  the  statute  11  Geo.  2*  c  /p.,.  which 
empowers  landlords  to  distrain  and  sell  goods  firaudu- 
lently  or  clandestinely  carried  off  the  preoiises  within 
30  days,  plainly  extends  to  the  tenant's  goods  only, 
and  not  to  the  goods  of  a  stranger ;  for  the  statute  says, 
^  in  cAse  any  tenant  shall  fraudulently  or  clandestinely 


(«)  This  case  was  aigued  at  Serjeants'  Inn  before  this  tern. 


carry 
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ttny  off  his  or  her  goods;*'  and,  therefore^  though  by         1816. 
ihc  common  law  .the  landlord  may  distrain  upon  the 
premises,  for  rent  arrear,  without  regard  to  whom  the        aiminu 
property  belongs,  yet,  here,  in   order  to  give  effect  to     and'oihcn. 
this  statutable  remedy,  the  plea  ought  to  shew  that  the 
goods  were  the  goods  of  Neilson^  for  otherwise  the 
'defendants  are  not  justified  in  following  them.     Hut 
the  declaration  allies  that  they  were  the  plluntiff  ^s 
goods,   and  the  plea   is  silent  as   to  the   property. 
Wherefore  the  plea  is  iB. 

Lanoes  and  F.  PgUock  contrd,  argued,  that  by  coupling 
the  1st  and  7th  clauses  of  the  act  together,  it  was  plain 
that  the  remedy  of  the  landlord  was  not  intended  to  be 
leatrained  to  the  tenant's  goods ;  for  the-  language  of 
the  7tli  clause  is  general,  '*  where  ary  goods  fraudu- 
lently or  clansdesdnely  carried  away.'*  But  admitting 
that  the  remedy  is  so  restrained,  enongh  is  stated  in 
the  plea  to  shew  that  this  was  the  tenant's  property;  ' 
for  the  plea  states  that  he  fraudulently  and  clandestinely 
removed  it;  which  is  admitted  by  the  demurrer,  and 
imports  ex  necessitate  that  it  was  the  tenant's  property, 
ibr  otherwise  the  removal  of  it,  as  it  regards  the 
landlord,  could  not  b^  said  to  be  fraudulent  and. 
clandestine. 

Lord  Ell£NB0B0U6H  C.  J.  I  cannot  say  that 
the  terms  fraudulently  and  clandestinely  supply,  by 
necessary  intendment,  the  a\legation  that  these  goods 
were  the  goods  of  the  tenant.  This  plea  seems  to 
have  been  framed  upon  a  supposition  that  to  whom- 
soever the  goods  might  belong,  the  tenant  could  not 
lawfoUy  remove  them;  whereas  the  language  of  the 
ist  and  3d  clauses  of  the  act  of  parliament  is  explicit ; 

D  4  it      • 
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1816. 

TnORNTON 

agdnU 

AOAMft 

aad  Others. 


it  says  his  or  her  goods;  and  there  seems  to  be  no  rea- 
son for  supposing  that  the  7th  section  meant  aity 
other  goods. 

Batley^  J.  The  plea  must  be  taken  most  strongly 
against  the  pleader;  and  it  is  not  pleaded  that  the  pro- 
perty was  Neilson'tif  at  the  time  of  the  removal.  It  is 
argued  that  it  must  hare  been  his,  because  the  remond 
is  alleged  to  be  fraudulent  and  clandestine;  but  I 
think  this  by  no  means  follows,  for  itNeUson  removed 
the  goods  clandestinely,  proof  of  that  would  have  been 
sufficient  to  support  the  plea;  and  it  is  plain  that  he 
might  have  removed  them  clandestinely,  although  they 
were  not  his. 


Per  Curiam, 


Judgmctnt  fer  the  plailitiflf. 


Doe,   on  the  several  Demises  of  Copleston 
and  Others,  against  Hiern  and  Another,  (a) 


Under  a  power 
to  tenant  for 
life  to  lease  for 
99  years  deter- 
minable on  one. 
two,  or  three 
lives,  a  leafe  for 
99  yean,  if 
JS.H.  should 
so  long  live,  to 


from  the  death 
of  7-  ^  >nd 
JI£J?.  (two 
lives  on  which 
m  snbsistiog 
lease  for  years 
was  determin- 
able) wu  held 
ill. 


P  JECTMENT  for  lands  in  the  parish  of  MiUan  Da-^ 
mard,  in  Devon.  Plea  not  guilty.  At  the  trial 
before  BayUy  J.  at  the  Devon  Lent  assizes  18 14,  there 
was  a  Verdict  for  the  plaintifl^  subject  to  the  opinion  of 
the  Court  upon  the  following  case : 

The  Rev.  JB.  6^,  clerk,  being  seised  in  fee  of 
(among  others)  the  lands  in  question,  by  his  will, 
^ted  the  x6th  of  Februaif  1752,  devised  to  R  H.  and 
tiiahein,  all  his  messuages,  land  and  hereditaments 
lying  in  the  counties  of  Devon  and  CornwaU^  or  else- 

(a)  TTiis  case  was  argtied  at  Sf  rjeanu*  Inn  before  this  term. 

where, 
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wher^  to  the  use  oS  hb  cousin- Jamas  Gay  fot  bill  Kfe ;  iai6. 
remaiacler  to  the  use  of  the  first  and  other  soii»  of  Ibe  -— 
said  Jixme9  G&jf  in  tail  male^  remaiode  to  thd  um  of  c^^n 
his  cousin  Nichoias  Gajf  for  life ;  remainder  to  the  use  H'^^ 
of  the  heirs  male  of  the  foiidi  Nicholas  G^  with  dtivevs 
remainders  over.  And  in  the  said  will  there  waa  this 
proviso :  '*  that  the  said  James  Gay^  if  he  dball  live  to 
attain  his  age  of  2 1,  and  also  bis  heirs  malein  Ukecafie^ 
and  also  the  said  Nicholas  Gay,  and  also  every  olher 
person  for  whose  use  the  said  lands  are  devised  in  trusty 
shall  have  power  lo  grani^  demise,  set,  and  let  during  his 
and  their  life  and  UveSf  aU  or  any  part  qf  my  said  lands 
so  demted  to  the  saidF.  H^  in  trust  as  qfwesaidrfar  the 
term  qf^  years,  -to  be  determined  on  ihe  death  ^ons^ 
two,  or  three  lives  s  and  that  such  lease  and  leases  so 
made  and  granted  by  the  said  James  Gay  or  either  of 
them  shall  be  good  subsisting  leases  to  all  intents  and 
purposes,  as  if  I  hod  devised  the  fise-simple  and  ia^ 
heritance  of  ray  jaid  lands  to  him  the  mdjaimes  G^ 
or  to  either  of  them,  without  any  limitatioii  thereof 
any  thing  hereinbefore  contained  to  the  contrary  ao^ 
withstanding.^  The  testator  died  in  Janssary  17J5;  * 
James  Gqy  oiteried  and  was  possessed,  ana  by  in- 
denture of  the  25th  August  zyp^f-  between  himself 
of  the  one  .part,  and  Philip  Hiem  of  the  other,  re- 
citing the  said  will,  and  the  leafling  power  therein  eon* 
tained,  he  by  virtue  and  in  execution  of  the  said  power^ 
demised  to  the  said  Hiem  the  premises  in  question; 
Habendum,  for  99  years,  if  E.  H.  should  so  loog  fiv<^  tiie 
said  term  to  commence  from  andiauaediately  after  the 
death  of  J.JL  and  iLB.  (a)  Beddendum  the  rent  therein 
specified. 

{a)  Note.  That  J,  L*  and  JIf.  R,  were  lives  on  which  a  sobiisting 
\^nfk  for  years  was  determinable,  thoagh  the  case  did  not  so  st^te. 

Afterwards, 
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1816.        '    Afterwards^  in  1794,  the  said  James  Gay  died  witU- 

.       out  issue  male,  leaving  NicholaSy  the  son  of  Nicholas 

CoPLBSTON     Gqjf  (the  second  tenant  for  life  who  died  in  the  life-time 

HfjBiiN!        of  James  Gay)  him  surviving^  who  thereupon  became 

entitled  as  tenant  in  tail  under  the  will,  and  suffered  a 

recoveiy,  and  conveyed  the  premises  to  the  lessors  of 

.    the  plaintiff  in  fee.    J.  £•  and  M.  E.f  the  persons  upon 

whose  deaths  the  reversionary  term  granted  by  the  said 

J.  Gay  was  to  commenee,  survived  the  said  J.  Gay.  The 

defendants  claimed' to  be  entitled  under  the  said  lease. 

And  the  question  was,  whether  the  plaintiff  was  en- 
.     titled  to  recover.     If  the  Court  should  be  of  that 
opinion,  the  verdict  to  stand,  otherwise  a  nonsuit  to  be- 
entered. 

Gijffbrd,  for  the  plaintiff,  contended  tliat  the  lease 
^..  was   void;    ist,    because  the  power  did  not  warrant 

the  gtant  of  a  lease  in  reversion  ;  and  if  it  did^  2dly, 
because  this  was  not  such  a  lease  in  reversion  as  was  war* 
ranted  by  the  power.  He  admittedf  that  powers  were 
*  to  be  construed  according  to  the  intention  of  the  parties 
creating  Aem;  vet,  a  general  power  to  lease,  without 
more,  will  not  audiorize  a  lease  in  reversion,  (a)  In  ' 
some  cases,  indeed,  under  a  general  power  to  demise, 
a  lease  in  reversion  will  be  good ;  as,  if  the  estate  be  in 
lease  at  the  time  of  granting  the  power;  or  if  the 
power  be^  so  as  there  be  not  at  any  one  time  a  greater 
estate  than  some  particular  estate  specified,  and  the  old 
lease  and  reversionary  lease  together,  do  not  exceed 


(«)  Coontcss  of  Sussex  ▼«  H^roth,  Cro.  EHz.  5.'    Sbecen^  ▼.  Hs-wkitu, 
Cn»  7.  318.,  more  fully  Teh.  %%%,    Baines  t.  Bilson^  T.  Hapn.  a47« 

this 
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this  limit  (a);  for,  in  sach  cases,  there  is  evidence  of  181G. 
an  intention  that  leases  in  reversion  should  be  granted*  ' 
Bat  m  the  case  at  bar,  no  such  intention  is  manifested ;  Cofle stoic 
and  therefore  the  rule  laid  down  by  Pratt  C.  J.  in  Cb-  h^' 
veniry  v.  Coventry^  applies,  namely,  that  by  a  general 
power,  it  must  be  restrained  to  leases  in  possession*  (&) 
With  respect  to  that  part  of  the  will  whidi  declares, 
that  <*  tlfe  leases  shall  be  good  and  subsisting  leases  to 
all  intents  and  purposes,  as  if  the  testator  had  devised 
the  fe^simple  and  inheritance;*'  that  is  only  added 
in  confirmation  of  such  leases  as  should  be  made  ao- 
cbrding  to  the  power,,  not  in  extension  of  the 
power  itself  and  is  indeed  no  more  than  the  law 
would  have  implied  without  it:  2dly,  admitting  that 
under  the  power  a  lease  in  reversion  would  be  good, 
yet  here  the  lease  is  not  properly  a  lease  in  reversion, 
but  a  lease  in  future.  For  a  lease  in  reversion  is  when 
it  is  to  take  eflfect  after  a  prior  subsisting  interest;  but 
a  kase  injtduroj  is  when  it  is  granted  at  a  day  to 
come,  but  is  not  dependent  on  a  subsisting  prior  in- 
terest {e)  And  such  is  the  lease  in  the  case  at  bar ;  for 
it  is  not  made  to  commence  on  the  determination  of  the 
subsistihg  leas^  but  on  the  deathsof  J.  X.  and  SLR. 
who  might  by  possibility  survive  the  term  in  the  sub- 
sisting lease,  in  which  case  the  reversionary  interest 
must  have  waited  to  take  efiect,  although  the  prior  in- 
terest was  determined.  Consequently,  this  was  not  a 
lease  in  reversion,  but  a  lease  injuhnroj  and  there- 
fore void    on    this 'account.      And  if  this  lease  be 

(«)  Cntatry  t.  Coventry,  i  Cm*  $1% 

(k)  See  Si^iUMon  Fvwert^  584*  »!  £(Kt. 

ic)  See  Winttr  ^.Lnvtiaj^  i  Cmiu  3S./#r  Hilt  C.  J. 

good, 
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iH^.  Ga^2r^  Qootra»  argMed  ti^^  IhU  was  not;  a  leitt^  m 

l^evorsioQ,  but  was  19,  c;ffi9<i4  a  pi^iept  lep^  fiir  99  yjmm 
4etermmU«  oiii  t^M  livtt^A  foe  ii<  nm  to  dfp^^ii 
tfM€PiiffteMf|.Q{  tdbis^UTeaiy  briogand  ixwldiHKesr 
qfod  k»  aB4  901  ^  gmitar  diai^e  «»  dM  imenipD  tlum 
the  powcur  wanmited*  In  IUrb  manner,  wdfempo^Kfr 
ia  a  witt^  W  kn^^for  %\  ]{<pi>p,  if  a  Ws«  bet  midp  Cv 
tbat  tanm  and  a  ywr  before  ito.  txpiralMa  the  dmaa 
Hwke  a  ^ew  ksa^a  for  21  j^ea^  lo.another  pevfi9B»  to 
h^n  inprMtnth  the  saooad  kase  is  good;  fior  il  b  to 
hegn  ftum^%  aod  4Q  tha  inbaritaiifi^  if  ooi  chaigml 
in  the  wfa^  with  xaon  than  ai  yean^  (^r)  The  dia^ 
tiMtioo  bctwam  ih#  aflacft  <d  a  paieer  tz>  gtmt  a 
chattel  or  •  firadi<dd  kaa^  ia  well  hud  dasra  bgr  Losd 
JEUenbcrq^gk,  C*  J.  "^  A  ehatlal  kMe,"  w^a  hia 
I/>rddu|i^  <^  maj  be  granted  pending  a  piri<Mr  whnstr 
^^  ii^oQ^pompidid  it  ha  within  4a  limits  of  the  poirav 
<^  apdproTidedk  give  aeheaefioial  interest  during  the 
^^  cimtinuance  of  the  anheisting  lease;  bat  so  long  as 
^  there  is  a  fieehold  us  ms%  a  second  fieebfM  lease 
<^  cannot  be  gcanted."  And  he  pot|  this  ipafeanae; 
^  i£  there  waie  a  chattel  lease  for  99  jean  detenninr 
<^  ahk  on  Axee  liiws,  and  one  of  these  livee  were  to 
<<  dfopk  a  second  ^MMel  ieeie  fot  a  neiw  Ufei  in  addi* 
<«  tion  to  the  other  two,  might  be  gaaated  ibudng  the 
'^cwtmoance  of  the  first."  (»)  Whteh  msoiiing  and 
position,  as  it  is  submitted,  governs  the  present  case. 

la)  Mud  T«  i^Mf»  z  Lto.  147.    {!k)  Xh  ▼.  ^ridtutm^  zo  Jbj/s  z84«  iSj* 

Lord 
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iMd  EiauBRBQiMVok  C  J;     '^(/fMit  intfnckl  4Ke        i«i6. 

eeUfttor  to  €ftatie  a  ptower  to 'lease  for  99  yetfrs  deter^       

mftuMe  on  tkr^  lires,  m  i^rtfertoce  to  a  pcmer  to  CoftisToir 
feiM  for  thnte  Ut^  we  do  HOI  know;  it  Aitghtfaave  ^i 
beien  equally  bea^fidal  to  Uie  teimnt  Ibr  life  to  hdve 
empcmetedlikn  td  leite  ibr  three  li^^;  biit'tfaeteKtittOr 
lite  iiot%DWilkd,  laiUllib'will  nittftt  be  eoriforni^'to; 
(be  paWtt  says  to  denibe  and  let  for  99  yeaft  d^t^- 
ilihlable  on  aoe^  two,  or  ihree  livt£s.  'fhe  term  '<<  Bel 
Mhhfe  and  let* *  ittip6rt8  a  present  possession ;  if  the  lease 
cannot  be  executed  in  prasenttj  it  is  hardly  capable  of 
the  sense  bdongiag  to  the  expression,  ^  to  demise  and 
let."  It  does  not  appear  that  the  lease  in  question  was 
any  thiog  more  than  a  grant  of  an  interest  4o  be  post- 
poned to  a  future  time.  The  lessor  died  before  the 
prior  lives  dropt,  the  lease  therefore  mast  take  effect* 
if«taU,  after  Ihe  donee's  death.  The  prior  term 
might'aho  fey^possibility  be  expended  befbre  the  IhieSi 
and  it  certainly  was  not  ^he  intention '  of  the  deriaor 
that  the  tenant  for  life  should  have-power  uv  postpone 
the  grant  of  an  interest  to  so  distant  a  period/ but  only 
that  he  shonld  encumber  the  estate  to  the  extent  of  a 
term  for  ^  years  determinable  on  three  lives. 

Batuey  J.  I  am  of  the  same  opinion.  Where  a 
person  creates  a  power  to  make  leases,  it  must  appear 
that  the  lease  made  under  the  power  foils  within  the 
intention  of  the  person  creating  it;  and  if  there  is  no 
ciicoBistance^  whence  it  can  be  inferred  that  he  in- 
tended that  a  lease  in  reversion  should  be  made^  the 
donee  of  the  power  can  only  make  leases  in  possessior. 
If  this  had  been  a  lease  for  99  years  determinable  ok 
the  life  of  E.  H^  to  commence  from  the  date  of  the  de- 
mise 
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1816.  mi8e  or  its  execution,  it  might  have  come  within  the 
"*~~  case  of  Coveniry  v.  Qwntry.  In  the  county  where 
CoPLBSTON  this  land  lies  it  is  the  practice,  I  believe,  to  grant  the 
lands  upon  leases  for  lives;  and  supposing  the  tenant 
for  life  would  be  warranted  according  to  this  practice 
in  adding  new  lives  to  a  subsisting  lease,  yet  that  would 
be  no  authority  in  the  present  case  for  granting  a  term, 
which  is  not  to  commence  in  prasenti.  Here  the 
term  is  made  to  commence  at  a  fiiture  time^  viz.  from 
the  expiration  of  two  lives.  The  lease  is  therefore 
void. 

Per  Curiam^  Judgment  for  the  Plaintiff/ 

Note.  In  Doe  y.  Oxenham^  which  stood  next  in  the 
paper  for  argument,  the  lease  made  by  J.  Gay,  to  the 
defendant,  was  ^  for  99  years,  if  two  lives  therein 
named  should  so  long  live,  to  commence  from  the 
death  of  Thomas  Shcomb,^^  and  Socomb  died  in  the 
lifetime  of  J.  Guy ;  but  the  Court  considered  that 
this  made  no  dijBerence  in  efiect,  and  gave  judgment 
for  the  plaintiff. 
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HaKT  and  Others  against  The  Royal  Exchange  frednaih^, 

AS6URAKC£«   (a) 

COVENANT  on  a  policy  of  assarance,  dated  9th  a  lo^of  voyage 
September- iBiji  on  150  barrels  of  pork,  valued  at  by  perils  of  the 
9002.  and  300  barrels  of  flour  valued  at  1200/^  at  and  ^nnd"rf^ban- 


from  Waterford  to  St.  Johris,  Na^fbundland,  by  the  ship  f"^^^^^"" 
CoiFee  Planter^  •  warranted  "  free  from  averam  on  flour,  ««><'»»  '^i** « 

•^  .  .  eliuscofwir- 

&c«,.  unless  general  or  otherwise  specially  agreed,"  and  nnty,  free  from 
with  a  special  memorandum  of  agreement  *^  in  case  of  where  the 
particular  average  on  flour  occasioned  by  the  ship  "l^and'^ot"^*" 
being  stranded,  to  pay  so  much  hereof  as  should  exceed  "^^^^  \^^^ 
c  per  cent.*'      And    the  plaintifi  after  averring  the  f » to  make  the 

^  *  ^  I0S&  of  voyage 

loading  of  the  goods,  and  that  the  interest  was  in  them,  a  loss  of  the 

declare  that  the  ship  with  the  said  flour  and  pork  sailed  although  t^he 

from  Waterfbrd  on  the  voyage  insured,  and  during  the  5ercj*fnapable 

voyage  met  I  with  tempestuous  weather,    and  having  ?JjJ[°^^''^'*^"f 
therebv  received  much  damaire,  part  of  the  goods  were      l'i»  assorfd 

^  are  bound  to 

necessarily  thrown  overboard  to  lighten  the  ship,  and  gire  notice  of 

the  ship  with  the  residue  of  the  goods  was  driven  back  at\L TadSlt 

to  Cork,  and  by  means  of  the  premises  became  whoUy  ''^^''^^^^^ 

unfit  and  incapable  of  performing  the  voyage^  and  was  ^H^H^^^ 

therefore  condemned  and  broken  up,  and  so  the  re-  intelligence  of 

mainder  of  the  goods  never  arrived  at  Newfoundland^  held  too  late. 

but  the  voyage  was  wholly  lost,  wherefore  the  plaintifis  ^cn^Joinlfy' 

abandoned  the  remainder  of  the  pork  and  flour  to  the  |j|I^;j*|^ffj"/ 

defendants.   The  defendants  pleaded  luwi /ii/r^g.  cornjen/.  '"/""™^*^*gj 

and  paid  into  Court  835/.  y.  6d.    At  the  trial  at  the  of  ai^  he  may 

.  ■!•  r        J    /•        2*^^  notice  of 

leai  Devon  Summer  assizes^  a  verdict  was  tound  for  abandonment 


for  all. 


(tf)  This  case  was  ar^ed  at  Serjeants*  Inn  before  thii  term. 

the 
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agdusi 

Tbe  Rotal 

exchamob 

Assurance. 


the  plainiifis,  damages  6522.  Z$.  Sd.    subject  to   the 
opinion  of  the  Court  on  the  following  case. 

Two  of  the  plaintifls  teAAentWaterfbrd  in  B^land^  a 
third  at  Sidbiay^  and  the  remaining  two  at  Dartmouth  in 
Dmxm^ire.  Thephuntiffii'who  resided  -at  Wtderfisrd^ 
caused  the  said  insurance  to  be  ttfeeted  in  London^  and 
wereintsreited  in  one^third  of  the  potk»  and  half  of  the 
floor ;  the  other  pkintiflb  being  interested  in  ^eres^ue. 
The  goods  were  loaded  at  Waterfbrd^  and  'Ae  ship  sailed 
as  stated  in-Ae  declaration,  and  joined  convoj  at  Gori 
on  idle- jd  cS'^October  -t^rs ;  and  in  ihe  course  of 'her 
voyage 'between  -tibe'Sdi  of  that  month  and  the  rjth  of 
¥F<nend)er^  continued  *  to  meet  with  snbh  tempesloons 
weather,  and'therd>y  stdRsredisuch  heayy  damage,  that  it 
becamenecessary,  in  order  to  lighten  her,  to  tbrosr  orer* 
board  at  diilerent'times  various  parts  of 'her  cargo  and 
provisions,  and  also  Ifive  of  her  guns;  atfd'&Ally  it  be- 
came necessary  for  the  preservation  of  the  ship  and  oaifio 
to  put'back'toCiTrA;  ^hich  place  she  reached  on  the  itfth 
ofNaoetnber.  'On  the  next  day  a  protest  was  made  by  the 
captain  and  two  of  his*  crew,  stating  the  damage  whidi 
the  ship  had  sustained,  and  on  the  succeeding  day  a 
survey  was^'eld  on  tiie  ship,  and  a  farther  survey  on 
the  8th  of  December.  By  the  report  of  the  surveyors 
on  the  latter  survey,  which  was  drawn  up  by  the  notary 
on  the  nth,  the  ship  was  pronounced  to  be  not  worth 
repairing,  and  her  hull  and  materials  were  directed  to 
be,  and  were  sofd  by  public  auction.  Soon  sifter  the 
ship's  return  to  Cork^  the  whole  of  the  goods'  insured, 
ex<:ept  24  barrels  of  flour  thrown  overboard,  were 
landed  and  warehoused.  On  the  15th  of  December  tbe 
plaintifls  who    resided    at    Waterfbrd    apprized    the 

14  plaintiffi 
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plaintiff  who  resided  at  Dartmouth^  by  letter  of  the  18] 6. 
sWp's  being  condemned ;  but  before  their  letter  reached 
Dartmouth^  viz.  on  the  i8th,  received  a  letter  from  and  others 
the  plaintifis  resident  there^  written  on  the  I2th  of  Tbb  Royal 
December^  desiring  them  in  the  event  of  the  ship's  a4*o»ahc«. 
condemnaticm  to  caose  notice  of  abandonment  to  be 
given  them,  in  consequence  of  which  letter  they  wrote 
00  the  said  1 8th  to  the  brokers  in  Lkmdon^  to  give  such 
notice*  Hiis  letter  was  received  by  the  brokers  on  the 
2i8t|  who  accordingly  on  the  next  day  gave  notice  of 
abandonment  to  the  defendants,  which  was  the  first 
communication  made  to  them  by  the  plaintiffi  or  their 
agents  of  the  accident  that  had  befallen  the  ship  and 
caijgo;  and  no  document  or  statement  was  then  fur- 
nished to  them  of  the  state  or  condition  of  the  cargo. 
The  defendants  on  receiving  the  notice  answered  that 
they  had  no  orders  to  give,  but  that  the  assured  must 
act  as  if  they  were  not  assured,  and  make  their  claim 
on  them  for  any  loss  they  were  liable  to  pay.  So  soon 
as  it  was  determined  by  the  owners  of  the  ship  that 
they  could  not  repair  her,  the  pork  and  flour  were 
sold  by  public  auction,  which  was  on  the  8th  of  March 
1814.  Owing  to  the  damage  sustained  by  the  ship, 
the  goods  could  not  be  forwarded  by  her,  and  no  op- 
portonity  afterwards  offered  of  forwarding  them  by  any 
other  ship  to  <Sf.  John\  Newfoundland,  until  the  spring 
of  1814.  The  sum  of  835/.  35. 6d.  paid  mto  C!ourt  is 
the  amount  of  the  general  average  and  the  partial  loss 
of  the  pork,  and  for  such'part  of  the  flour  as  was  thrown 
overboard  in  the  course  of  the  voyage.  The  question 
for  the  opinion  of  the  Court  is,  whether  under  the  cir- 
cumstances above  stated,  the  plaintiffs  had  a  right  to 
abandon,  and  if  so,  whether  the  abandonment  was  made 
Vol.  V.  E  in 
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in  time.  If  the  Court  shall  be  of  opinion  with  the 
plaintifis  on  both  points,  the  verdict  to  stand;  if  not,  a 
nonsuit  to  be  entered. 

This  case  was  argued  by  Gaselee  for  the  plaintift,  and 
Giffbrd  for  the  defendants.  For  the  plaintiffs  it  was 
argued  that  they  had  a  right  to  abandon,  upon  the 
principle  laid  down  in  Le  Guidon  (a),  and  adopted  by 
Lord  Mansfield  {b\  that  an  assured  may  abandon  if 
there  be  any  such  interruption  as  defeats  the  voyage,  or 
makes  it  not  worth  pursuing!  That  in  conformity  to 
this  principle  it  was  determined  in  Manning  v.  Neasnr 
ham  (c),  that  if  the  ship  be  prevented  from  proceeding 
on  her  voyage,  and  the  voyage  be  thereby  lost,  it  is  a 
total  loss,  not  only  of  ship  and  freight,  but  also  of  the 
cargo,  if  no  other  ship  can  be  procured  to  carry  it  to 
its  port  of  destination.  That  this  doctrine,  that  a  loss 
of  voyage  is  a  cause  of  abandonment,  appears  io  have 
been  recognized  by  Lord  EUenborough  C.  J.  more  than 
oiice  {d)j  though  of  late  it  had  been  somewhat  narrowed. 
But  wherever  this  had  been  done  it  would  be  found 
that  there  was  something  to  warrant  the  deviation  from 
the  rule  without  infringing  it ;  as  where  the  case  did  not 
state  that  other  means  of  forwarding  the  cargo  to  its 
destination  could  not  be  procured  {e) ;  or  where  it  ap- 
peared that  the  cargo  was  not  of  a  perishable  nature  [f)j 
so  that  delay  could  not  be  predicated  to  be  injurious  to 
it.  Secondly,  it  was  argued  that  where  there  is  a  right 
to  abandon,  there  is  no  particular  limit  of  time  withhi 

[a)  Chap,  J.  §  I.  {b)  Goss  t.  H^itbfrs,  %Burr.6()'j. 

(c)  Park,  Ins.  a6a  7th  edit. 

{i)  Anderson  t.  i?.  £,  Assurance,    7  Eaft^  4%.   tVilsm  v.  R,  E.  Assurame, 
%  Camp,  N.  P.  C.  6tZ' 
(r)  TboMpsM  ▼.  i?.  £.  Assarance,  16  Mash  214. 
(/)  Anderson  v.  WalliSt  anie,  vol  ii.  240. 

which 
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which  that  right  must  be  exercised,  except  that  aban- 
donment must  be  made  within  a  reasonable  time,  and 
while  the  loss  contuiues  in  its  nature  total  (a)  That 
what  is  a  reasonable  time  must  depend  upon  the  cir-* 
cumstances  of  every  case;  and  that  in  the  present,  con- 
sidering that  the  final  condemnation  of  the  ship  was  not 
pronounced  antil  the  iith  December,  when  the  survey 
was  drawn  up,  and  that  the  assured  by  reason  of  their  re- 
siding at  a  distance  from  each  other,  required  time  for 
communicating  amoQg  themselves,  and  afterwards  for 
instructing  thdr  broker  who  resided  in  London,  it  could 
not  be  reasonably  expected  that  notice  should  be  sent  by 
them  before  the  i8th  December,  The  assured  were 
not  bound  to  attend  to  this  business  to  the  exclusion  of 
all  other. 
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For  the  defendants  it  was  answered  that  the  case 
at  bar  was  not  distinguishable  upon  the  first  point 
from  Anderson  v.  fVattis,  which  determined  that  a  mere 
retardation  of  the  voyage,  where  the  insurance  was  on 
goods,  was  not  a  ground  of  abandonment ;  and  which 
decision,  confirmed  as  it  was  by  a  subsequent  case  (b), 
had  materially  abridged  the  position  laid  doVn  with 
too  much  generality  in  Manning  v.  Newnham,  That  with 
respect  to  any  distinction  on  account  of  the  perishable 
nature  of  the  cargo  in  this  case,  it  was  not  stated  as  a 
fact,  nor  was  it  to  be  inferred  firom  the  natural  quality 
of  flour,  that  a  few  months'  delay  in  its  arrival  was  of 
such  consequence  as  to  make  a  total  loss  of  the  com- 
modity in  the  highest  degree  probable  at  the  time  of 
abandonment;  and  unless  that  were  the  case,  whether  the 
cargo  consisted  of  iron  or  of  flour,  it  matters  not  as  to 


(a)  Anderson  t.  R,  £,  Atntrancft  7  Eaa^  $8. 
(5)  Everth  ▼.  Smith,  «»/?,  Tol.  ii.  %7%* 
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1816.        the  right  to  abandon.    Secondly,  that  the  abandonment 
"""— ~        was  out  of  time  was  plain  from  this,  that  the  plaintiffs 
and  Others     at  Watefford  who  caused  the  insurance  to  be  effected 
The  RoTAi    for  all,  had  an  implied  authority  to  give  notice  of  aban- 
A»»u»ANcr.    donment  for  all ;  therefore  all  shall  be  affected  by  their 
knowledge,  being  jointly  interested,  in  like  manner  as 
the  knowledge  of  one  partner  shall  bind  the  rest. 
Wherefore  taking  it  that  intdligence  of  the  ship's  con- 
demnation reached  Waterford  on  the  2d  or  3d  day  after 
it  was  drawn  up,  the  assured  were  in  a  condition  to 
send  off  notice  of  abandonment  on  the  14th  or  15th 
December  at  the  latest,   and  could  not  be  warranted 
in  waiting  until  the  1 8th.     For  admitting  that  they 
were  not  bound  to  relinquish  all  other  concerns  for  this 
one  alone,  yet  were  they  bound  to  make' their  election 
to  abandon  in  the  first  instance^  that  is,  at  the  earliest 
opportunity  after  they  were  apprized  of  the  state  of  the 
cargo,  (a) 

Lord  Ellembobough  C.  J.  Upon  fiill  consideration 
of  this  case  I  am  very  much  inclined  to  think,  on  both 
grounds,  that  the  abandonment  is  not  sustainable.  I 
am  perfectly  satisfied  that  the  abandonment  was  not 
made  in  due  time;  and  on  the  second  point  the  strong 
inclination  of  my  mind  is,  that  the  assured  were  not 
entitled  to  abandon  at  all.  I  shall  invert  the  order  of 
argument  and  consider  what  respects  the  time  first. 
This  was  an  insurance  for  the  interest  of  all  concerned, 
and  it  was  effected  by  direction  of  the  part  owners 
jointly  interested  therein,  and  residing  at  Waterford: 
they  effected  it  for  all,  and  all  adopt  them  as  the  ge- 

(j)  GerMfi  V.  R,  E.  Auurance^  a  Marsh  R,  88. 
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Dcral  agents  for  this  purpose.    And  primd  facie  if  there- 
be  not  any  restriction  of  their  audiority,  they  feeing  in- 
terested in  the  subject  matter,  would  have  a  right  to 
deal  with  the  insurance  throughout,  and  to  abandon  for 
the  rest     Accordingly  we  find  them  giving  direction  to 
die  brokers  to  give  notice  of  abandonment;   but  at 
what  time  have  they  fair  presumptive  notice  of  tlve  sliip 
being  in  a  state  which,  as  they  insist,  entitled  them  to 
abandon ;  and  when  does  due  notice  of  abandonment 
reach  the  abandonee?  The  ship  returned  to  Cwkon 
the  i6th  oiNaoember  in  such  a  condition  as  rendered 
it  necessary  to  hold  two  successive  surveys  upon  her, 
and  in  the  result  she  was  broken  up.    It  does  not  how^ 
ever  necessarily  follow  that  because  the  ship  was  broken 
up  the  cargo  could  not  have  been  transmitted  to  its 
place  of  destination,  before  any  material  deterioration 
of  the  commodity  took  place  by  reason  of  the  dehy. 
The  i6th  of  November  was  the  day  of  the  ship's  arrival 
at  Cork:  it  is  hardly  possible  to  conceive  that  mer- 
chants resident  at  JVatetford,  who  were  interested  in  the 
concern,  should  not  hear  of  her  arrival  at  Cori  within 
a  day  or  two  after^  The  arrival  of  a  ship  at  Gravesend  will 
m  the  common  course  of  things  be  known  by  the  owner 
in  London  within  a  day  or  two ;  we  may  therefore  fairly 
infer  that  intelligence  of  her  arrival  reached  Waierfbrd 
in  due  course  without  a  positive  finding  to  that  effect. 
The  state  of  &cts,  and  the  length  of  time  occupied  in 
the  two  successive  surveys,  shew  that  the  painti£&  could 
not  possibly  have  been  ignorant  of  what  was  going  on; 
and  we  must  assume  that  the  merchants  at  Waterford 
knew  of  the  ship's  misadventure  and*arrival  at  Cork 
within  a  few  days  afterwards.     What  then  was  their 
duty  on  being  apprized  of  the  ship's  arrival  ?  If  they 
E  3  pro- 
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proposed  resorting  to  the  underwriter  as  for  a  total  loss, 
it  behoved  them  as  owners  of  the  goods  to  address 
themselves  to  the  underwriter  promptly,  and  not  to 
lie  by  for  the  result  of  a  final  survey,  but  to  act  on  the 
means  of  information  which  they  then  had  at  hand. 
They  might  indeed  avail  themselves  of  any  information 
which  the  survey  afforded ;  but  they  were  bound  to  act 
within  a  reasonable  time.     Now  let  us  consider  when 
the  merchants  at  Waierford  must  have  been  in  pos- 
session of  full  knowledge  of  all  the  circumstances.     The 
second  survey  was  on  the  8th  ol  December.    Allowing 
them  to  wait  the  slow  progress  of  the  notary  till  the 
report  gets  in  scriptis  on  the  nth,  and  giving  them 
imtil  the  next  day  to  make  a  copy  o^  the  survey,  we 
shall  find  that  on  the  13  th  probably  the  merchants  at 
Waierford  were   in  complete  possession  of  the  facts. 
What  is  the  time,  according  to  the  course  of  the  post  for 
the  conveyance  of  intelligence  fi*om  Waierford  toLondon  f 
It  is  s]Ud  that  four  days  would  be  the  course  impost,  that 
is,  I  imagine^  by  the  way  of  Brisiol^  and  not  by  Dublin. 
Calculating  then  four  days  from  the  1 3  th,  will  bring  us  to 
the  1 7th,  on  which  day  the  plaintiff  might  have  abandon- 
ed to  the  underwriters;  they  do  not,  however,  abandon 
until  the  22d.     There  was  therefore  a  laches  of  five  days. 
And  where  persons  are  excluded  by  the  terms  of  the 
policy  firom  indemnity  by  an  average  clause,  they  ought 
to  make  use  of  the  earliest  time  to  take  themselves  out 
of  the  exception:  there  should  not  be  any  loitering. 
Under  these  circumstances  I  think  the  abandonment 
'  was  out  of  time.    Secondly,  as  to  the  right  to  abandon ; 
I  think  this  case  comes  very  much  within  all  the  doc-* 
trine  laid  down  in  Anderson  v.  Wallis.     Here  was  a 
retardation  only  of  the  adventure :  it  is  stated  that  the 
5  cargo 
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cargo  could  not  have  been  forwarded  before  the  next 
spring ;  that  is,  it  might  have  gone  then ;  for  it  must 
be  presumed  that  at  such  a  port  as  Cork  there  would 
be  found  some  vessel  for  the  next  season  to  forward  the 
cargo  to  St,  John's.  If  indeed  the  cargo  had  been  of 
a  perishable  nature,  this,  would  not  have  been  a  case  of 
retardation  only,  but  of  destruction  of  the  thing  in- 
sured. In  the  case  of  Anderson  v.  Wallis^  the  cargo 
consisted  of  iron  and  copper,  articles  not  capable  of 
sustaining  injury  from  the  delay;  and  in  like  manner 
here,  the  pork  being  out  of  the  question,  I  cannot  ne- 
cessarily infer  that  the  flour  would  be  changed  in  quality 
and  condition  by  the  delay  from  November  to  April,  so 
as  to  incur  any  material  damage  operating  a  destruction 
of  the  thing  insured.  If  there  were  any  facts  to  lead 
to  the  conclusion,  that  the  cargo  would  have  been  thus 
materially  damaged  by  the  delay,  they  should  have  been 
found;  but  nothing  of  that  kind  appears.  Under  these 
circnmstances,  and  on  the  principle  of  Anderson  v. 
WaUis,  I  think  this  was  a  mere  retardation  of  the 
voyage,  and  not  the  subject  of  abandonment. 
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Batley  J.  I  am  of  the  same  opinion  upon  both 
points.  This  must  be  considered  as  a  policy  on  flour 
ouly  (for  the  pork  is  out  of  the  question)  with  a  warranty 
free  from  average  unless  general  or  the  ship  be  stranded. 
The  object  of  that  memorandum  was  to  place  the  subject 
matter  of  insurance,  which  was  of  a  perishable  nature, 
on  the  footing  of  an  imperishable  commodity;  to  cast 
on  the  assured  the  risk  of  partial  damage,  leaving  to 
the  underwriter  the  risk  of  total  loss.  The  ship  sails, 
and  having  met  with  tempestuous  weather  returns  to 
Cork  on  the  i6th  of  Naomber^  and  on  the  i8th  a 
E  4  survey 
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survey  is  hdd  upon  her,  and  a  second  and  final  survey 
on  the  8th  of  December.    It  is  not  until  the  1 8  th  of  that 
month  that  the  owner  of  the  cargo  attempts  to  abandon. 
The  questions  which  arise  for  our  consideration  are, 
first,  whether  the  circumstances  warranted  an  aban- 
donment; and,  secondly,  whether  the  abandonment  was 
made  in  due  time.    The  ground  on  which  the  plainti£& 
insist  that  they  were  warranted  in  abandoning,  is  that 
the  voyage  was  lost,  and  that  the  loss  of  voyage  in  a  case 
like  the  present  is  a  good  cause  of  abandonment.    And 
the  case  of  Manning  v.  Nexvnham  has  been  relied  on  as 
an  authority  importing  that  an  assured  is  entitled  to 
abandon  ship,  freight,  and  goods,  in  the  event  of  the 
voyage  being  lost.     But  on  reference  to  the  language 
of  this  policy,  it  is  di£Bcult  to  infer  from  any  part  of  it 
that  the  assured  were  to  be  entitled  to  abandon  on  the 
ground  of  a  mere  loss  of  voyage.  For  suppose  in  this  case 
the  ship  before  she  set  sail,  had  been  run  foul  of  by  an- 
other vessel  butnotso  as  immediately  to  sink,  and  the  flour 
had  beoi  relanded,  and  afterwards  the  ship  had  goae  to 
toe  bottom,  the  flour  being  in  an  undamaged  state,  but 
there  being  no  other  ship  at  the  port  capable  of  im  me- 
diately forwarding  the  cargo  to  the  place  of  its  desti- 
nation ;  if  the  argument  for  the  plaintiffs  be  good,  it 
foUows,  that  the  assured,  under  such  a  state  of  circum- 
stances, would  be  entitled  to  abandon.     But  I  know  of 
no  authority  that  can  fairly  be  said  to  go  that  length. 
There  are  cases  certainly  which   speak  of  a  loss  of 
voyage  as  a  ground  of  abandonment;  and  such  cases 
may  be  conceived.     For  instance,  if  a  ship  were  so  dar 
maged,  as  to  be  obliged  to  land  her  cargo  at  an  unfre* 
quented  place,  where  there  was  no  opportunity  of  dispose 
ing  of  the  cargo,  and  the  ship-owner  could  not  procure 

another 
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another  yessel  to  forward  the  cargo,  except  at  an  ex- 
pence  exceeding  the  value  of  the  goods;  such  a  case, 
I  think,  might  warrant  an  abandonment,  and  throw  the 
loss  on  the  underwriter.    But  there  is  a  great  diflfbrence 
between  the  case  just  put  and  this  case^  where  goods 
are  safely  warehoused  in  an  undamaged  state,  and  where 
there  is  nothing  but  a  disappointment  of  voyage  to 
ccmstitute  a  ground  of  abandonment;  for  we  are  not 
warranted  in  supposing  that  the  goods  were  in  a  worse 
condition  than  when  they  were  put  on  board.     On 
these  grounds  it  seems  to  me  that  the  assured  have  no 
right  to  abandon.     The  case  of  Panans  v.  Scoii  (a) 
shews  that  it  was  the  opinion  of  the  Court  of  Common 
Pleas  that  a  mere  loss  of  voyage  does  not  enable  the 
shij>-owner  to  abandon  if  the  ship  is  in  safety.     But 
in  the  present; case  it  is   by   no  means  dear  that 
there  has  been  a  loss  of  vojrage.    This  is  a  policy  on 
goods,  which  are  not  so  necessarily  connected  with  the 
ship,  that  if  the  ship  be  lost,  there  must  be  of  course  a  loss 
of  voyage  with  respect  to  the  goods ;  because  if  the  goods 
are  in  safety,  they  may  be  transhipped  and  conveyed 
to  theijr  destination.     It  is  true,  that  in  this  instance 
the   goods  could    not  be  forwarded  immediatdy  in 
another  ship,  but  non  constat  that  they  might  not  be 
sent  at  a  future  time.    If  the  cargo  be  of  an  imperish- 
able nature,  it  matters  not,  except  as  it  regards  the 
market,  whether  it  reaches  its  destination  in  the  .autumn 
or  in  the  spring  following.      If  so^  in  what  does  this 
case  differ  from  the  case  of  a  retardation  of  the  voyage, 
which  according  to  Anderson  v.  WaUis  is  not  a  suffi- 
cient ground  of  abandonment.    On  the  other  point. 
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\a)  3  Taunt,  363. 
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1816.        viz.  whether  the  abandonment  was  made  in  due  timet 
""""^        it  has  been  suggested  for  the  plainti£,  that  the  case 
and  Others      does  not  find  at  what  time  the  plaintiffs  who  lived 
Tuf  Royal     »^  Waterford  were  apprized  of  the  damage,  nor  that 
they  knew  of  the  ship's  arrival   at  Cork  before  the 
day  when  they  wrote  to  Dartmouth.     But  considering 
that  they  lived  within  so  short  a  distance  of  Corkj  the 
probability  is,  that  they  must  have  known  the  fact  very 
soon  after  the  ship's  arrival.     We  are  here  upon  a 
special  case,  which  need  not  be  scanned  like  a  special 
verdict;  and  as  the  plaintiffs  might  have  shewn  when  it 
was  that  they  first  received  intelligence  in  order  to 
satisfy  the  time  of  their  giving  notice  it  may  fairly  be 
prcsumM,  in  the  absence  of  any  such  statement,  that  they 
must  have  heard  of  the  ship's  arrival  at  Cork  within  a 
reasonable  time.     It  appears  that  the  final  survey  was 
held  on  the  8th  of  December :  if  the  plaintiffs  at  Waters 
ford  knew  of  the  ship's  arrival  before  that  time^  it  be- 
hoved them  to  have  some  person  on  the  spot  to  com* 
mnnicate  the  result  as  soon  as  the  survey  was  made. 
Admitting  that  they  were  at  liberty  to  wait  for  the 
tidings  of  the  survey,  these  must  have  reached  Waterfbrd 
in  due  course  on  the  i2th  or  13th.     They  knew  before 
that  the  ship  had  put  into  Cork  damaged,  and  that  the 
goods  had  been  landed;  and  on  the  lath  or  13th  they 
must  have  learned  that  the  ship  would  never  proceed. 
Was  it  not  then  their  duty  to  write  forthwith  with  in- 
structions that,  as  to  their  interest  at  least,  they  were 
resolved  to  abandon  ?    As  to  the  parties  who  resided  at 
Dartmouth  it  appears  that  they  were  not  ignorant  that 
the  ship  had  reached  Corky  for  they  wrote  to  Water-' 
ford  on  the  i^th  December ^  with  instructions  prospec- 
tively to  abandon  in  the  event  of  her  condemnation. 

But 
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But  if  their  partners  at  JVaterford  were  not  already  au-         1816. 
thorized  to  abandon  on  their  account,  what  prevented        — - 

them  from  writing  earlier  than  the  12th  with  these  in-  and  others 

structions?     Their  having  omitted  to  do  thig  places  ThTroLl 

them,  as  it  seems  to  me,  as  much  out  of  time  as  their  A^.'ln^^rrf 
partners  at  Waterford. 

HoLHOYD  J.  I  am  of  the  same  opinion  on  both 
points,  for  the  reason  already  given.  The  statement  of 
this  case  does  not  suflSciently  establish  the  fact  that  the 
voyage  has  been  lost ;  it  does  not  appear  that  the  cargo 
might  not  have  been  forwarded  the  following  spring, 
nor  that  there  was  any  danger  of  its  perishing  in  the 
meanwhile.  In  Thompson  v.  The  Bqyal  Exchange^  it 
was  considered  that  the  incapability  of  the  ship  to  pro- 
ceed with  the  cargo  was  not  a  ground  of  abandon- 
ment ;  which  is  also  the  doctrine  of  Anderson  v.  fVallis. 
On  the  second  point,  it  seems  to  me  that  the  plaintiffs 
who  cansed  the  policy  to  be  effected,  must  be  considered 
as  agents  for"  the  rest ;  this  was  a  joint  insurance,  and 
in  the  nature  of  a  partnership,  as  it  regards  this  trans* 
action ;  and  like  the  case  of  several  persons  who  join 
in  making  promissory  notes,  although  they  are  not 
otherwise  partners,  the  act  of  one,  as  it  relates  to  the 
particular  transaction,  shall  be  sufficient  to  bind  the 
rest  It  seems  to  me^  therefore,  that  the  abandonment 
was  not  in  due  time,  but  ought  to  have  been  made  at 
an  earlier  period. 

Judgment  of  nonsuit. 
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i^frf^pji^,  HoMFRAY  and  Others  against  Rigbt. 

tnVst)^^fih^    DEBT  on  bond.     The  defendant  after  craving  oyer 
mndthit  the  of  the  bond  and  condition,  by  which  it  appeared 

bond  w»i  ob-  " 

uincd  by  fraud  that  the  bond  was  given  to  secure  payment  of  3270/. 
where  breaches  and  interest,  by  four  instalments,  on  days  therein  men- 
*"the  dVcUrr.  tioncd,  pleads  non  est  factum ;  secondly^  fraud  and 
tTe'miy  ^^est  ^^^°»  setting  forth  the  same  specially ;  thirdly^  fraud 
them  under  j^^j  covin  generally.  The  plaintiffs  in  their  replication 
#K.  3.C  II.  in  join  issue  on  these  pleas,  and  then  proceed  to  suggest  ' 
issue.  breaches  under  the  stat.  8  and  9  M^.  3.  c.  ii.  viz.  the 

non-payment  of  the  several  instalments,  and  interest  at  - 

the  days,  &c. 

And  after  verdict  for  the  plaintifis,  before  Hdbrcjfi  3. 
at  the  last  assizes  for  the  county  of  Monmouth^  it  was 
now  moved  by  Peake  in  arrest  of  judgment,  or  that  a 
repleader  might  be  awarded ;  for  it  is  irregular,  after 
issue  joined  upon  the  pleas  of  non  est  facttm^  and  of 
fraud  and  covin,  to  suggest  breaches.  The  stat.  8  and 
9  W.  3.  c.  II.  5.  8.  only  warrants  the  suggestion  of 
breaches  in  three  cases,  viz.  on  judgment  by  de- 
murrer, confession,  or  nildidt;  so  that  the  plaintifis 
ought  not  in  this  case  to  have  suggested  the  breaches, 
but  ought  to  have  assigned  them  in  their  replication, 
and  then  the  defendant  might  have  denied  the  truth  of 
them;  whereas  now  he  is  prevented  from  so  doing. 
The  statute  is  compulsory  on  the  plaintiff  to  proceed  in 
the  method  it  prescribes  (a) ;  and  under  it  the  breaches 

[a)  Dragt  t.  Brand,  %  IVils*  377.    Hardy  v.  Sern^  5  T.  A  636. 

8  might 
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might  have  been  assigned  in  the  declaration,  or  in  the  * 

repUcation.  And  though  it  appears  from  one  case  in  HoMrRAr 
this  Court  that  after  plea  of  non  est  factum^  where  the  ^^atJnsT^ 
breaches  were  not  assigned  in  the  declaration,  the  Ricb''' 
plaintiff  was  allowed  to  suggest  them  (a);  yet  in  the  Com- 
mon Pleas  in  later  cases  it  has  been  held  otherwise ; 
and  it  was  said  by  the  Court,  "  that  under  the  statute 
8  and  9  W.  3.,  there  is  no  power  of  introducing  any 
«  suggestion  on  the  record,  except  in  the  three  cases 
'<  of  judgment  upon  demurrer,  by  confession,  or  nU 
<<  dicit!*  {b)  Again,  it  has  been  decided,  that  after  plea 
of  performance,  if  the  plaintiff  instead  of  assigning 
breadies  in  the  replication,  take  issue  on  the  perform- 
ance, and  then  suggest  breaches  of  the  condition,  it  is 
ill  on  demurrer;  and  if  the  defendant  do  not  demur 
but  join  issue  and  go  to  trial  thereon,  yet  the  Court 
after  verdict  will  award  a  repleader,  (c)  It  was  asked 
by  one  of  the  Judges  in  that  case^  ^^  Can  the  plaintiff 
assign  breaches  after  issue  joined  on  one  traverse  ?'  And 
he  emphatically  added,  "  A  suggestion  is  one  thing, 
the  replying  those  breaches  is  another/'  The  more 
nrjodem  and  better  practice  seems  to  be  to  set  out  the 
condition,  and  assign  breaches  in  the  declaration,  {d) 

The  Court  considered  the  case  of  Ethersey  v.  JocJcsoHj 
as  an  authority  for  what  had  been  done  in  the  present; 
and  distinguished  PUmer  v.  Boss^  because  the  plaintiff  In 
that  case  tendered  an  issue  which  was  bad  in  law :  here 
there  was  a  perfect  issue  and  a  distinct  suggestion. 

Rule  refused. 

(tf)  £lheniy  v.  Jm^u^  8.  T.  R.  155. 

{h)  De  U  Rue  ^.StcTvari^  %  N.  R.  363. 

{c)  Phmer  t. iZ»M,  5  Tauni,  386.  (</)  1  ff^mt.  Savnl  1 87.  a.  (2.) 
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7huridaji, 
May  ad. 

Where  defen- 
dant being 
indebted  to 
plain tifTs  for 
(roods  sold,  and 
C.  being  ia- 
debted  to  de- 
fendant, plain- 
tiffs, with 
consent  of  de- 
fendant, drew 
a  bill  oo  C. 
payable  at  % 
months,  which 
C  accepted,  but 
afterwards  dis- 
honoured : 
Held  that  de- 
fendant was 
not  entitled  to 
notice  of  the 
dishonor,  his 
name  not 
being  on  the 
bill,  and  that 
the  bill  was 
not  to  be  es- 
teemed A  com- 
plete payment 
of  the  debt 
under  Aat.  3  Sc 
4  Ann,  c.  9.  J.  7* 


SwiNYARD  and  Others  against  Bowes. 

A  SSUMPSIT  for  goods  sold  and  delivered.  Plea 
non  assumpsit.  At  the  trial  before  Bayley  J.  at 
the  last  Kent  assizes,  the  case  was  this:  the  defendant 
being  indebted  to  the  plaintifis  for  materiab  famished^ 
for  the  building  of  a  mill,  and  one  Chesner  being  in- 
debted to  the  defendant  for  the  building  of  the  said 
mfllf  Chesner  with  the  consent  of  the  defendant  allowed 
the  plaintifi  to  draw  on  him  by  a  bill  for  i26L  pay- 
able at  a  months  to  the  order  of  the  plaintifis,  whi^h 
bill  Chesner  accepted.  When  the  bill  became  due, 
which  was  on  the  4th  February  1815,  it  was  presented 
for  payment  and  dishonoured;  but  not  protested  or 
noted,  nor  was  any  notice  of  the  dishonour  given  to 
the  defendant  until  after  the  nth  February^  on  which 
day  Chesner  became  bankrupt.  The  defendant's  name 
was  not  on  the  bill,  and  it  was  proved  that  Chesner  was 
not  in  a  condition  between  the  4th  and  i  ith  February 
to  pay  the  bill.  It  was  objected  to  the  plaintifis*  right 
to  recover,  that  as  they  had  failed  to  give  notice  to  the 
defendant  of  the  dishonour  of  the  bill,  they  had  by 
their  laches  made  the  bill  their  own,  and  the  same  was 
to  be  esteemed  a  complete  payment  of  the  debt,  und^r 
the  3  &  4  Ann.  c.  9.  s.  7.  But  the  learned  Judge  over- 
ruled the  objection ;  for  that  notice  was  only  required 
by  the  custom  of  merchants  to  be  given  to  such  as  was 
a  party  to  tlie  bill,  which  the  defendant  was  not;  nor 
did  it  appear  that  he  had  suffered  any  damage  bj^ 

reason 
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reason  of  the  waat  of  notice.     A  verdict  was  found  for         1816, 
the  plaint]£&.  — — 

SWINTARD 

and  Others 

Toddy  now  renewed  the  objection  upon  a  motion  to  bow"  s. 
set  aside  the  verdict,  and  contended  that  the  object  of 
the  above  cited  clause  of  the  statute  was  to  compel  all 
persons  who  received  a  bill  in  satisfaction  of  a  former 
debt  to  take  the  due  coarse  to  obtain  payment,  and  to 
give  notice  of  non-payment  to  the  person  from  whom 
they  received  it,  under  the  penalty  of  the  same  being 
considered  complete  payment.  That  the  statute  was 
for  this  purpose  in  aid  of  the  hiw^merchant,  whidi 
already  provided  notice  to  such  as  were  parties  to  the 
hiH.    And  he  referred  to  Biihop  v.  Bme.  {a) 

Lord  Ellekborough  C.  J.  The  defendant  was  not 
entitled  to  notice,  because  he  was  not  a  party  to  the 
bill.  The  statute  does  not  require  notice  to  be  given 
to  strangers;  and  as  to  its  operating  to  make  the  bill 
complete  payment,  I  cannot  consider  that  the  bill  was 
accepted  in  satisfaction  of  the  debt ;  it  was  perfectly  col- 
lateral ;  if  it  had  been  paid,  well ;  not  being  so,  the  debt 
remains. 

Bayley  J,  There  was  positive  evidence  by  Chesner 
that  he  never  could  have  paid  the  bill,  and  therefore 
the  defendant  could  not  have  suffered  for  want  of 
notice. 

Pet'  Curiam,  Rule  refused. 
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Chamier  and  Plestow  against  Clingo  and 

Tburtdayt 

Ma^f  »a.  WiLLETT. 

A  jodirmeot  in  ^RESPASSy  quore  cUttis.  freg.  situate  in  Hockwold 
thc^«ral"J^  ctm   WUtony  Knighfs  Fen^  Bedmorej  and  Hilgcn/j 

^SITmVioIms  "*  VorfoUc.    Plea,  general  issae.      Secondly,  Ubervm 

cTukncetoiop-  /^n^jR^fi/fim  of  the  defendant  lf?iZe//.   Issue  thereon.  At 

port  trcH»M 

quart  cUmu  the  trial  before  Wood  B.  at  the  last  'Norfolk  assizes,  the 

byUicm  plaintifi  produced  an  office-copy  of  a  judgment  in 

j'^'"^'^'  ejectment  agamst  the  defendants  and  others  for  lands 

situate  as  above  upon  the  several  demises  of  the 
plaintifi,  and  proved  possession  to  have  been  ddivered 
to  their  agent  by  the  sheriff's  officer,  under  a  writ  of 
possession  and  warrant.  There  was  a  verdict  for  the 
plaintiflfs. 

And  now  Blosset  Seijt  moved  to  set  aside  the 
verdict  upon  an  objection,  which  was  made  and  over- 
ruled at  the  trial,  viz.  that  there  being  no  joint  demise 
by  the  plaintifis  in  the  declaration  in  gectment,  but 
only  a  several  demise  by  each,  in  separate  counts,  there 
was  nothing  to  shew  th^m  intitled  to  maintain  trespass 
jointly. 

But  the  Court  said  that  the  judgment  in  gectment 
upon  the  several  demises  of  the  two  plaintiffs  was  per- 
fectly consistent  with  their  being  tenants  in  common, 
in  respect  of  which  they  might  maintain  trespass  jointly. 

To  which  Blosset  answered  that  then  the  plaintifis 
ought  to  hav^  shewn  that  they  were  tenants  in  common ; 
for  the  second  count  in  the  ejectment  being  for  other 

lands, 
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ltod%  prmajacie  imports  that  thqr  reooveried  sqpftrfttis        1^16. 
lands  upon  separate  coimts. 


Chamiir 

agiumst 
WlLLlTt* 


But  HoLROTO  J,  said  that  without  doubt  though 
the  second  count  has  the  word  oMer,  yet  the  phuntifi 
Ba  tenants  in  common  might  each  have  recovered  his 
m<Mety  of  the  same  lands  upon  the  separate  counts. 
And  per  Curiam^  The  judgment  in  gectment  aflSrmed 
some  title  to  the  lands  in  both  plaint^  which  migf 
well  consist  with  a  tenancy  in  common*  So  the  rute 
was  refused. 


HiGHMORE  against  Primrose.  Thtrsiay 

A  SSUMPSIT  on  a  bill  of  exchange-    The  plaintifiF  a  bilt  oMri. 

declares  that  ont  J.  S.  made  his  bill  of  exchange^  b/j-^s.  tohu 
&c  and  directed  it  to  the  defendant,  whereby  he  re-  rtTcivSm^wt 
quired  the  defendant  two  months  after  date  to  pay  to  ^*' ^e  d^wet 
the  order  of  the  said  J.  S.  ao/.  i  m.,  value  received  by  the  w<l  '^}\  >»«  ■^- 
said  J.  &,  which  bill  the  defendant  afterwards  accepted,  decUrmtion  to 
&G.,  and  J.  S.  indorsed  to  the  plainti£F,  &c«,  in  consider-  received  by 
ation  of  which  the  defendant  promised  to  pay,  &c.    And  ]\  js"  Tariance. 
there  were  counts  for  money  lent,  money  paid,  money  f/||^^^jil. 
had  and  received,  and  upon  an  account  stated.     Plea  mentofone 

.      ^  ^  item  of  debt 

non  assumpsit  onlf  if  good  to 

At  the  trial  before  Lord  Ellenborough  C.  J.  the  bill  *^^%n  ac-  " 


was  proved  and  appeared  to  be  drawn  by  J.  &  in  this 
form,  **  Two  months  after  date  pay  to  my  order 
29^  125.  value  received."  It  was  also  proved  that  the 
defendant  upon  being  applied  to  for  payment  of  the 
bill  admitted  it  to  be  his,  but  alleged  his  inability  to 
Vol.  V.  F  pay 


count  Uatcd. 


Digitized  by  VjOOQ IC 


PaiMKOSC* 


66  CASES  IN  EASTER  TERM 

1816.  pay  at  that  time.  It  was  objected  that  the  pl^ntiff 
""■""  could  not  recover  on  the  first  count  by  reason  of  a 
against  Variance,  the  count  describuig  the  bill  as  drawn  for 
value  received  by  the  drawer,  the  words  ^<  ^dhu^  re- 
ceived/' in  the  bill  itself  importing  value  received  by 
the  drawee;  secondly,  that  the  defendant's  admission 
being  confined  to  one  item,  viz.  the  bill,  the  evidence 
was  not  snflBcient  to  sustain  the  count  upon  an  account 
stated.  And  these  points  being  reserved^  a  verdict  was 
given  for  the  plainti£  A  rule  nisi  fi^r  a  nonsuit  having 
been  obtained  in  the  last  term, 

Bcfmen  who  now  shewed  cause,  relied  upon  Qrant  v. 
Da  Costa  (a)  in  answer  to  the  first  objection ;  and  on 
Krumles  v.  Michel  (fi)  in  answer  to  the  last 

Tapping  contra  referred  to  a  N.  P.  case,  the  name  of 
which  he  was  unable  to  give,  lately  before  Lord  EUen^ 
borough  C.  J.,  in  which  his  Lordship  (he  said)  had  sa> 
fused  to  permit  the  plaintiff  to  go  into  evidence  on  the 
count  upon  an  account  stated,  because  the  evidence 
only  applied  to  one  item.  And  upon  the  first  point, 
after  premising  that  this  being  a  written  instrument  it 
ought  to  be  set  out  according  to  its  true  substance  and 
meaning,  he  denied  that  there  was  any  analogy  between 
the  present  case  and  the  case  relied  on  con/ra.  For  in  that 
case  the  bill  was  drawn  to  the  order  of  a  third  person ; 
wherefore  the  words  **  value  received"  might  well  be 
referred  16  value  received  of  that  person  by  the  drawer ; 
but  here  the  bill  being  drawn  to  thedrawer^s  own  order 

(a)  AttU,  voL  iii.  351.  (h)  13  JSaftf  349- 

the 
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the  amk^9  if  any  exist,  would  be  that  it  is  for  value        1R1& 
received  by  J.  S.  of  J.  &,  which  is  absurd. 


I-ord  Elubnborougu  C.  J.  I  think  the  argamealt  of 
Mr.  Tofping  is  strong  in  fiivoar  of  the  defendant  upon 
the  first  point  Certainly  when  a  man  calls  npon  an- 
other by  a  bill  of  exchange  to  pay  to  his  own  order,  not 
naming  any  payee,  a  sum  of  money  for  value  received, 
he  cannot  be  supposed  to  mean  value  received  of  some 
person  in  blank,  who  sh^ll  be  hereafter  ascertained  as 
Indorsee;  the  &ir  import  of  the  language  is  that  in 
calling  upon  the  drawee  to  pay  to  his  order,  he  intends 
to  put  the  drawee  in  mind  of  the  du^  which  he  owes 
firom  having  received  value  for  it.  The  argument  there- 
fore seems  to  me  to  be  with  the  defendant  upon  the 
question  of  variance.  But  upon  the  other  point  I  think 
Kiumles  v.  Michel  is  an  authority  to  shew  that  though  in 
form  a  count  upon  an  account  stated  is  *^  of  and  con- 
cerning divers  sums  of  money,"  yet  proof  of  one  item 
is  good  to  maintain  such  a  count ;  divers  may  be  sup- 
ported by  evidence  of  one.  The  practice  I  believe  has 
been  so,  and  if  there  is  any  variation  from  it,  it  has 
arisen  from  not  attending  to  the  form  of  the  count. 
The  count  does  not  import  a  mutuality  of  account,  and 
there  seems  to  be  no  reason  why  an  account  should  not 
be  stated  consisting  of  one  item  only  as  well  as  a  plu- 
rality. 

Bayley  J.  I  agree  that  the  bill  is  misdescribed  in  the 
declaration ;  but  upon  the  account  stated  the  plaintiff  is 
entitled  to  recover.  I  consider  Knawles  v.  Michel  to  have 
established  this  point.  In  that  case  the  evidence  went 
onfy  to  the  admission  of  a  single  debt,  yet  the  Court 
F  2  held 


agaimt 
Ptimose. 
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HlOHMOKC 


hdd  it  sufficient.  In  the  case  alladed  to  by  Mr.  Jbp^ 
ping  I  should  think  there  must  have  been  some  defect 
in  proof  as  to  the  acknowledgment  of  the  debt.  I  re- 
taember  a  case  before  Mr.  Justice  BuUer  where  the  only 
proof  was  the  aduio wledgment  of  a  particular  debt,  and 
I  recollect  his  saying  *<  ^at  will  do  well  enough  upon 
an  account  'stated.** 


HoLROYD  J.  I  am  of  the  satoe  opinion.  It  has  beeii 
iield  that  upon  a  count  for  goods  sold  and  delivered 
the  plaintiiF  may  prove  the  sale  of  one  article^  and  that 
will  be  well  enough.  The  same  rule  implies  to  thi§ 
'cotmt,  which  is  "  of  and  concerning  divers  sums,'*  as  t<> 
the  count  for  goods  sold.  If  the  count  be  good,  it  is 
enough  if  the  plaintiff  prdve  any  part  of  it. 

Rule  discharged. 


Bray  and  Others  against  Hadwek. 

'AT  the  trial  of  this  cause  before  Graham  B.  at  the 
last  Devon  assizes,  the  action  being  by  the  plun- 
tifi&  as  indorseies  against  the  defendant  as  indorser  of  a 
bill  of  exchange^  the  question  was,  if  sufficient  notice 
of  the  dishonour  of  the  bill  had  been  given  to  the  de- 
fendant The  bill  was  payable  at  a  banker^s  in 
London^  and  became  due  on  the  14th  of  My  18149 
coitoiner.io       *"^  ^"  presented  on  that  day  about  twelve  o'dock, 

that  notice 

by  the  next  day'f  p«t,  though  it  be  not  the  nest  poit,  will  be  time  cnoiwh :  theicfbte 
where  the  indorsee  of  a  bill  payable  at  a  banker*i  iu  Lciidoa,  depoiited  it  wkh  his  bankers 
in  the  country,  who  cavsed  it  to  be  duly  presented  for  payment  on  the  14th,  when  It 
was  dishonoured,  and  notice  sent  by  the  post  to  the  counuy  bankers  on  the  xjth,  which 
reached  them  on  the  morning  of  t*»e  17th  (bdng  SmuU^U  whI  they  on  the  next  day  aeut 
notice  by  the  post  to  the  indoisee,  but  not  before  twelre  at  noon,  at  which  time  the  post 
set  out  for  the  place  where  the  indorsee  resided :  Held  that  this  notice  wis  within  time. 

and 


SafKriby, 
M«0  4th. 

A  country 
banker,  with 
whom  a  bill 
of  exchange, 
payable  in 
lMi»n^  is  de- 
posited, has  an 
entire  day  sf. 
ter  receiving 
notice  of  its 
dishonour  to 
transmit  the 
same  to  his 
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and  dishonoared.    The  bill  was  returned  with  notice       1816^ 
of  its  dishononr  by  the  post  on  the  15th  to  Glyn  and 
Co.  bankers  at  Launcesionf  with  whom  the  plaintiffii        sgaiMst 
had  deposited  the  hill  as  their  bankers.    The  letter 
reached  l4aunceston  on  Sundcy  morning  the  1 7th.  And 
on  Mmday  the  18th  Glyn  and  Co.  sent  tioti<;e  by  the 
post  to  the  plaintiffs  at  Tavistock^  where  thqr  resided^ 
and  the  plainti£&  afterwards  fo^i^arded  notice  to  an- 
other indorser  who  gave  notice  to  the  defendant    The 
post  firom  London  to  Laynceston^  arrives  at  Lfmncjesion, 
at  eight  o'clodc  in  the  morning,  and  letters  are  de» 
livered  in  about  half  an  hour,  and  the  post  from  Ltmn-- 
cesUm  to  Taxnstock  leaves  Launceston  at  twelve  at  noon,L 
allowing  an  interval  of  about  four  hours.     The  letter 
which  the  bankers  at  Launceston  put  into  the  post  qu 
the  Mondmf^  to  the  plainti£|s  at  Tavistock^  was  npt  put 
in  until  after  twelve  o'clock,  after  the  departure  of 
the  post,  in  consequence  of  which  it  did  not  go  firom 
Launceston  till  the  nei^t  ppst,  nor  reach   Taoisfock, 
before  the  morning  of  the  20th  ^  whereas,  if  it  hadi 
been  sent  to  the  post  before  twelve  o'clock  on  the, 
Jdoniajf  it  would  have  reached  Tavistock  on  tlie  mom-; 
ing  of  the  19th.     And  the  question  was,  whether  the 
Launceston  bankers  should  not  have  apprized  the  plain* 
tiffi  by  the  earliest  possible  post,  that  is,  by  sending 
the  letter  to  the  post  on  Ahnday  before  twelve  o'clock^ 
or  whether  they  had  the  whole  of  Monday^  to  do  it. 
There  was  also  another  question,  whether  the  plaintiffit 
should  not  have  given  notice  immediately  to  the  de- 
fendant instead  of  giving  it  to  another  indorser,  and 
through  the  medium  of  that  indorser  to  the  defendant* 
The  learned  Judge  ruled  in  favour  of  the  plaintifis 

F  3  upon 
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181G.        upon  both  points^  and  there  was  a  verdict  for  the 
plaiiitifis. 


Brat 

tt^ainsi 


Lens  Seijt  moved  for  a  new  trial,  and  referred  to 
the  rule  laid  down  by  Lord  Alvanky  in  Hcynes  v« 
Birks  {a\  that  a  banker  is  bound  to  give  notice  to  his 
principal  the  very  day  of  the  dishonoar,  if  be  can  da 
so  by  using  ordinary  diligence.  Here,  allowing  the 
Launceston  banker  to  pass  over  Sundai/{b)  without 
giving  notice^  yet  by  using  ordinary  diligence  on  the 
Monday^  he  might  have  given  notice  by  the  po0t  of 
that  day,  instead  of  waiting  till  the  Tuesdaj/s  post. 
And  to  this  point  the  language  of  Lord  EOenborougA 
in  Darfyshire  y.  Parker  {e\  is  extremely  strong;  for 
though  his  Lordship  was  inclined  somewhat  to  relax 
the  rule,  yet,  said  he,  ">  if  there  be  reasonable  time 
between  the  coming  in  and  going  out  of  the  post  on 
the  same  day,  (as  in  that  case  thete  were  four  or  five 
hours,)  it  would  be  a  material  question  whether  the 
party  were  bound  to  communicate  by  the  next  post 
the  intelligence  he  had  received  by  the  post  on  &e 
sanoe  day.'^ 

Lord  ExxKNBQBouoB  C.  J.  It  has  been  laid  down,  I 
believe^  since  the  case  otDarlysUre  v»  Parker^  as  a  rule 
of  practice^  that  each  part^  into  whose  hands  a  disho* 
ncred  bill  may  pass,  shoiild  be  allowed  one  entire  day  for 
the  purpose  of  giving  notice  (4) ;  a  differant  rule  would 
sufcgect  every  party  to  the  inconvenience  of  giving  an 

{b)  Sec  %  Camph.  N.  P.  C,  6o».  Lindo  t.  fVinsworth. 
(c)  tEast.z- 

((^}  See  Sivtt  r,  Liffari,  9  EaUf  J47.,  and  Laniiale  r.   Trimmer^ 
25  EasU  >9X* 

6  account 
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aocount  of  all  his  other  engagemoits,  in  order  to  prowe 
diat  he  coqU  not  reasonably  be  expected  to  send 
notice  by  the  aame  day's  post  which  brought  it  This 
rule  is»  I  believe,  in  conformity  with  what  jSfarntt  states 
upon  die  sabject  of  notice,  and  it  has  been  uniformly 
acted  upon  at  Guildhall^  by  this  Court,  for  some  time. 
It  has  moreover  this  advantage,  that  it  excludes  all 
discussion  as  to  the  pitrticular  occupations  of  the  party 
on  the  day.  As  to  the  objection  diet  notice  was  not 
^ven  by-  the  holders  immediately  to  the  defendant, 
it  was  given  by  one  who  was  an  indorser,  and  not  by 
a  stranger,  which  is  enough  to  satisfy  the  allegation 
that  the  defendant  had  notice. 

Rule  refused. 


71 


IB16. 


York  and  Another  against  Blott. 


Safurdayt 
May  4tlu 


A  SSUMPSIT  on  a  promissory  note  made  by  the  One  joint- 
defendant.     Plea  nan  assumpsit.     At  the  trial  at  prom^rr 
the  last  Huntingdon  assizes,  it  appeared  upon  pro-  "e|^j*p,^J^J 
ductioQ  of  the  note  that  it  was  made  by  the  defendant  the  tignatnre 

of  the  other. 

and  T.  &;  and  the  plaintifis  called  T.  &,  an  uncertifi- 
cated bankrupt,  who  adknowledged  his  own,  and  proved 
the  defendant's  signature  to  the  note.  And  upon  o1> 
jecdkm  taken  to  the  competency  of  T.  jSL  to  give  such 
proof,  by  reason  of  the  interest  which  he  had  to  cast 
the  liability  on  the  defendant,  and  discharge  his  own 
estate^  the  objection  was  over-ruled,  and  the  plaintiflb 
had  a  verdiet  for  2SoL 

And  now  Blosset  Serjt.  having  renewed  the  obj^tion 
upon  a  motion  for  a  new  trial,  it  was  resolved,  upon 

F  4  the 
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York 
against 
Blott. 


the  authority  of  Lockharl  t«  Graham  (a)»  that  T.  SL 
might  well  be  allowed  to  be  a  witness  to  prove  the 
handwriting  of  the  defendant  to  the  note;  and  the 
reason  given  was,  that  if  the  plaintifis  recovered  against' 
the  defendant,  T.  S.  would  be  liable  to  him  for  con-* 
tribution;  or  if  they  failed  in  this  action,  they  might 
resort  to  71  &  for  the  whole,  and  then  71  &  would  be 
entitled  to  contribution  from  the  defendant;  so  that 
qudcunque  vid  T,  &  stood  indifferent*    . 

So  the  rule  was  refused* 

(n)  Sir.  35. 


Saiurdajt9 
May  4th* 


Doe,  dem.  Cookson,  against  W.  THoiir. 


PlT  the  trial  of  this  ejectment  before  Graham  B.,  at 

the  last  assises  for  the  county  of  ScudhampUmy  the 

lessor  of  the  plaintiff  claimed  the  premises  as  assignee 

of  the  estate  of  John  Thorpe  an  insolvent  debtor;  and 


Entries  in  the 
minute-booK  o/ 
the  Quarter 
Sessions  for 
Zcfidon,  that 
J.  T.  was  a 
prisoner  (on  a 

dayccruin)for  in  order  to  prove  his  titl^  the  clerk  of  the  peace  for 

debt  in  the  ,        ,      ,  .  ,       ,        ^     i       ^ 

i^/rri  prison,       London  produced  the  minute  book  of  the  Quarter 

and  wa«  dl»- 
chaiged,  and 
that  C.  was 
chosen  assignee 
of  his  estate, 
together  with 
proof  of  the  a»> 

that  7.  T.  took  read.  Stating  that  the  lessor  of  the  plaintiff  was  chosen 

€rU>rd  b/the  assignee,  and  the  assignment  from  the  derk  of  the 

UnwlTint  Art)  P^^©  ^^^  proved.     It  was  objected  that  this  evklenice 

upon  being  dis-  ^f  ^^x^  insolvent's  discharfi^  was  insufficient  without 

charged,  were  ° 

held  sufficient     proving  that  lic  was  in  custody  on  the  ist  May  i8ir^ 

to  support  the 

title  of  C. 

claiming  in  ejectment  as  assignee  of  th^  estate  of  J,  T.  under  the  said  let,  witKout 

proviog  that  J.  T»  was  a  prifoner  on  the  day  mentioned  in  the  said  act, 

the 


Sessions,  wherein  was  an  entry,  dated  tSth  Naoember 
1 8 1 1,  of  the  said  John  Thorp  being  a  prisoner  for 
debt  in  the  Fleet  prison,  and  in  the  margin  was  written 
the  word  *^  discharged."    Another  minute  was  alao 
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the  day  mentioned  in  stat.  51  6*3.  c.  125.  (tlie  in*        181& 

solvent  debtors'  act.)    For  dnce  the  logtices  at  sessions       """"^ 

Doct  dcm. 
had  not  Jorisdiction  to  discharge    insolvent  debtors     Cookson, 

generally  (a),  but  only  such  as  were  in  custody  on  the      TuoKri;. 

1st  of  May  181 1,  their  jurisdiction  to  discharge  this 

person  ought  to  have  been  shewn,  by  proving  that  he 

was  a  prisoner  on  the  day)  in  the  same  manner  as  the 

prisoner  himself  is  allowed  by  the  act  to  plead,  that 

he  was  actually  a  prisoner  on  the  said  day  (ft),  &c. 

The  learned  Judge  over-ruled  the  objection,  holding 

the  evidence .  sufficient  to  warrant  the  presumption^ 

that  the  sessions  had  jurisdiction ;  and  it  was  farther 

proved  that  J.  ITUfrp  had  taken  and  subscribed  the 

oath  pursuant  to  the  act,  upon  being  discharged,  (c) 

There  was  a  verdict  for  the  plainti£ 

Gaselee  now  moved  for  a  new  trial,  renewing  the 
olgection ;  and  he  agreed  that  if  the  evidence  had  once 
attached  upon  the  sessions  jurisdiction  over  the  debtor^ 
the  presumption  would  have  been  well  warranted,  that 
they  acted  rightly  in  discharging  him ;  but  here,  as  he 
contended,  lay  the  distinction,  because  nothing  can  be 
presumed  in  favour  of  a  court  which  has  not  jurisdic- 
tion; and  unless  this  debtor  was  a  prisoner  on  the  day 
mentioned  in  the  act,  the  justices  in  sessions  had  no 
jurisdiction.  Wherefore  proof  of  that  fact  was  indis- 
pensable. And  as  to  its  being  proved  that  the  in- 
solvent had  taken  the  oath,  this  might  be  good  evidence 
as  against  him  to  shew  that  he  was  properly  discharged, 
but  cannot  affect  the  defendant. 

(a)  Srvwn  ▼.  ComfiOHt  8  T.  i?.  4«4*  (P)  ^«  3^  (0  ^*  ^^ 

Lord 
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1816.  Lord  Ellenbobough  C.  J.  I  am  very  much  bielined 

'    '     to  think,  that  as  to  all  which  was  done  at  the  sessions. 

Doe,  dcm.  ,  .         .*  r»%i  . 

CooKsoN,  we  ought  to  presume  tmma  rtte  acta.  The  assignee 
tITor^p.  claims  under  a  person  who  was  discharged  at  the 
sessions ;  we  find  by  authentic  entries  that  he  was  so 
discharged,  and  that  he  acquiesced  in  such  discharge 
by  taking  the  oath.  As  far  as  his  rights  are  con«- 
cemed,  this  was  evidence  to  shew  a  transfer  of  them. 

Bayley  J.  The  title  was  in  J.  Thorpe  but  in  order 
to  shew  it  out  of  him,  and  vested  in  the  assignee,  it  was 
proved  that  it  was  assigned  to  the  assignee  under  the 
insolvent  act,  and  that  J.  Thorp,  by  his  own  act, 
availed  himself  of  the  discharge.  In  the  case  alluded 
to,  it  appeared  that  the  sessions  had  no  jurisdicliiHi. 

Abbott  J.  It  seems  to  me  that  the  evidence  was 
sufficient  to  cast  upon  the  assignee  the  title  which  was 
before  in  the  insolvent. 

HoLROVD  J.  This  appears  to  be  a  good  transfer  of 
the  title  from  the  insolvent  to  the  iwsignee. 

Role  refused. 
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DowTHWAiTE  against  Tibbut.  MoaJof, 

May  6th. 

TN  assumpsit  for  seaman's  wageS)  to  which  the  sta-  whereupon 

tute  of  limitations  was  pleaded^  the  question  at  the  of  paym^t1)f 

trial  before  Lord  EUenbarough  C.  J.  at  the  bst  Middle^  "^c^^l^J^f^g 

Six  sittings  was»  whether  the  evidence  was  sufficient  bar'^**tJ^j"!* 

to  take  the  case  out  of  the  statute.     The  plaintiff  fendant  an- 
swered, "that 
served  as  mate  on  a  voyage  to  and  frcrni  Russia  in  he  would  not 

1800,  and  the  demand  was  for  wages  for  that  service^  wereoonepaid, 

which  took  pkce  during  the  Bussian  embargo.    The  ;;,"elato  p.^' 

witness  who  proved  the  making  a  demand  of  payment  "hi^^^al^JIff^'" 

on  the  defendant,  proved  also  that  the  defendant  an*  efficient  to 

'  take  the  ciie 

swered  to  such  demand,  **  I  will  not  pay  1  there  are  out  of  the  sta- 
none  paid^  and  I  do  not  mean  to  pay  unless  obliged,  ations. 
yoa  may  go  and  try."     There  was  a  verdict  for  the 
plaintiff. 

£iar  moved  to  enter  a  verdict  for  the  defendant, 
because  the  evidence  did  not  shew  any  acknowledg- 
ment by  htm  that  the  debt  existed,  but  only  that 
similar  demands  had  not  been  paid ;  and  there  was  not 
any  authority  for  depriving  a  party  of  his  plea  under 
the  statute  where  there  bad  not  been  some  recc^^tion 
on  his  part  of  the  debt. 

Lord  Ellenborougr  C.  J.  Lapse  of  time  furnishes 
a  statutable  presumption  that  payment  has  been  made; 
but  tibis  may  be  rebutted  by  the  party's  acknowledgment 
Aat  he  has  not  paid;  and  here,  as  it  seems  to  me^ 
the  defendant  does  not  deny  the  debt,  but  allegiss  as 
the  reason  for  its  being  unpaid,  that  no  demand  of  die 

like 


Digitized  by  LjOOQ IC 


7€ 


CASES  IN  EASTER  TERM 


1816. 


DOWTHWAITB 
TlIBPTT. 


like  sort  bad  been  paid.  If  the  decision  of  this  Court 
in  Beale  v.  Thompson  (a)  was  right,  there  clearly  was  a 
good  demand  against  him. 

Baylet  J.  There  is  an  admission  by  the  defendant 
that  the  debt  existed,  if  by  law  it  might  exist.  The 
statute  of  limitations  proceeds  upon  the  supposition 
that  the  debtor  has  paid,  but  after  a  lapse  of  time  may 
have  lost  his  voucher;  and  therefore,  where  he  acknow- 
ledges that  the  debt  has  not  been  paid,  it  takes  the 
case  out  of  the  statute. 

Abbott  J.    Here  is  proof  that  the  service   had 
been  performed  by  the  plaintiff,  and  the  defendant  ac- 
knowledged that  it  had  not  been  paid  for;  which  has 
been  held  sufficient  to  take  the  case  out  of  the  statute. 
Per  Curiam^  Rule  refused. 

(4)  J^EaiUSA^ 


Monday^ 
May  6th. 


A  writ  of  sa- 
pcncdeaf,  re- 
citing that  a 
commitfion  of 
bankniptqr  is- 
sued on  a  day 
ccrtato,  ii  evi- 
dence to  ihew 
that  iuch  a 
com  mission 
issued  on  that 
day. 


Gervis  and  Others,  Assignees  of  Abraham,  a 
Bankrupt,  against  The  Company  of  Pro- 
prietors of  the  Grand  Western  Canal. 

T\EBT  for  money  had  and  received.    General  issue. 
At  the  trial  before  Graham  B.  at  the  last  assises 
for  Deoonshire  the  case  was  thus : 

Abraham  bang  indebted  to  the  defendants  in  a  large 

suQi  of  money^  for  calls  on  several  shares  which  he  b^ld^ 

the  defendants  brought  an  action  against  hinii  and 

having  recovered  took  out  execution,  which  was  levied 

7  ^^^ 
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on  the  i8th  of  December  1812.  The  commiMion  of  IBIO. 
bankruptcy  under  which  the  plaintifis  were  chosen  assig-  T^TTs 
nees  was  founded  on  an  act  of  bankruptcy  in  October        axainu 

The  Gkand 

1812,  but  did  not  issue  until  the  14th  of  jfyrtl  i8i3»  Wcstbrn  Ci^ 
so  that  the  ddendants'  execution  would  have  been  pro-  "*  ompiof. 
tected  by  the  49  Oeo.  3.  c.  121.  s.  2.  The  phiinti&s, 
however,  in  order  to  bring  the  case  within  the  proviso 
in  that  clause,  produced  in  evidence  a  writ  of  super- 
sedeas under  the  great  seal;  which  recited  that  H 
commission,  bearing  date  the  24th  of  Naoember  1812, 
had  issued  against  Abraham ; .  and  this,  it  was  con- 
tended, was  evidence  not  only  of  the  issuing  of  the 
commission,  but  of  the  time  of  its  issuing;  and  so  by 
the  proviso  in  the  clause  above  referred  to»  this  was  to 
be  deemed  notice  of  a  prior  act  of  bankruptcy.  Oil 
the  other  side  it  was  insisted,  that  as  between  th^EJ 
parties  to  this  record  the  writ  of  supersedeas  was  not 
sufficient  to  prove  the  &ct  that  a  prior  commission 
was  issued ;  and  at  all  events  was  insufficient  to  prove 
the  time  when  that  commission  issued;  of  which 
the  commission  itself  was  the  best  and  only  evidence. 
The  learned  Judge  ruled,  that  the  evidence  was  ad- 
misaible  for  both  purposes,  but  gave  leave  to  the 
defendants  to  move;  and  there  was  a  verdict  for  the 
plaintiffi. 

Casberd  now  moved  to  enter  a  nonsuit,  upon  the 
objection  made  at  the  trial ;  and  he  urged,  that  here 
the  defendants  being  strangers  to  the  writ,  it  was  only 
evidence  as  against  them  that  a  supersedeas  had  issued, 
but  the  plaintiffi  ought  to  have  given  in  evidence  the 
commissson ;  though  it  would  have  been  otherwise  if 
the  defendants  had  been  privy  to  that  commission. 

And 
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1816.        And  he  cited  Lake  ▼.  BiUerz{a\  Martyn  v.  Podger{b)f 
-""^       and  Watkins  v.  Mauni.  Ic) 

against 

Wbs^^ern 'ca^      Lord  Ellenbo&ough  C.  J.    A  commission  of  bank- 
nalComptnf.    ruptcy  is  not  like  ^fenfada^  but  is  considered  in 
law  as  a  proceeding  to  which  all  the  world  are  parties. 

BiiYLEY  J.  I  think  this  was  pnm&  facie  evidence 
at  least.  If  the  defendants  bad  searched  and  found 
that  there  was  not  any  such  commission,  that  would 
have  afforded  ground  for  applying  to  the  Court  upon 
affidavit. 

Abbott  X  A  recital  of  an  ancient  charter  in  a 
modem  charter  is  evidence.  The  writ  of  siqoersedeas 
having  no  other  object  but  to  supersede  the  com* 
mission,  I  think  it  was  evidence  to  shew  that  a  com- 
mission issued. 

HoLROYD  J.  The  commission  exercises  jurisdiction 
over  the  thing  itself:  it  is  like  proceedings  in  rem  m 
the  Exchequer. 

Rttkr^iiied. 


(a)  I  Ld,  Rtym,  733.  (*)  5  Arr,  4631. 

(0  3  Ctmfh.  N.  P.  C,  308. 
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Case  against  Davidson  and  Others.  rm%, 

^  Ma,  7th. 

A  SSUMPSIT  for  money  had  and  received,  and  the  An  abandon- 

money  counts.    Plea  general  issue.    On  the  tnal  underwriter  on 

before  Lord  EOeiiboroagh  Q.  J.  at  GuildkaU  in  TVini^  Ihl'^fldghl*" 

tern  i8|j,  there  was  a  verdict  for  the  plaintiff  for  ^J*^3"*"|J^ 

71A  izs.  lod.   dasiages,  subject  to  the  opinion  of  the  <ienttothe 

Court  upon  the  following  case :  fore  where  ship 

Messrs  Brother$ton  and  Begg  were  owners  of  the  ves-  werc?nfured 

sd  called  the  Fanry^  which  was  a  general  sedcing  ship,  ^'^t/^of"!^^/^^. 

and  sailed  on  a  voyaire  from  Rio  da  Janeiro  to  Liverpool  ^"^^f  »nd 

^^  *  the  ship  being 

with  a  cargo  of  goods  on  freight,  the  property  of  differ-  a  general  ship, 

^1  1     -.-  «        •**■  Ti  was  captored, 

ent  persons.     On  the  ^^m  January  18 14  Messrs.  Bro^  and  ship  and 

ihentm  and  Begg  insured  the  vessel  on  the  said  voyage,  abandon^d^to 

valued  at  7000Z.;  and  on  the  a2d  April  following  they  ^^,d^'^^,^^;];^^ 

insured  the  freight  of  the  said  voyage  by  other  policies  ^^o  paid  each 

and  with  other  underwriters,  and  valued  the  same  at  and  the  »hjp 

.,'^oot     The  vessel  with  the  cargo  was  captured  in  the  turef/^"/^ 

course  of  the  voyage  by  an  American  privateer,   and  y^^gt  and 

thereupon  Messrs.  Brotherston  and  Begg  gave  notice  of  "hiSfww^**^  * 

abandonment  at  the  same  time  to  the  respective  under-  ceived  by  the 

defendant  for 

writers  on  ship  and  freight,  who  severally  accepted  the  the  use  of 

same.    Afterwards  the  vessel  was  recaptured  by  one  of  were  legally 

his  Majest/s  ships  of  war,  was  brought  to  London^  and  ^.'  H^id,  thTt 

was  by  decree  pf  the  High  Court  of  Admu^lty  restored  [^r  ^n  thip  was 

to  the  owners  with  the  cargo,  on  payment  of  salvage  entitled  to 

*^  •    "^  ^  recover. 

and  expences.  The  vessel  arrived  at  Ldverpool  and  de- 
livered her  cargo  and  earned  the  freight  It  was  agreed 
between  the  ship-owners  and  the  underwriters  on  ship, 
(but  not  by  the  underwriters  on  freight,)  that  the  de- 
fendants should  sell  the  ship  and  receive  the  proceeds 

there- 


Digitized  by  LjOOQ  IC 


David  so  N< 


80  CASES  IN  EASTER  TERM 

1816.        thereof  and  should  also  receive  the  freight  of  the  cargo 
'        for  the  use  and  benefit  of  all  persons  respectively  w6o 

agahut  should  legally  be  entitled  to  it  The  underwriters  on 
ship  and  freight  severally  paid  or  satisfied  the  ship- 
owners for  a  total  loss.  The  underwriters  on  ship  paid 
the  loss  on  ship  before  the  underwriters  on  freight  paid 
the  loss  on  fireight  The  defendants  received  and  paid 
to  the  undetwriters  on  ship  the  amount  produced  by 
the  sale  of  the  ship^  which  was  about  332.  per  cent,  on 
their  subscriptions.  The  defendants  also  received  the 
freight,  which  they  held  under  the  terms  of  the  agree- 
menty  and  which  is  35/.  165.  ^d.  per  cent,  dear  on  the 
sum  insuried  on  the  ship.  The  underwriters  on  ship 
and  also  the  underwriters  on  fireight  severally  claimed 
ftom  the  defendants  the  fireight  thus  received.  The 
plaintiff  is  an  underwriter  on  ship  to  the  amount  of 
200L9  and  claims  to  recover  a  proportion  of  the  money 
received  by  the  defendants  for  fireight  The  question 
for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is 
entitled  to  recover.  If  he  is  entitled,  the  verdict  to 
stand,  otherwise  a  nonsuit  to  be  entered. 

This  case  was  argued  partly  in  last  term,  and  partly 
on  this  day,  by  Richardson  for  the  plaintiff,  and  LUtle- 
dale  for  the  defendants.  For  the  plaintiff  two  points 
were  made,  first,  that  the  abandonment  of  ship  con- 
veyed to  the  uhderArriter  on  ship  the  ship's  fiiture 
earnings ;  secondly,  that  the  underwriter's  title  to  the 
.  earnings  was  not  affected  by  an  abandonment  to  the 
underwriter  on  fireight  In  support  of  these  proposi- 
tions were  cited  the  cases  of  Tkonqfsan  v.  B0wcrqfi{a)f 

Leatham 
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Leaiham  v.  Terry  (a),  McCarthy  v.  Abel  (A),  Sharpe  v.  1816- 
Gladstones,  (c)  And  Chinnery  v.  Blackbume  (rf),  Spltdt  — - 
V.  Bowles  (^),  Morrison  v.  Parsons  (jT),  were  referred  to  ^jftnuj/  . 
arguendo^  as  shewing,  that  bj  an  assignment  of  the  ship, 
the  freight  passes  to  the  assignee,  and  payment  of  it  to 
him  wfll  be  good ;  though  if  the  ship  be  chartered  the 
assignee  cannot,  by  reason  of  a  technical  rule  of  law, 
maintain  an  action  for  the  freight  in  his  own  name.  ' 
For  the  defendants  it  was  ui^ged,  that  as  by  the  law 
of  England  freight  might  be  made  a  distinct  subject  of 
insurance  from  ship,  the  law  woul4  so  mould  these  con- 
tracts, where  they  concurred,  as  to  preserve  the  rights  of 
the  respective  parties  distinct ;  and  apply  to  each  what 
properly  belonged  to  it.  Wherefore  an  underwriter  on 
^ip  who  insures  but  the  hull,  materials,  body,  tackle, 
and  apparel  of  tlie  ship,  shall  not,  by  an  abandonment, 
beentided  to  the  earnings;  for  this  would  be  to  con- 
found the  two  species  of  abandonment,  and  would  render 
an  abandonment  of  freight  of  no  avail.  It  is  true  in- 
deed, that  the  beneficial  interest  in  the  freight  passes  by 
assignment  of  the  ship ;  the  reason  of  which  is,  because 
upon  the  purchase  and  sale  of  a  ship,  both  {parties  in- 
tend, that  not  only  the  body  of  the  ship,  but  all  its  inci- 
dents should  pass,  and  agree  upon  a  price  accordingly; 
whereas  a  contrary  intention  seems  necessarily  to  arisen 
wh<re  there  is  a  separate  abandonment  of  ship  and 
iragfat  Abandonment,  therefore,  differs  from  a  trans^ 
fer  of  the  ship  upon  a  sale,  and  extends  no  farther  than 
to  the  thing  insured. 


W  3S0S.&  Pull.  479-  W  5  ^«'.  388.         (0  7  ^«^U  a4- 

(</)  I  H.  BL  1x7.  w  mu         {e)  xo£«/,a79-        (/)  «  ^'«'»'-  407- 

V0L.V.  G  Lord 
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1|15.  Lord  Ellenbobough  C.  J.    Although  this  question 

'"'"  now  comes  distinctly  in  judgment  before  us  for  the  first « 

agaiHst  time,  yet  it  has,  I  own,  been  long  considered,  in  my 
mind,  as  settled,  that  freight  follows,  as  an  incident,  the 
property  iji  the  ship ;  and  therefore,  as  between  the  re- 
spective underwriters  on  ship  and  freight,  an  abandon- 
ment of  the  ship  carries  the  freight  ajong  with  it.  This 
subject  was  much  under  discussion  at  the  time  pf  the 
Russian  embargo,  when  the  rights  of  the  respective 
«ets.of  underwriters  were  considered.  I  believe  it  W9& 
at  that  time  said>  that  an  abandonment  to  the  under- 
wrfters  of  ship,  like  the  traditio  reiy  divested  the 
owper  of  all  his  rights  in  favour  of  the  party  to  whom 
he  abandoned.  The  underwriter,  indeed,  does  not  be- 
cgme  privy,  jsy  virtue  of  such  abandonment,  to  any  ex- 
isting charter-party,  nor  perhaps  to  any  contract  of 
a^reightment  before  made  with  the  owner ;  but  I  think 
that  by  the  abandonment,  he  acquires  possession  of  the 
thing,  from  the  use  of  which  freight  is  to  |}e  earned. 
It  is  true,  that  the  ship  owner  may  have  entered  into 
contracts  for  the  insurance  of  freight,  and  that  by  aban- 
donment of  ship,  the  underwriters  on  freight  will  ^ 
deprived  of  some  rights  to  which  they  would  perhaps 
otherwise  be  entitled ;  but  this  wiU  necessarily  happen^ 
if  the  underwriter  on  shi'p  is  entitled  to  look^  wit]|)oqt 
reference  to  the  contracts  of  other  persons,  to  his  own 
contract,  and  to  those  consequences  which  result  to  bins 
from  abandonment. .  An  abandonment  to  the  under- 
writer on  ship,  transfers  to  him  not  merely  tlje  hull,  but 
the  use  of  the  ship,  and  the  advantages  resulting  from 
the  completion  of  the  voyage.  If,  upon  the  completion 
of  the  voyage,  the  abandonee  may  withhold  the  goods 
until  the  freight  is  paid,  he  must  have  acquired  an  in- 
defeasible 
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defeasible  title  U>  it.    I  consider  his  title  as  derived  dtit        IS  16. 

of  *e  use  of  the  ship.     It  is  true,  that  by  the  usag6  of       — 

this  eountry,  the  ship  owner  may  insure  his  firelght^  but         a^nhst 

-  .  ,     t      .  1  *         «  Davidson-* 

that  is  not  to  interfere  with  the  insurance  on  ship ;  the 

tmderwriter  on  ship  is  to  have  his  rights  tothre^  which 
tre  not  to  be  affected  by  other  contracts  that  the  ship 
owner  may  think  proper  to  engage  in;  and,  after  aban- 
donment, the  underwriter  on  ship  is  the  person  to  be 
considered  in  possession.  In  the  piresent  case,  the 
Toyage  has  been  completed,  freight  has  been  eatned^ 
and  has  beeti  received  by  the  defendants,  for  the  usS 
of  such  persons  as  are  entitled;  and  the  question  is, 
who  those  persons  are;  to  which  I  answer,  the  person 
whose  Alp  earned  the  freight,  and  that  is  the  aban- 
doned. This  subject  has  been,  on  sevetrd  occasions,  in 
the  mind  of  the  Court,  but  more  pai-ticularly  in  Sharpe 
V.  QiAisttmeSf  and  Morrison  v.  Parsons  ;  and  what  was 
said  In  die  lattet  case  by  Lawrence  J.,  namely,  that  the 
right  to  freight  subsequently  accruing,  must  belong  to 
the  assignee  of  ihe  ship,  as  incident  theretb,  was  not 
new  dbetrine  at  that  time,  but  had  been  intimated  before 
by  Hiat  learned  judge,  as  his  opinion ;  indeed,  there 
seeds  to  hiv^  been  a  c<Micurrence  of  opinion  in  West-^ 
ndnsser  HaU  upoii  that  point  The  underwriter  on 
frei^t,  will  certainly,  by  this  doctrine,  lode  the  specific 
thing  abandoned  to  him,  except  where  the  assured  is 
entitled  to  the  freight ;  but  abandonment  of  the  freight 
cannot  bi'eak  in  upon  the  rights  of  those  who  are  en- 
tMrf  to  the  ship.  Ahd  I  own  it  seems  to  me,  that  it 
cannot  make  a  differemie,  whether  the  underwriter  on 
*^>  has  6r  has  not  notice  of  the  ui^rance  on  freight; 
for  I  test  on  this  simple  ground,  that  the  abiEmdonee  of 
Aift  hasdl  tihe  rights  of  the  dsfip  otmer  cast  upon  him, 
G  2  by 
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1816.        by  operation  of  that  emphatic  word  in  the  law-mer-  ' 
xhapt,  **  abandonment ;"  and  being  so  entitled,  has  a 

against  right,  if  he  uses  the  ship  for  completing  her  voyage,  to 
her  eammgs,  as  against  nil  the  world.  Who  are  the 
persons  liable  to  pay  the  wages,  I  do  not  think  is  a 
question  here;  very  likely  the  sailors  might  libel  tlie 
ship,  and  the  abandonee  might  be  liable, 

Bayixy  J.  I  think  this  is  a  question  of  considerable 
difficulty,  and  it  has  made  a  different  impression  on  my 
mind  from  that  of  my  Lord,  and  I  believe  the  rest  of 
the  Court.  We  have  considered  the  subject  a  great 
deal  before  wc  arrived  at  this  stage  of  the  case,  ,and 
seeing  that  we  are  not  likely  to  come  to  an  unanimous 
agreement  upon  it,  it  is  better  that  we,  should  declare 
our  opinions  without  farther  delay.  This  is  an  action 
by  the  underwriter  on  ship,  against  a  person  who  has 
received  and  holds  the  freight  for  the  use  of  the  party 
entitled  to  it  At  one  period  of  the  adventure,  there 
was  a  capture,  and  there  was  a  contemporaneouds  aban- 
donment to  the  respective  underwriters  of  ship  and 
freight.  The  ship  was  afterwards  re-captured,  and  com* 
pleted  her  voyage,  and  ultimately  earned  freight ;  and  the 
question  is,  if  the  underwriter  on  ship  is  entided  to  have 
ahip  and  freight,  or  only  the  ship ;  and  the  underwriter 
on  freight  to  have  the  freight*  Now  the  impression  of  my 
mind  is,  with  deference  to  my  Lord,  that  an  abandon- 
ment of  ship,  under  such  circumstance  from  the  nature 
of  the  subject  matter,  implies  a  vhrtual  exception  of  the 
freight.  Where  ship  atid  freight  are  comprehended,  as 
is  most  usual,  in  one  insurance,  th^  are  insured  as  one 
entire  subject;  but  where  the  insurance  is  separate^ 
thqr  ought  to  be  considered,  to  the  termination  of  the 

6  adven- 
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a(I?eoture»  as  separate  subjects*  Freight  is  compounded        18l€. 
of  several  considerations ;  it  includes  the  wear  and  tear         _       . 

Cask 

of  the  ship,  the  provisions  and  wages  of  the  crew,  and  a         agamt 
reasonable  return  of  profit  to  the  owner  for  the  employ- 
ment of  his  capital.     The  underwriter  on  ship  under- 
stands that  he  insures  only  the  body,  tackle,  and  apparel 
of  the  ship.  '  I  agrees  that  the  ship  owner,  in  ascertain- 
ing the  value  to  be  insured,  includes  in  his  calculation, 
QOt  only  the  value  of  the  ship,  but  also  the  expenses  of 
the  outfit;    and  this  creates  some  difiiculty,  because 
when  a  loss  happens,  it  is  computed,  I  believe,  upon 
the  value  at  the  time  the  ship  set  sidl,  and  not  at  the 
time  of  the  loss ;    and  as  this  value  is  constantly  di- 
minishiDg  as  the  voyage  proceeds,  it  may  be  said,  that 
the  fireight  is  no  more  than  an  equivalent  for  this  de- 
crease in  value.     Nevertheless,  it  seems  to  me,  that 
the  underwriter  on  ship,  has  no  right  to  expect  irom 
an  abandonment  more  than  he  has  insured,  that  is, 
the  hall,  tackle,  and  apparel  of  the  ship,  in  the  plight 
in  whidi  she  is  at  the  time  of  abandonment.     If  the 
ship  completes  her  voyage,  it  is  so  much  saved  to  him. 
I  am  not  sorry  that  the  opinion  of  the  Court  is  against 
me,  for  I  think  the  consequence  will  be,  that  in  fiiture 
there  never  will  be  an  abandonmenCof  ship.    If^  by 
sbaadoning  the  ship,  the  assured  must  be  deemed  to 
have  abandoned  the  freight,  there  cannot  be  any  aban- 
doDmentto  the  underwriter  on  freight;  and  the  assured 
inay  be  liable  to  the  underwriter  on  fireight  for  the 
frdght    The  mariners  value  on  him  for  wages,  and  he 
is  obliged  to  pay  them.    It  is  true^  that  they  may  pro- 
ceed ajgunst  the  ship  in  the  Admiralty  Court,  but  they 
sre  not  bound  to  go  thither,  and  may  sue  the  owner ; 
and  the  master  of  the  ship  cannot  go  to  the  Admiralty 
G  3  Court. 
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Court  Tb^t  s^ems  to  me  to  place  the  ship  owner  in 
such  a  predicamj^nt  uppn  abandonment,  that  it  wl}l  not 
allow  him  for  the  future  to  mffclge.  abandonment  of  ship. 
I  do-not  qpQte  the  cases  of,  Skarpe  v«  Gladstones^  and. 
Barclay  v.  Stirling^  because  they  do;  not  involve  any 
question  between  the  two  sets  of  und^writers.  But  I 
asi^  uppn  what  principle  is  the  underwriter  on  ship. to 
be  entitled  to  the  freight?  Svppose  the  shi'i)  tq.haye 
performed  nine-tenth?  of  her  voyage  at  the  time  of 
abandonments  the  underwriter,  if  entitled  to  the  freight, 
will,  receive  the  whole  benefit  and.  earnings  of  the 
vqyagc^'althoi^h  he  is  only  at  a  f^  days  expense  for 
provisions.  This  would  be  the  consequence  of  its  being 
u^e^stpods  that  by  abt^donment  of  ship^  it  is  the  in- 
t^n^on  of  the  assured  to  abandon  all .  the  rigb^;  be- 
lojDging.tQ  h^r.  If  this  is  to  be  tajl^en  as  the  intentions 
Ir^gree  that  the  underwriter  is  e^tled  to  thegrowng 
freight;  but  it  seems,  to  me,  from,  the  natmre,  of  an 
at^andonment^  and  from  the  constanjt  practice  wJiicb. 
has  prevailed,  of  insuring .  freight  sepaiat^ly,  tttajt  it 
must- have,  been  the  understanding  of:  these  pai^ti^ 
tbftt  an.abandonmenjt  of  the  s^ip  should  ^not  car^y  wjth 
it.th^.freigbit^  If  this,  be  not  so,  it  is  wpodefful,  that^ 
the,  question  has  neyef  ba^n  ^rfused,  sp  a)s  to  settle  the 
right  of  the  abandonee  of. sh4[>  to  the  freight*.  Fffr 
these  reasons^  I  .^''w^  4^  plaindff  is  not.  entitled^f,     . 


AnnoTT  J.  I  am  of  .opi^iioa  that  the,  plaintiff  i^  ea- 
t^led  to  recpven  The  ques^on,  cofQi^  npw  for  the  £r§t. 
time.to  be  d^ided^  but  it  is  not  nqw,  to  thp.Conrt;  ,m 
opinion,  has  been,  expf^essed  uppn  it  in,. several  cas^ 
Nor.isjt.by.ap;  mefms^  a  n^if^.^point  to.  thi;  miqds  of 
profe^sioxiid mten^whoh^ye  b^n at,alLcony^]fsai^iwit|i 

the 
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the  lav-merchant.     Now  this  is  a  principle  clearly         181 6, 
established,  that  if  the  shin  be  sold,  the  vendee  is  en-  . 

tided  to  the  freight  as  an  incident  to  the  ship.  And  on  ^  ageing 
that  principle  I  foiind  my  judgment  in  this  ctfse,  bring' 
of  opinion  that  an  abandonment  is  equivalent  to  a  sale  of 
the  ship.  And  considering  freight  to  be  an  incident,  l' 
oOtnot  en^afl  upon  the  effect  of  an  abandonment  any 
exception,  but  take  it  to  be  a  complete  transfer  of  aTI* 
the  rights  which  are  consequent  upon  a  sale  of  the  ship. 
It  was  argued  by  Mr.  UttledaUy  that  since  a  practice 
has  prevailed  in  this  country  of  insuring  ship  and* 
frei^t  separately,  the  underwriter  on  ship  must  contemn 
jdiate  that  inasmuch  as  frdght  may  be  the  subject  of  a 
s^arate  insurance,  it  may  also  be  separately  abandoned* - 
But  this  argument  is  built  upon  an  assumption  that  an 
abttidonment  of  freight  conveys  to  the  abandonee  a  right 
to  the  freight  in  preference  to  the  right  of  the  abandonee 
of  ship :  which  is  assuming  the  whole  question.  As  well 
might  it  be  argued,  that  as  the  underwriter  on  freight  is 
awalre  that  the  ship  may  be  separately  insured,  he  must 
therefore  be  taken  to  know  that  an  abandonment  of  the 
ship  will  convey  all  the  incidents  belonging  to  it  to  the 
abandonee.  The  practice,  therefore^  of  insuring  ship 
add  freight  sejiarately  seems  to  me  to  afford  no  argu* 
raent  whatever  either  way  to  shew  what  the  law  is  or 
ot^ht  to  be.  If  it  had  been  the  practice^  that  upon 
separate  insurances  the  abandonee  of  freight  should  take 
th^  freight  notwithstanding  an  abandonment  of  the 
slitpi  such  a  practice  might  have  afforded  a  construc- 
tibo^i  biit  we  do  not  find  that  there  has  been  any  such 
pdk^ce.  It  was  further  contended  by  Mr.  LitiledaU^ 
that  supposing  this  freight  had  not  been  insured,  the 
ship  owner  and  not  the  undjerwriter  on  ship  would  have 

G  4  been 
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1816.  been  entitled  to  it  after  abandonment  of  the  ship;  but 
I  did  not  observe  that  he  cited  any  amhority  for  this 
position;  and  the  practice^  I  beliere,  has  been  the  other 
way.  I  have  never  heard  of  an  instance  in  which  the 
assured,  after  abandoning  the  ship  to  the  underwriter, 
has  stepped  in  and  claimed  the  freight  as  against  the  un- 
derwriter ;  on  the  contrary^  the  practice  has  been  uncon- 
tested that  the  abandonee  has  received  the  freight.  It 
may  perhaps  be  a  question^as  between  the  underwriter  on 
freight  and  the  ship  owner  after  abandonment^  to  whom 
the  freight  belongs;  but  this  question  it  is  unnecessaiy 
at  present  to  touch.  It  has  been  observed  that  nothing 
is  to  be  found  in  the  foreign  writers  in  &vour  of  this 
claim  of  the  underwriter  on  ship.  Foreign  writers,  I 
am  aware,  are  not  to  be  stated  as  authorities  in  this 
Court;  but  I  find  one  learned  foreign  writer  in  com- 
menting on  the  15th  article,  tit  Insurance  {a)^  which 
prohibits  the  insurance  of  freight,  is  of  opinion  that 
freight  is  an  incident  to  the  ship,  and  must,  from 
its  nature,  follow  it.  And  he  puts  an  instance  of  a 
voyage  to  the  West  IndieSj  where  it  is  usual  to  stipulate 
for  the  freight  on  putting  the  goods  on  board.  He 
then  supposes  that  the  ship  is  lost  in  the  voyage, 
and  that  the  goods  are  saved  in  part  or  in  whole;  and 
concludes  that  the  ship  owner,  in  making  abandonment, 
is  bound  to  answer  to  the  underwriter  for  so  much  of 
the  freight  as  is  re\:eived.  A  stronger  mode  of  illus- 
trating his  opinion  that  the  freight  accompanies  the 
ship  cannot  be  put.  Although  I  do  not  quote  this 
as  an  authority,  yet  it  is  satisfactory  to  know  that 
my   opinion    concurs   not   only  with  that  of  other 

(fl)  Falin,  Liv.  xii.  tit.  6.  Des  Assurances,  Art.  15. 

Judges, 
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Judges,  but  also  with   that  of  foreign   writers  upon        1816. 
this  subject. 


HoLROYD  J.  I  am  also  of  opinion,  that  the  plain- 
tiff is  entitled  to  recover,  and  I  would  adopt  the  same 
line  of  argument  that  has  been  taken  by  my  Lord  and 
ray  Brother  Abbott.  It  appears  to  me  that  when  the 
ship  owner  abandons  his  ship  to  the  underwriter,  the 
latter  stands  in  all  respects  as  to  future  benefit  in  place 
of  the  owner.  The  underwriter  pays  the  whole  loss, 
and  in  consequence  becomes  quasi  owner  instead  of  the 
former  owner.  It  follows  as  a  consequence  of  abandoning 
the  ship  that  the  owner  divests  himself  of  his  right  to 
ireigfat,  which  is  incident  to  the  ship,  and  the  same 
becomes  vested  in  the  abandonee,  to  whom  it  is  com- 
petent to  possess  himself  of  the  ship,  and  if  she  should 
be  unfpdghted  to  endeavour  to  obtain  for  her  a  freight. 
And  if  the  ship  be  freighted,  yet,  as  it  seems  to  me, 
the  underwriter  is  not  bound  to  complete  the  voyage, 
because  the  rights  of  the  owners  of  the  goods  laden  on 
board  are  personal,  lying  in  contract  with  the  ship 
owner,  and  not  running  with  the  ship;  and  being  in 
respect  of  a  personal  chattel,  an  action  lies  not  against 
the  underwriter,  but  against  the  owner  alone.  Put  the 
case  of  a  voyage  from  Umdon  to  Madeira^  or  perhaps 
the  Wed^  Indies  s  an  insurance  is  effected  from  London 
to  the  West  Indies^  with  leave  to  touch  at  Madeira  / 
a  loss  happens  before  the  ship  reaches  Madeira^  and 
the  assured  abandons;  is  not  the  underwriter  entitled 
to  the  freight  if  he  carries  on  the  goods  to  the  West 
Indies?  I  apprehend  he  is ;  for  otherwise  it  would  fol- 
low that  he  could  nrot.possess  himself  of  the  ship  until 
her  return  home.     Upon  these  grounds  it  appears  to 

me 


Case 

against 
DAvrnioN. 
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1816. 


Cask 

agtthu 

Davidson. 


me  that  the  abandonee  becomes  entitled  immediately  to 

all  the  earnings  of  the  ship  as  a  consequence  of  the 

abandonment. 

Judgment  for  the  Plaintiff. 

Noie^  That  on  the  last  day  of  this  term  the  Court 
gave  leave  to  turn  this  case  into  a  special  verdict 


JVeinesday, 
May  8th. 


Where  pauper, 
by  order  of  a 
corporation, 
made  at  acom- 
inon*hail«  was 
allowed  the 
liberty  to  take  / 
fand  and  gravel 
from  Ihe  bed 
of  a  river,  (of 
which  the  cor- 
poration were   • 
entitled  to  the 
•oil,)  with  a 
condition  that 
he  sold  the  land 
to  the  inhabit- 
ants of  the 
town  at  a  cer- 
tain rate ;  for 
which  liberty 
he  paid  to  the 
corporation  at 
the  rate  of  lo/. 
perann.:  Held 
that  he  thereby 
acquired  a  set* 
tiement. 


The  King  against  The  Inhabitants  of  All 
Saints,  in  Deeby. 

T  J  PON  appeal  the  Court  of  Quarter  Sessions  quashed 
an  order  of  two  justic^  for  the  removal  of  William 
turner^  Mary  his  wife,  and  their  four  children,  from  the 
parish  of  AU  Saints  to  the  parish  of  Saint  Peter^  both  in 
the  borough  of  Derhy^  subject  to  tlie  opinion  of  this 
Court  upon  the  following  case: 

The  pauper  William  being  legally  settled  in  St.  Petet^&f 
was  employed  by  the  Derbt/  Canals  Company  to  clear 
away  the  sand  in  the  river  Derwent^  which  obstructed 
the  navigation  at  thejpoint  where  the  canal  crosses  the 
river,  for  which  employment  he  received  no  pay;  the 
sand  cleared  away  being  sufficiently  valuable  to  re- 
compense him  for  his  labour.  When  the  pauper  had 
been  thus  employed  for  two  years,  the  steward  of  the 
corporation  oi  Derby  (who,  as  lords  of  the  manor,  had 
the  right  to  the  soil  of  the  river)  told  him  he  must  not 
continue  his  employment  without  their  leai^*  He  ac- 
cordingly asked  and  obtained  their  permission,  and  for 
eight  years  more  went  on  getting  sand  and  gravel,  not 
only  in  the  point  where  the  canal  crossed  the  river,  but 
in<the  whole  space  between  the  two  weirs,  being  about 
two  acres,  without  paying  any  thing.     The  steward 

8  then 
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tkmk  told  bim»  that  the  sand  and  gravd  which  he  got        ISIIL 
wese  8o  profitable  to  bini)  that  he  must  pay  the  oorpo- 
ration  102.  a  year  fof  the  liberty  of  eettins  them ;  and        agasasi 
tbot  he.  must  sell  the.  sand  to  toe  inhabitants  of  Deroy^        ants  of 
at  ascertain  rate,  which  the  steward  mentioned;  and  he    ^^i^^^^^J*^ 
did  this  under  an  order  of  Common  Hall  of  the  corpo- 
ration. The  pauper  got  the  sand  and  gravel  acoordinglyi 
and  to.  any  depth  he  chose^for  upwards  of  a  quarter  of 
a  year,  and  paid  2L  5s.  to  the  corporation ;  but  the 
steward  being  displeased  with  him  for  selling  the  sand 
to  the  inhabitants  of  Derk^,  at  a  hi^er  price  than  he 
had  mentioned,  the  agreement  was  put  an  end  to  by 
mntual  oonsait,  about  ten  wedu  after  the  expiration  of 
tha  first  quarter.    During  the  whole,  time  of  the'  last 
agreemeat^  the  paupier  resided  in  a  house,  and  occupied 
a,gardeii> mjtUJSetitU^  parish,  of  the  yearly,  value  of 
81L  isi    The  osily:  question  mad^  at  the  sessions  w^ 
Whether  the  liberty  to  get  sand  and  gravd,  under  the 
above  circomstanoes,  wa%  ia  law,  a  tenement* 

GarkegN^B.  Clarke^  and  C.  Moorcj  argued  that  it  was» 
and  dfted.iStfr  V.  OU  Alrnf^dffi)^  Rex  y.  Piddleiren^ 
hide  (6),  jBat  v.  Tolfuddle  (c),  ccmtending  that  this  wad 
a  contract  to  receive  the  ,profit8  arising  out  of  land ; 
and  if  a  jaan  grants  the  profits  of  land,  the  land  itself 
diall  pass, 

iZ  Bdtguy  and  Denmariy  contra,  compared  the  employ- 
ment of  the  ptiuper  in  taking  the  sand  and  gravel  to 
that  of  a  scavenger  who  removes  the  dirt,  and  ofter- 
wardsmakes  a  profit  by  the  sole  of  it,  for  which  hei& 

(fl)  I  Term  Rep.  358.  {h)  3  TirmXef,  77a. 

(r)  4  Term  Rep.  6  J  u 

con- 
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content  to  pay  a  consideration ;  and  yet  no  one  ever 
imagined  that  his  employment  amounted  to  the  rent- 
ing of  a  tenement.  Secondly,  admitting  this  to  be  a 
tenement,  it  is  of  an  incorporeal  nature,  extending 
only  to  a  part  of  the  profits  of  the  land,  like  priina 
vesturaj  or  prima  tansttra^  and  therefore  lies  only  in 
grant,  and  not  in  parol;  and  a  mere  occupation  with- 
out title,  is  not  enough  to  confer  a  settlement;  Rex  ▼• 
Chipping  Norton  (a),  Bex  v.  North  Di^ld.  (6) 


Lord  Ellemborough  C.J.  This  was  a  tenement 
as  it  subsisted  in  the  corporation,  and  the  pauper  is 
by  their  permission  let  into  the  enjoyment  of  it  I  do 
not  know  that  we  are  obliged  to  go  into  the  title  i 
certainly  a  corporation  cannot  demise  except  by  deed, 
but  we  find  the  pauper  in  the  occupation  of  the  land  by 
their  peroiiission,  and  this  occupation  must  by  fair  intoid- 
ment,  be  taken  to  have  been  an  exclusive  one,  for  other- 
wise it  would  have  been  reduced  to  a  thing  of  no  value ; 
the  corporation  could  not  have  used  the  land,  without 
,  interfering  with  the  pauper's  right  The  pauper  seems 
to  have  been  in  the  pernancy  of  the  whole  profits  of 
the  land ;  he  took  all  which  covered  the  surface  of  the 
land.  It  is  therefore  as  much  a  tenement  as  prima 
tonsura.  If  the  question  turned  upon  the  demise^  I 
should  feel  difficulty ;  but  I  think  that  in  point  of  per- 
nancy and  enjoyment,  this  must  be  considered  as  a 
tenement 

Batley  J.     I  think   this  was   a  tenement  within 
^the  meaning  of  the  act  of  parliament    The  argument 


{fl)  s  ^«/>  a39- 


{h)  AMU,yoluui47. 


1S> 
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i%  that  it  cannot  be  a  tenement  unless  fhe  pauper  had 
a  complete  control  over  the  land  for  all  purposes,  as 
well  as  for  the  purpose  of  taking  sand  and  gravel ;  yet  we 
find  that  prima  Umsura^  which  is  an  interest  confined 
to  the  surface  of  the. land,  has  been  considered  to  be  a 
tenement.  With  respect  to  the  objection  for  want  of 
titles  here  has  been  an  occupation. 


1816. 

The  Kino* 

against 
The  Inhabit' 

ant  I  of 
All  Saints, 

DtKBT. 


Abbott  J.  I  have  had  some  doubts  upon  this  case^ 
bnt  upon .  the  whole,  it  seems  to  me,  that  what  was 
done,  amounted  to  putting  the  pauper  in  possession  of 
the  soil ;  and  I  do  not  feel  the  objection  to  title,  seeing 
that  the  pauper  was  in  the  enjoyment,  and  especially 
as  this  objection  was  not  raised  on  the  hearing  of  the 
appeal. . 

Per  Curiam^  Order  of  Sessions  confirmed. 


Wheelwright  against  io%zvn. 


^i'' 


PHE  plaintifi",  in  Naoember^  sold  goods  to  the  de- 
fendant to  the  amount  of  1842/.,  and  in  December 
arrested  him  for  1760/.,  but  afterwards  finding  that  be 
had  sold  the  goods  upon  a  credit  of  three  months,  and 
had  commenced  his  action  before  the  time  of  credit  ex- 
pired, discontinued  and  paid  the  costs.  In  Aprils  he 
again  arrested,  and  held  the  defendant  to  bail  for  1 700/. 
upon  the  same  cause  of  action,  the  defendant  being 
then  indebted  to  him  in  a  larger  amount  Where- 
upon the  defendant  obtained  a  rule  nisi  for  delivering 
up  the  baU  bond,  and  dischargmg  him  on  common 
bail. 

Campbell 


Mas  9tli. 
TCkitndaji 

Where  plt}mi<f 
held  deleoiUnt 
to  bail  before 
the  cause  of 
action  accrued, 
and  afterwards 
difcon  tinned 
and  paid  costs, 
and  then  ar- 
rested him  ie 
mvo  for  the 
same  cause,  af- 
ter it  accrued ; 
the  Coort  dis- 
charged de- 
fendant on 
common  bail. 
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CamfheUf  who  tfaewed  oause^  contended  that  by  the 
pracdoe  it  was  settled,  that  where  a  plaintifF,  havhig 
mis-conceiyed  his  action,  moves  to  discontinue  upoti 
payment  of  costs,  he  may  after  the  costs  are  taxed  and 
paid  (a),  take  out  a  new  writ  for  the  same  cause,  and 
haye  the  defendant  arrested  de  naoo.  {b) 


Lord  Ellenborough  C.  J.  Wherever  the  second 
arrest  appears  to  be  vexatious,  the  Court  will  discharge 
the  defendant  upon  common  bail.  The  plaintiff  is 
bound  to  know  his  own  claim,  and  if  he  hold  the  de- 
fendant to  bail  for  so  large  an  amount  as  this,  befbre 
the  cause  of  action  accrues,  it  can  only  be  attributed 
to  crassa  n^ltgentia ;  and  this  being  so,  it  shall  not 
be  permitted  to  him  to  harass  the  defendant  a  second 
time. 

Bayley  J.  Wherever  the  Court  see  that  there  are 
laches  in  the  plainti£^  they  will  not  suffer  him  to  arrest 
the  defendant  a  second  time/  And  surely  the  plaintiff 
is  guilty  of  laches,  if  it  appear  that  he  has  arrested  the 
defendant  before  the  debt  accrued  due;  a  second 
arrest  therefore  would  be  vexatious. 

Per  Curiam^  Rule  absolute. 

Scarlett  was  in  support  of  the  rule,  and  cited 
3  T.  B.  309. 

(«)  »  Sir,  t999*  Ante,  tol.  in.  153.         (»)  a  fFih.  381.  Sanies,  s$9» 
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Doe,  on  the  Demises  of  Wright  and  Others,  ^"^^^ 

agcwist  Jesson  and  Others. 

* 

|7JECTMENT.  Upon  a  special  verdict  at  iheStaffbrd  Devlsd  to  w^ 

assizes,  it  was  found  that  Ezekiel  Persehouse  being  30ns  of  m/sis. 

seised  in  fee  of  a  messuage,  &c.  and  premises,  by  his  fordlia^i^r 

will  of  the  24ih Aprils  1773,  deviled  the  same  "to  f?/ *»»*"«"«> 

life,  and  from 

^  JKlUamf  one  of  the  sons  of  my  sister  Ann  Wriebt  an<i«fterhM 

,-  .  ^»».    y.  ,,.  deccaictothc 

<♦  before  mamagey  to  ma  for  and  dunng  the  term  qf  heirs  of  th«   » 
<«  hit  natural  life^  he  keeping  the  same  in  tenantable  lawfully  is^. 
♦<  repair;  and  from  and  after  his  decease,  I  devise  the  K  "J^^ 
^<  same  tmto  the  heirs  of  the  body  of  the  said  William,   ^l  t^^  °'.^'"» 

•^  snaJI  ippomtf 

<*  Uagfidly  issuing,  in  such  shares  and  proportions  as  tie  '"^  ^^^  ^*»t 

of  such  ap. 

^  jai<{  William  in  and  by  am/  deed  or  writing,  deeds  or  pointmcnt,  to 
««  writings,  or  in  and  by  his  last  will  and  testament  in  body  of  ur, 
«<  writing,  to  be  by  him  duly  executed  in  the  presetice  ^  ing,share*^d 
*^  three  or  more  credible  witnesses^  shall  give,  direct,   •''*'«»*;''«♦»» 

o      ^  »    tenants  in  com* 

^  limit  or  appoint.     And  for  want  of  such  irift,  direc-  "'®"» '"^  '^  •^"^ 

<<  tion,  limitation,  or  appointment,  then  to  the  heirs  of  ^^ole  to  such 

«  the  body  of  the  said  fVtUiam,  lawfully  issuing,  share  want'ofwch' 

«  and  share  alikc^  as  tenants  in  common,  and  if  but  right  heiw^for 

«  one  child,  the  whole  to  such  only  child,  and  for  want  that  Vand 

«•  of  such  issue,  to  my  right  heirs  for  ever.'*     And  the  ^]l  ^^***'""« 

■^  '    ' '  i    wiio  were  born 

testator  charffed  the  same  with  the  payment  of  an  ^^^'  ^^^  ^^^^^ 

°    •        .      .  "^  ^  of  testator,  took 

annuity  of  20L  to  bis  sister  Ann  Wright,  with  power  of  only  esutes  for 
distress.     The  testator  died;  W.  Wright  entered,  and 
a£erwards  married  and  had  issue^  and  in  conjunction 
with  his  eldest  son,  suffered  a  recovery. 

The  question  was,  whether  by  this  devise  W.  Wright 
or  his  son  was  tepant  in  tail,  for  then  by  the  recovery  the 

plaintiff 
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1816.        plaintiff  was  barred :  or  if  they  were  but  tenants  for  life, 
*— *•  •      then  this  recovery  was  a  forfeiture  of  the  estate. 

Dob,  dem. 

Mdmt*  -^"^  ^^  ^*^  argued  by  W.  E.  Taunton  for  the  plain- 

JtuoN.  ^jjj-  ^Yiat  no  more  than  an  estate  for  life  passed  to 
W.  Wright,  with  a  vested  remainder  to  his  children  for 
life,  subject  to  be  divested  by  the  appointment  of 
JV,  Wright.  Archer's  case  (a),  Clerke  v.  Day  (6),  Waker 
V.  Sname  (c),  Lauo  v.  Davis  {d\  Doe  v.  Laming  (e), 
Goodtitle  v.  WoodJiuU{f\  Goodtitle  v.  Herring  (g). 
Doe  v.  Gqff{h\  were  cited  to  shew  that  words  which 
are  properly  words  of  Umitation,  as  <<  heirs  of  the 
body,  &c."  may  be  construed  to  be  words  of  purchase. 
That  they  were  used  in  this  sense  by  the  testator,  it 
was  argued,  was  plain  from  the  devise  being  to  thmp^  in 
such  shares  as  W.  Wright  should  appoint,  and  in  a  more 
especial  manner  from  the  limitation  to  them  as  tenants 
in  common.  And  Doe  v.  Applin  (i)  Doe  d.  Candler  v. 
Smith  {k)y  Doe  v.  Cooper  (l)^  and  Pierson  v.  Vickers  (j«), 
were  dbtinguisfaed  from  the  present  case,  because  of 
the  general  intent  expressed  in  those  cases,  that  the 
estate  should  not  go  over  until  a  failure  of  all  the  issue. 

For  the  defendants  the  four  last  cited  cases  were 
pressed  in  argument  by  Sugden^  as  being  decisive  in 
principle  of  the  present  case.  He  likewise  cited  among 
others,  Wharton  v.  Gresham{n\  Eoe  d.  Dodson  r. 
Gretp{p\  King  v.  BwxhaU{p)y  Davie  v.  Stevens  {j), 
Hodges  V.  MiddleUm  (f).  Scale  v.  Barter.  (5) 

(«)  iR«f,66,  (3)  MoertS9$'  {f)  Palm.  ss9- 

{d)  2Ld'Rajm.is6i.        (f)  iBitrr.iJOO,  {f)f^ilUs,59i. 

(g)  X  Mast,  464.                 (*)  21  £asi,  668.  (t)  4  ^^  X-  8a.  f 

(*)  7  T.  X.  531.                (/}  X  Mast,  aa^  («)  5  £ast,S4^' 

(»;  %  Black.  Xe^.ioS$.  (o)  %  ff^ils.  $%2. 

ip)  jtfnkL  379.    4  r.  H.  %g6,  n.  (q)  Doug.  351. 

(r)  nU.  43X.  (/)  %S,4r  J>.  485. 

Lord 


Digitized  by  LjOOQ IC 


IN  THE  Fifty-sixth  Yxar  of  GEORGE  IIL  97 

Lord  Ellenborough  C.J.    The  only  question  !%         iolo« 
whether  the  recovery  suffered  by  W.  Wright^  was  well      p^^,^  ^^^ 
suffered :  and  that  depends  on  the  effect  of  the  words       W»ioht, 
"  heirt  of  the  body;"  if  they  can  only  be  satisfied  by       Jisbok.. 
construing  them  to  give  an  estate  tail  to  W.  Wright^ 
the  recovery  was  well  suffered,  and  the  defendants  are 
entided  to  judgment:   but  if  JV.  Wright  had  not  an 
estate  uil,  then  the  recovery  was  not  well  suffered,  and 
it  was  a  forfeiture  of  his  and  his  eldest  son's  estate;  and 
in  that  case  the  plaintiff  will  be  entitled  to  judgment. 
The  case  has  been  argued  with  great  industry  and 
learning;  and  I  have  looked  into  the  cases  cited;  we 
are  not  however  to  draw  the  sources  of  our  judgment 
from  the  mere  language  or  construction  of  other  wills 
differently  compounded,  but  from  tbe  language  and 
intention  of  the  testator  in  ilie  will  before  us,  or  as  it 
is  sometimes  expressed,  ea  visceribus  teslavienti.    And 
I  feel  bonnd,  on  reading  this  devise  and  tbe  context^ 
to  say,  that  the  words  <*  heirs  of  the  body,"  which,  in 
their  ordinary  and  natural  sense,  import  an  estate  tail, 
mean  in  this  instance,  children  only.     The  words  of 
the  will  are  as  follow,  (here  his  Lordship  read  the 
words  of  the  will.)    The  question  is,  whether  with  this 
context,  the  words  "  heirs  of  the  body"  are  to  be 
understood  in  their  ordinary  sense,   or  as  denoting 
children  to  take  by  purchase.     First,  there  is  a  power 
of  appointment  to  the  heirs  of  his  body ;  and  in  de&ult 
of  ^pointment,  they  are  to  take  as  tenants  in  common. 
Now  a  tenancy  in  common  is  inconsistent  wjth  the 
supposition  that  they  were  to  take  as  tenants  in  tail  by 
descent ;  where  one  would  take  the  whole.     Under  a 
teioancy  in  common,  all  would  take  uno  Jlatu  their 
share  in  tail ;  under  a  tenancy  in  tail,  each  would  take 
Vol.  V.  H  by 
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1816«        by  descent  the  whole  Aic£;^5stv^.    A  tenancy  in  common, 
_"*     .  '        therefore^  is  certainiy  incompatible  with  an  estate  tail 

Doti.acin.  * 

WtiouT,      in  TV.  Wright.    The  testator  goes  on,    "  and  if  but 
Jtssosf.       one  child,  the  whole  to  such  only  child."     Hence  it 
follows,  that  if  there  were  more  than  one^  the  testator 
supposed  that  it  would  go,  not  the  whole  to  one,  but 
divisim^  to  each  a  share;  whereas,  if  he  had  meant  a 
tenancy  in  tail,  the  whole  in  pernancy  and  interest 
would  have  gone  to  one*    Thus  it  seems  to  me,  that 
the  testator  has  put  his  own  construction  upon  the 
term  **  heirs  of  the  body ;"  and  that  these  words  can 
only  be  satisfied  by  construing  them  to  mean  chil- 
dren, whom  he  has  constituted  tenants  in  common. 
And  for  want  of  such  issue,  the  testator  devises  to  his 
own  right  heirs;  which  limitation  generally  denotes  an 
estate  tail;  but  the  words  are  ^^  for  want  of  such  issue;'' 
and  <<  such"  is  a  word  of  reference,  throwing  us  back 
upon  the  antecedent  words,  which  are  explained  by  the 
context  to  mean,  child  or  children:  therefore^   the 
d^ise  over  is  for  want  of  such  children.    The  explan- 
iition  of  the  words  **  such  issue"  is  furnished  by  the 
context;  the  estate  was  not  to  go  over  on  a  goieral 
atid  indefinite  failure  of  issuer  but  only  on  failure  of 
described  objects,  vi2.  the  children  of  JV.  Wright;  and 
thitt  is  not  a  giving  over  on  an  indefinite  failure  of 
issue.    This  takes  the  |)re8ent  out  of  all  that  class  of 
cfases,  wheire  the  devise  over  has  been  to  take  effect 
9&eT  a  general  failure  of  issue;    here,   the  testator 
intenda  to  devise  over  to  take  effect  only  after  the 
fidliire  of  particular  described  objects  of  his  bounty. 
It  appears  to  me  clearly,  therefore,  that  this  will  gives 
*    ail  estate  for  life,  no  words  of  limitation  being  added 
to  the  devise  to   them,   and   the  devise  over    not 

being 
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being  a  giving  over  after  an  indefinite  failure  of  issue.        IQI64 
This  decision  clashes  with  none  of  the  cases :  the  re-        '  ■ 
corery  having  been  suffered  under  the  supposition  that       WkIobti 
W.  Wright  was  tenant  in  tail,  it  was  a  forfeiture  of  his        utwai. 
estate  and  of  his  son's,  and  the  other  tenants  for  life 
are  entitled  to  recover.     I  do  not  go  into  the  cases, 
because  they  do  not  apply  to  a  will  constructed  as  this 
i3:  we  determine  this  case  by  the  canons  of  construc- 
tion, which  the  testator  himself  has  furnished. 

Bayley  J.  I  am  entirely  of  the  same  opinion,  and 
I  think  by  deciding  this  case  in  favour  of  the  plaintifi^ 
we  do  not  trench  on  any  decided  case,  or  break  in 
upon  any  rule  of  construction.  The  single  question  in 
this  case  turns  upon  the  import  of  the  words  <^  heirs 
of  the  body,"  circumstanced  as  they  are^  and  as  we 
may  collect  their  meaning  from  the  context.  I  agree 
that  where  there  is  a  limitation  to  the  heirs  of  the  body 
of  A  person  who  has  an  estate  for  life  given  him  by 
the  same  will,  these  Bxeprimd  facie  words  of  limitation, 
and  enlarge  the  prior  estate;  and  that  in  order  to  come 
to  a  contrary  conclusion,  it  must  be  seen  plainly  that 
the  testator  used  these  words  in  a  different  sense. 
But  if  it  is  plainly  seen  tliat  the  testator  used  them  in 
a  different  sense,  then  we  are  not  at  liberty  to  treat 
Uiem  as  words  of  limitation.  Where  the  same  words 
occur  in  different  parts  of  die  same  will,  the  rule  is, 
that  you  are  to  give  them  the  same  meaning  in  the 
difierent  parts;  and  if  it  turns  out  that  they  are  used 
in  one  place  where  it  is  impossible  that  they  can 
be  used  as  words  of  limitation,  this  affords  ground 
for  concluding,  that  when  the  testator  uses  them  again, 
he  is  using  them  in  the  sense  as  before.  The  words 
u  hdrs  of  the  body,''  if  used  as  words  of  limitation, 
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181 6,  give  no  new  interest  to  the  heirs  of  the  body,  nor  make 
them  purchasers,  but  merely  enlarge  the  ancestor's 
Wkiobt,  estate,  giving  him  an  estate  descendible  in  a  particular 
JiisoN.  way.  In  the  clause  which  contains  a  power  of  ap- 
pointment, it  is  impossible  that  the  testator  can  be 
using  the  words  as  words  of  limitation,  enlarging 
W.  Wrtghfs  estate,  because  the  only  construction  they 
will  admit  of  is,  that  W.  Wright  should  not  divert  the 
course  in  which  the  estate  should  descend,  but  only 
divide  it  among  the  objects  designated  in  such  propor- 
tions as  he  should  think  fit.  Had  W.  WriglU  exe* 
cuted  the  power,  the  persons  taking  under  it  must 
have  taken  as  purchasers,  and  as  purchasers  only. 
Therefore,  those  words  can  never  be  taken  in  the 
sense  in  which  they  are  commonly  taken,  that  is,  to 
enlarge  the  estate  of  the  ancestor,  but  they  must  be 
tmderstood  as  giving  a  new  and  distinct  estate  to  the 
objects  of  that  power  as  purchasers.  If  so»  we  have 
established  the  meaning  of  the  words  <^  heirs  of  the 
body"  in  one  clause.  Then  we  come  to  another  clause ; 
•  the  testator  says,  for  de&ult  of  such  gift,  direction, 
limitation,  or  appointment,  then  to  the  heirs  of  the 
body  of  W.  Wright  lawfully  issuing.  Had  he  stopped 
there^  the  presumption  would  have  been,  that  the 
testator,  after  having  used  the  words,  heirs  of  the  body, 
where  they  could  not  have  been  intended  as  words  of 
limitation,  was  again  using  them  in  the  same  sense; 
that  is,  not  to  enlarge  the  former  estate,  but  to  create 
estates  by  purchase.  But  we  are  not  driven  to  the 
necessity  of  resorting  to  any  presumption  in  order  to 
construe  the  words  of  this  will ;  because  the  testator 
^  proceeds  to  put  his  own  construction  upon  them  by 
directing  that  the  heirs  of  the  body  shall  take  share 
and  share  alike^  as  tenants  in  comqon;  which  could 

never 
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never  be  if  these  words  were  intended  as  words  of        1816. 

limitation.     For  heirs  who  take  by  descent,  never  take       ^— — 

J3oEy  den* 
as  tenants  in  common,  nor  share  and  share  alike:  that      Wright, 

is  impossible.  li^  therefore,  we  are  to  adopt  the  con-  /f ssok. 
struction  for  which  the  defendants  contend,  and  treat 
these  words  as  words  of  limitation,  we  must  strike  out 
of  the  will  the  words  *<  share  and  share  alike,"  and 
<<  as  tenants  in  common.''  But  the  rule  is,  that  you 
are  not  to  strike  out  any  words,  provided  the  whole 
may  stand  together;  and  here  the  whole  may  well 
stand  together,  provided  the  words  <<  heirs  of  the 
body"  be  not  treated  as  words  of  limitation.  The 
case,  however,  does  not  rest  here,  for  the  testator  adds, 
that  '<  if  there  be  but  one  child,  the  whole  to  such 
only  child."  By  this  it  appears,  that  the  testator  .was 
contemplating  a  different  state  of  things  from  what 
be  had  before  contemplated;  that  here  he  was  pro- 
viding for  the  case  of  a  single  child ;  in  the  preceding 
limitation  he  was  providing  for  a  plurality  of  children, 
and  if  so,  there  is  an  end  of  the  case.  For  what  occa- 
sion was  there  to  mention  the  contiagency  of  a  single 
child,  if  the  words  *^  heirs  of  the  body"  had  been  used  as 
words  of  limitation?  That  one  child  would  have  taken 
without  any  special  direction  that  he  should  take.  It 
is  a  rule,  as  I  observed  before,  in  the  construction  of 
wills,  that  you  are  not  to  reject  any  words,  unless  there 
be  an  apparent  intention  inconsistent  with  them.  The 
construction  which  the  Court  now  puts  on  the  present 
words,  construing  them  as  words  of  purchase,  as  they 
must  necessarily  be  in  the  first  clause,  gives  effect  to  the 
whole.  In  the  cases  of  Doe  v.  Applin^  Candler  v.  Smithy 
Cock  V.  Cooper^  and  Pierson  v.  VickerSf  there  were 
two  inconsistent  intentions  i^par^nt  upon  the  will; 
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1816.  there  was  an  intention  that  the  issue  should  take  as  puv- 
"""""*  chasers,  for  they  ^ere  to  take  as  tenants  in  common; 
Wkiobt,*  but  there  was  also  an  intention  that  the  estate  diould 
JjMsoif .  ^^  go  over  until  an  indefinite  &ilure  of  issue.  The 
Court  fdt  the  incompatibility  of  these,  two  Intentions; 
and  in  order  to  prevent  the  estate  from  going  over  until 
a  failure  of  all  the  issue,  they  held  that  the  first  taker 
must  have  an  estate  tail :  being  reduced  to  the  necessity 
of  striking  out  some  words  to  further  the  one  intention 
or  the  other,  the  Court  thought  the  primary  intention 
was,  that  the  estate  should  not  go  over  until  a  failure 
of  all  the  issue.  But  in  this  case,  I  would  ask,  on 
what  part  of  the  will  is  it  possible  to  lay  the  finger, 
and  say,  that  the  testator  has  expressed  any  intention 
inconsistent  with  the  intention  that  the  children  should 
take  as  tenants  in  common?  For  «  heirs  of  the  bod/* 
may  be  imderstood  to  mean  children,  and  the  limit- 
ation over  is  for  want  of  such  issue;  if,  therefore^  the 
words  *«  heirs  of  the  body''  are  used  as  words  of  pur- 
chase, and  as  synonymous  witib  diildren,  fat  veant  of 
such  issue  will  mean,  for  want  of  such  children  when 
the  life  estates  given  to  them  shall  be  exhausted.  It 
would  be  useless  to  travel  through  the  cases ;  one  of 
them  which'  has  been  alluded  to  comes  very  near  the 
question  in  this;  I  mean  BumsaUy.  Daoy.{a)  The 
reason  assigned  for  the  decision  in  that  cose  was  the 
same  which  was  assigned  in  Doe  v.  Laming^  that  in 
the  devises  which  included  the  limitation  to  the  issue 
or  heirs  of  the  body  a  different  course  of  descent  was 
pointed  out  from  that  which  would  otherwise  take 
place.    These  reasons  iiiduce  me  to  think  that  we 
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sjiall  break  in  upon  iio  cas^  and  no  precedeptf  in        181& 
deciding  that  ff.  Wright  took  ap  estate  for  life  onlj,      ^     7" 
that  his  children  take  also  far  life,  that  the  recovoty       wihoht, 
suffered  by  W.  Wright  and  bis  son  was  a  forfeiture  of       ]?»^, 
their  life  estate  and  that  the  lessor^  of  th^  plaintiff  are 
entitled  to  recover.    I  am  glad  that  the  question  is 
upon  the  record,  so  that  if  we  have  taken  an  erroneous 
view  of  (Jiis  case,  it  wi}l  b^  open  to  the  copsideration  of 
If  iser  and  ab}er  men. 

Abbott  and  I^olrotd  Js.  declined  giving  any  opi- 
niopi  as  they  had  been  engagfsd  in  the  case  while  at 
the  bar. 

Judgment  for  the  Plainti^. 


Taylor  against  Wajers.  ^^>  ^ 

ASSUMPSIT  for   money  paid,   &c.      Plea,  non-  -B.ctnnotjnan 
'   assumpsit;   secondly,   set-off  of  money  due  upon  against  him 
a  judgment  recovered  by  the  defendant  against  the  judgment  reco- 
plaintiffinCB.   Replication  to  the  first  plea  similiter;   l^^^^J^X, 
secondly,  thataiWr  obtaining  the  judgment,  and  be-  T^^^^i^'J' 
fore  the  commencement  of  this  suit,  and  whilst  the  czccodnn. 
plaintiff  was  in  custody  of  the  marshal  of  the  Marshalsea, 
the  defendant  sued  out  of  C.  B,  a  Hab.  corp,  ad  satiS" 
faciendum  directed  to  the  marshal,  commanding  him  to 
have  before  the  justices  of  C  B.  on  Saturday  nexi  after 
eight  days  of  St.  Martin^  the  body  of  the  plaintiff  to 
satisfy  the  defendant  the  said  damages  recovered  by 
the  said  judgment     By  virtue  of  which  the  marshal 
had  the  body,  &c.  and  thereupon  the  plajntiff  was  in 
due  manner  of  law  charged  in  execution  upon  the  saidjuig-- 
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nient;  as  by  the  said  Hab.  corp.  and  return  and.com* 
mitment  thereon  remaining  in  the  said  conrt  appears. 
Mohtti  And  the  plaintiff  from  the  time  of  such  commitment 
hitherto  hatli  beenj  and  still  is  charged  in  execution  and 
detained  in  custody  by  virtue  of  such  execution,  &c. 
Demurrer.    Joinder. 

TadAf  in  support  of  the  demurrer,  relied  upon 
BlumfieUCB  case  (a),  to  shew  that  the  execution  of  the 
body  is  no  satisfiiction,  but  a  gage  for  the  debt  And 
the  words  of  the  Capias  ad  satisfadendum^  are  *^  to 
have  his  body,  &c.  to  satisfy  plaintiff  the  debt." 
"Wherefore  the  defendant  might  have  had  a  new  exe« 
cution,  if  the  plaintiff  had  died  in  execution;  and  in 
like  manner  he  may  set  off  the  judgment  against  this 
action,  because  he  has  not  been  satisfied.  (£)  The 
statutes  of  set-off  are  remedial 

Lord  Ellenborougu  C.  J.  The  taking  of  the  body 
in  execution  does  not  extinguish  the  debt,  but  it  bars 
the  remedy  against  the  debtor;  and  in  like  manner 
precludes  a  set-off  against  him. 

.  Batlet  J.  The  taking  him  in  execution,  destroys 
fdl  remedy  against  him  during  his  life. 

Abbott  J.  Hie  case  cited  from  Lord  Coke  would 
have  been  in  point,  if  the  plaintiff  had  died  and  this 
had  been  an  action  by  his  executor.  The  other  two 
cases  referred  to,  came  on  upon  motion,  where  it  was 

(d)  5  Hep.  S6.  t.    Scd  vide  Foster  ▼.  Jackson,  Hob,  51. 

(I)  Peacock  r,  Jeferj^  i  Tonr/.  416.    Siittfsen  ▼.  Hmtle;,  aufCt  vol.  U 
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in  the  power  of  the  Court  to  order  satis&ction  to  be 
entered  on  the  record;  but  how  could  the  Court  do 
that  in  the  present  case ?  ^^Ihsi^ 

Watkks. 

Per  Curiam.  Judgment  for  Plaintiff,  {a) 

Lenses  was  to  have  argued  for  the  plaintiff. 

(«)  See  SitrMdy*%  cue,  i  Sir>  ^SB'  Turner  ▼•  Ntiguef  7  Term  Rtp.  41a 


Pattison  against  Robikson  and  Others.         ^^. 


*o 


Miy  17th. 


TTPON  a  bill  of  exceptions  tendered  at  the  trial  be-  Where phin- 

fore  BmfieyJ^  at  the  Durham ^Sumxnet  assizes,  toT^wli^id 

1 8 14,  in  an  action  of  troyer  for  goods,  and  not  guilty  ^[^loUkt^ 

pleaded,  it  was  stated  in  substance  as  follows.    The  ^ut'derrnJ* 

plainti£fs  below  proved,   that  the  goods  in  question  ^oBmingpos- 

fcnrmerly  belonged  to  one  Watson^  in  a  brewhouse,  place  in  wiiich 

which  also  belonged  to  him,  and  he  duly  assigned  depouted, 

the  goods,  by  deed,  on  the  loth  and  inSiJanuanfy  twn"cyf*acJ!iin. 

1812,  tothepUuntiflft;    the  plaintifiS  aBerwards  sold  JJ^^J;^^- 

them  to  one  Tkwaites.  and  Thwaites  paid  for  them  on  l^cm  of  de- 

,  -  ,        ,  fendant,  telling 

the  night  the  bargain  was  made^  and  was  to  take  them  him  chat  they 

away.    The  defendant  became  possessed  of  the  brew-  pia?n5S».  ^d 

house  whUe  the  goods  remained  in  it;  and  after  the  liidthem^/J* 

sale  to  Thwaites^  while  the  goods  remained  in  the  brew-  2]fcndall?an'l 

house,  in  the  defendant's  possession,  one  Wilkinson^  »wered  chat  he 

^  *  ,  .  would  not  de- 

the  plaintiffi'  attorney  in  this  action,  accompanied  by  lutr  them  to  mi; 

Tkwaites,  demanded  them  of  die  defendant,  telling  him  rv«^and  afHr- 

that  the  goods  unquestionably  belonged  to  the  plam-  w^tSlhrmS 

ney  to  T.  and 
brought  trover 
igalnst  defendant :  Held  that  thii  demand  and  kAimI  were  aaflkient  evidence  of  a 
conTenioo  to  support  the  action,  and  that  a  new  demand  by  the  plaintii&,aiter  they  had 
repaid  the  money  to  T,  wai  not  necessary. 

ti&^ 
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)816«        tiff%  and  that  they  ha4  sold  them  to  Thmaites^  and  re- 
questing  the  defendant  to  deliver  them  up ;  to  which 

a^Mtiit  the  defendant  answered,  that  he  had  taken  the  pre- 
mises with  the  utensils,  that  they  were  in  tlie  brewhouse, 
that  he  had  the  key  of  it,  and  would  not  deliver  them 
up  to  any  person  whomsoever.  Wilkinson  proved,  that 
he  demanded  the  goods  by  order  of  Rippon^  one  of  the 
plainti£^  and  did  not  demand  them  for  or  in  the  name 
of  ThroaiteSf  or  of  any  person  in  particular;  and 
TAwaites  proved,  that  Wilkinson  made  the  demand  for 
him  and  as  bis  attorney,  but  that  he  told  Wilkinson  to 
mind  that  he  {Thwaiies)  would  have  nothing  to  do  with 
law ;  and  that  he  let  the  money  he  paid  for  the  goods, 
rest  in  the  bands  of  JRippon  ten  or  twelve  weeks,  till  he 
found  that  there  was  no  possibility  of  his  getting  Uie 
goods,  and  then  got  his  money  back  from  Bipponm 
This  demand  wa^  made  above  a  mopth  after  JTtwaites 
bargained  for  the  goods,  and  the  witness  believed  the 
defendant  never  used  them.  Wilkinson  also  provedf 
that  before  the  commencement  of  the  present  suit,  h^  as 
attorney  of  Tkwaites,  but  without  his  authority,  and  by 
order  of  Rippon^  after  the  above  stated  demand  ba^ 
been  made,  brought  an  action,  at  the  suit  pf  7^!waiUs$ 
against  the  defendant;  that  T^ivoailes  prevented  bjp 
proceeding  in  the  same,  but  that  it  waf  not  discontinued^ 
only  no  st^  had  been  taken  therein  after  service  of 
thie  writ;  and  that  the  plaintiffs,  at  the  instance  of 
ThwaiteSf  afterwards,  and  before  the  commencement 
of  the  present  suit,  repaid  him  the  price  of  the 
goodfs.  Thf  delfeodant^s  counsel  thereupon  insi#tied» 
that  by  the  sale  of  the  goods  to  Thwailes^  and  the 
pajrment  of  the  price  by  him.  to  the  plaintifis,  they 
ceased  to  be  the  plaintiffs'  proper^j  and  became  ^e 

pro- 
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property  of  Thwaiiess  find  that  although  the  demand        1816. 
and  refusal  might  be  evidence  of  a  conversion,  by  the  - 

defendaot,  of  the  goods  of  Tkwaitesy  yet  was  it  not  agmmt 
evidence  of  a  conversion  by  the  defendant  of  the  plain- 
tiffi*  property;  and  consequently  that  the  plamtiffs 
were  not  entitled  to  maintain  their  action.  Hie 
learned  Judge  delivered  his  opinion  to  the  Jury,  that 
where  there  has  been  a  demlmd  and  a  denial  of  right, 
the  same  may  be  such  as  is  evidence  of  a  conversiop, 
not  merely  at  that  time^  but  afterwards ;  that  the  de- 
fendant's subsequent  condi^ct  might  explain  that,  and 
it  might  be  a  conversion  Ibr  so  long  a  period  as  he 
persisted  in  that  conduct.  That  here  the  defendwt 
was  told,  that  Thwaites  claimed  under  the  plaintijBb ; 
that  he  denied  the  right  of  all,  and  said  he  would 
not  deliver  the  goods  to  any  person  whatsoever,  and 
t)iat  be  never  afterwards  o^red  to  deliver  them  up ; 
and  his  neglect  to  mafce  such  offer,  coupled  with  his 
denial  and  the  form  of  ft,  was  evidence  for  their  con- 
sideration, of  a  continuance  of  the  conversion,  and  of  the 
fact,  that  up  to  the  time  df  bringing  the  action,  the  de- 
fiendant  continued  in  the  same  mind  to  ^eep  the  goods 
and  not  ^ve  them  up  to  any  person  whatsoever,  but 
to  insist  on  his  right  against  the  plaintiffi;  and  tfiat  if 
they  were  satisfied,  from  the  tenor  of  the  denial  to  Wil- 
kinsoHf  and  from  the  defendant's  neglect  to  make  any 
subsequent  communication,  either  to  Thwaites,  Wilkin-' 
mm,  or  the  plaintiffs,  that  the  defendant  continued  in 
the  same  mind,  as  to  not  delivering  up  the  goods  to 
any  person  whatsoever,  and  as  to  insisting  on  a  right  in 
himself  thereto,  down  to  tlie  time  when  this  action  was 
commenced,  they  ought  to  hold,  that  such  a  conversion 
as  was  necessary  to  maintain  the  acticm  was  sufficiently 
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1816.        xasuie  out:  and  under  that  direction,  the  jury  found 

Pattiiok     ^^^  the  plaintiffs,  damages  16/. 

K^^^H^n  And  the  question  made  upon  this  bill  of  exceptions 

was,  whether  the  facts  stated  afforded  sufficient  evidence 
of  a  conversion  on  the  part  of  the  defendant,  to  be  left 
to  a  jury  in  support  of  this  action  of  trover. 

WaUon^  for  the  plaintiff  in  error,  argued,  that  at  the 
time  of  the  demand  and  refusal  of  the  goods,  the 
properQr  was  vested  by  the  contract,  and  payment  oFthe 
price  in  T^waites  (a),  and  consequently  the  conversion 
was  to  Tkwaites  and  not  to  the  plaintifis  below;  and 
that  a  conversion  being  in  its  nature  a  single  act,  which 
terminates  with  the  doing  of  it,  was  not  capable  of  being 
continued  to  a  subsequent  time,  or  transferred  to  an- 
other person,  though  there  might  be  several  acts  of 
conversion  at  different  times,  and  to  different  persons. 
<<  So  trespass  cannot  be  laid  of  loose  chattels  with  a 
cofitinuandOf  and  if  it  be  so  laid,  no  evidence  can  be 
given  but  of  the  taking  at  one  day."  {b)  And  though 
a  conversion  cannot  (as  it  is  said)  be  purged  **  as  if  a 
man  ride  the  horse  of  another,  and  afterwards  return 
the  horse  to  the  owner,  yet  an  action  lies  against  him 
because  of  the  conversion  (c) ;"  this  is  to  be  und^- 
stood  where  the  property  remains  unchanged ;  for  if 
the  owner  has  parted  with  the  horse,  it  will  be  other- 
wise. And  if  the  plaintiffs  below  could  avail  themselves 
of  this  conversion,  every  person  into  whose  hands  these 
goods  should  hereafter  pass,  might  do  the  lik^  and  the 
defendant  would  be  liable  to  as  many  actions  as  there 
might  be  transfers  of  property,  which  would  be  highly 

(«)  Mtdl.  N.  F.  so.  6th  edit,    Salk.  1 13.    1%  MM.  344. 

{b)  Mh  N.F. 96.  if)  I  Roll ^.  Attm  m  Cm  (h),pL  u 

,  incon* 
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inconyenient.  The  plaintiffs,  therefore^  shoiild  have  1816. 
made  a  new  demand,  and  obtained  a  refusal  to  them-  — — 
selTeB  before  they  brought  this  action.  agami 

Robin  so K. 

BichardsoTtj  contra,  argued,  that  although  the  pro- 
perty  passed  to  Tkftcaiies  by  payment  of  the  money,  yet 
it  was  competent  to  him  to  rescind  the  contract,  and  to 
the  plaintiffi  to  consent  thereto,  and  resume  the  pro- 
perty (a),  in  like  manner  as  the  vendor  may  stop  in 
transitu^  though  the  property  has  passed  to  the  vendee. 
And  if  the  argument,  that  a  conversion  cannot,  from 
its  nature^  be  a  continuing  act,  be  correct,  how  comes  it, 
that  IB  felony,  although  the  asportavit  or  conversion  be 
in  one  county,  yet  it  is  a  continuing  felony  in  every 
other  county  where  the  felon  is  found  with  the  goods? 
A  demand  and  refosal  are  but  evidence  of  a  conversion, 
and  as  this  refusal  was  in  denial  of  the  right  of  both 
parties,  there  could  be  no  occasion  for  a  new  demand 
by  one  of  them.  The  law  does  not  require  the  per- 
formance of  that  which  would  be  nugatory;  and  the 
defendant,  by  his  conduct,  discharged  the  plaintiffs 
from  the  necessity  of  making  any  other  demand; 
w&erefore  he  shall  not  avail  himself  of  the  want  of  that 
of  which  he  was  the  cause.  (&) 

Lord  Ellenborough  C.  J.  It  appears  to  m^  that 
a  conversion,  in  point  of  law,  was  made  out  in  this 
case.  The  defendant  had  notice  of  the  situation  in 
which  the  parties  stood  with  respect  to  their  several 
interests;  that  the  one  had  sold,  or  endeavoured  to 
sell  the  goods,  and  the  other  to  obtain  possession 
of  them.    The  defendant  b  a  wrongdoer,  and  refuses 

(A  MHm  t.  Barvkkf  Sir,  165.         (h)  Jm$  v.  B§rkkj^  DmigL  684. 

to 
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1816.  to  attorn  to  the  title  of  the  sellers  or  purchaser; 
he  wrongfully  disappoints  the  effectual  execution  of 
their  contract,  in  respect  of  which  a  price  hadlieeti 
Robinson,  p^^jj.  ^^^  informs  the  parties  that  he  would  not  de- 
liver the  goods  to  any  person  whatsoever.  After  sueh 
a  declaration,  I  think  it  must  be  taken,  that  the  de« 
feddant  meant  to  give  a  refusal  both  to  seller  add 
purchaser,  so  far  as  they  were  concerned.  It  was  a 
declaration,  that  as  to  them  the  defendant  would  disilp- 
point  the  contract,  and  hold  the  projperty  against  A\ 
the  world.  It  resembles,  therefore,  the  case,  where  a 
party  declares  before-hand,  that  if  a  tender  is  made 
to  him  he  will  not  accept  it,  which  dispenses  with  the 
li^cessity  of  a  formal  tender.  I  do  not  think  it  neces- 
sai7  to  enquire  whether  this  may  hot  be  considered 
as  a  contintiing  conversion,  because  there  was  at  the 
titne  a  conversion  to  the  several  parties  then  interested, 
by  a  refusal  to  give  effect  to  their  contract.  There 
was  no  objection  to  the  title  of  the  one  party  to  sell; 
and  of  the  other  to  purchase^  and  therefore  quoad 
them,  this  refusal  amounted  to  a  conversion.  Thwdites 
certainly  paid  the  price  for  these  goods,  but  if  the  cdtl- 
tract  is  rendered  ineflectual  by  the  refusal  of  the  de-> 
fendant,  Thwaites  has  a  right  to  place  himself  in  his 
integral  situation,  by  rescinding  the  contract.  This 
is  done  by  consent  of  the  parties,  and  the  defendant 
becomes  a  wrongdoer,  as  it  regards  the  party,  who  by 
the  rescinding  of  the  contract  has  become  the  pro- 
prietor. This  was  a  conversion  ab  anlecedentij  it  was 
competent  to  the  party  to  rescind  the  contract,  and  he 
has  done  it,  he  was  not  bound  to  purchase  a  law- 
suit I  think  that  the  demand  and  refusal  at  the 
time  enured  for  all  purposes  to  the  one  party  and  the 

other; 
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other;  it  is  unnecessary  to  consider  it  as  a  continaihg        1816. 
convn^ion.  _.^ 

Pattisok 

Abbott  J.    I  am  also  of  opinion,  that  the  plaintiffi     Ro»in»«". 
at  the   trial  were  entitled  to  maintain  this   action. 
There  can  be  no  doubt  that   in  justice,   they  hare 
a  right  to  recover  the  value  of  the  goods  from  the 
defendant)  who  by  his  act,  has  rendered  abortive  the 
sale  of  them  to  a  third  person.     The  objection  to 
the  plaintifls'  recovery  is  founded  upon  a  strict  and 
nice  proposition  of  Idw,  viz.  that  by  the  sale  to  ThwaiteSj 
and  payment  by  him  of  the  price,  the  property  became 
vested  in  him ;  whence  it  is  argued,  that  the  demand 
and  refusal  stated  in  the  bill  of  exceptions,  could  have 
no  operation  as  it  regards  the  plaintiils.    It  may  be 
that  the  property  did  vest  in  Thwaites  by  the  sale  and  i 
payment  of  the  price ;  but  I  believe  it  has  never  been 
decided  that  where  there  has  not  beeii  an  actual  de- 
livery, it  is  not  competent  to  the  parties  to  rescind  the 
contract,  and  thereby  revest  the  property  in  the  sellers. 
But  it  is  said,  that  this  must  not  be  done  to  the  pre« 
judice  of  a  third  pierson,  which  may  be  conceded  in 
the  present  case;   because  it  appears  that  the  de- 
fendant was  informed  of  the  whole  transaction^  when 
the  goods  were  demanded  of  him,  namely,  that  they 
belonged  to  the  plaintiffs,  and  that  they  had  sold  them 
to  ThwaiieSj  and  the  defendant  was  therefore  requested 
to  deliver  them  up ;  to  which  he  answered,  that  they 
were  in  his  possession,  and  he  would  not  deliver  them 
iip  to  any  person  whatsoever.     This  I  consider  as  a 
distinct  refusal  to  deliver  either  to  the  one  party  or 
the  other.    Now  it  may  be  asked,  is  the  defendant 
prejudiced,  by  this  reverting  of  the  property,  to  the 

plain- 
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1816.  plain tiils?  It  is  said,  this  subjects  the  defendant  to 
two  actions.     Perha[t5,  if  upon  this  demand  and  re- 

azainsi  fusal,  Tkmaites  had  brought  his  action  to  recover  the 
goodS}  it  might  then  be  argued,  that  as  he  had  treated 
them  as  his  own,  he  should  not  be  allowed  to  rescind 
the  contract;  but  here  it  appears,  that  Hvwaites  has 
not  brought  any  action ;  for  the  action  which  his  at- 
torney brought,  was  without  the  authority  of  Thnmiesi 
therefore,  I  cannot  consider  Thwaites  as  involved  in 
the  consequences  of  it,  so  as  to  be  precluded  from 
rescinding  the  contract  It  seems  to  me^  that  it  is  not 
competent  to  the  defendant,  to  set  up  in  his  defence 
the  sale  to  ThfwaUes^  in  order  to  defeat  the  rights  of 
the  plaintiflb;  nor  can  he  contend,  that  after  all  the 
circumstances  were  made  known  to  him,  the  plaintifls 
shall  not  have  the  benefit  arising  from  such  a  com- 
munication. For  these  reasons,  I  am  of  opinion,  there 
ought  to  be  judgment  for  the  defendants  in  error. 

Batley  J.  I  was  desirous  of  hearing  my  Brother 
Abbott^  before  I  gave  any  opinion  in  this  case^  because 
it  was  against  my  direction  that  this  bill  of  exceptions 
was  tendered.  I  shall  only  now  add,  that  I  entirely 
agree  that  there  ought  to  be  judgment  for  the  de- 
fendants in  error.  The  action  was' brought  by  the 
plaintiff  below,  who  were  owners  of  the  goods^  and 
bad  sold  them  to  ThaaiteSf  under  an  expectation 
that  no  difficulty  would  arise  to  prevent  the  ddivery, 
and  that  TkmLites^  who  paid  for  them,  would  obtain 
possession.  The  goods,  however,  were  deposited  in 
a  place  where  the  defendant  had  the  control  over  them, 
and  refused  to  part  with  them ;  consequently  they  were 
not  delivered  to  ThwUks.    But  Thvoaitcs  never  in* 

tended 
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tended  to  purchase  a  law-suit,  he  cautiously  avoided         1816. 
that;'  he   contemplated   that  he    should  receive   the 
goods,  and  when  he  found  that  he  could  not  obtain 
them,  he  rescinded  the  contract.     An  action  was  com-        «>  bin  son. 
menced  in  his  name,  but  without  his  authority,  and 
he  disavowed  it.     It   seems  to  me   then,    that  it  was 
competent '•  to   the   parties   to    rescind    the  contract, 
and*  to  pUce  TkmaUes^  as  h6  ought  in  justice  to  be 
placed;-  in  the  same  situation  as  if  the  *  contract  had 
not  been  made.     The  plaintiffs  below  then  commence 
their  action,  and  the  question  at  the  trial  was,  whether 
they  could  rest  their  case  on*  the  evidence  of  the  re* 
fusal  given^tb  the   demand   made    by  JViUtinson"  and 
TkwaiteSf  so'  as  to  show  that  the  defendant  was  guilty 
of -'a  conversion,  of  which  they' were  entitled  to  take 
advantage.'     It .  has  been  said,  *  that  the  goods '  were  at 
this  time' the  property  of  Thwaites,  and  they  certainly 
were  9o^sub  modo^  and  would  have  become  absolutely  so, 
had  not  the' contract  been  rescinded :.  nevertheless^  if 
this  refusal  amounted  to' a  denial,  as  well  of  TAwaite^s 
right* as  of  the  plaintiff's,  and  was  accompanied  by^a 
withholding  of  the  possession  from  both;  this  was  evi- 
dence,'as  it  struck  me  at  the  trial,  ^  of  a  convjrsioii,  as 
it  affected   both,  which  continued  up  to  the  time  of 
bringing  the  action.     I' therefore  conceived  it  to  be  a 
question  to  be  left  to  the  jury,  wli^ther  the  defend- 
ant did  not  continue  in  the  same  mind,  as  to  with- 
holding the  goods  after  the  period  when  the  contract 
was  rescinded. 

Judgment  for  the  Defendants  in  Error* 


Vol-  V. 
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Safiirdin,  The  KiNG  agatttst  The  Inhabitants  of  Great 

May  i8th.  ^y, 

^  Yarmouth. 


A  hiring  at 
weekly  wages. 


HTHE  Court  of  Quarter  Settions,  for  the  cooaiy  of 
either  party  to  Suffolk^  Confirmed  an  ord^  of  two  justice^  for  the 

to  part  at  a^  removal  of  Sanmd  Gaming  and  Sarai  hu  wife^  from 
wMh\^ri!e  a  the  parish  of  Bungajf,  to  the  parish  of  GmU  Yamoiah 
^^^  h*"h*'     ^  ^oc/^tt,  subject  to  the  opinton  of  this  court  upon 

case  stated  that    ^be  following  Case: 

the  pauper  let  «    ^       .  .1  «  . 

himself  by  the  The  paupor  &  Grovti^y  previously  to  MS  marriage^ 

^  stated  that  and  about  eighteen  years  ag0|  hired  hlssself  to  one 

pauJ^r^lShim-  ''^^  **  ^^^^^  Kiniwiitt,  as a  joomeyman  balusB.  He 

aelf  by  the  [^t  lumselF  by  the  weeky  and  was  to  have  cs»  par  week 

week  nothing  ^  ^      '^ 

passed  between   wages»  and  also  mcBt^  drink,  washing,  and  lodgjngy 
master  as  to       and  either  party  was  to  be  at  liberty  Uy  part,  with  the 
b^the  weeis!      other,  by  giving  a  nunUVs  notice*    The  panpar  stated 
wi^ohm^''     he  let  himself  by  the  week,  and  was  to  ha^  s^s.  per 
weekly  wages,    ^eek,  bttt  at  the  same  time  stated,  that  nothing  passed 
between  his  master  and  himself  as  to  his  being  hired 
by  the  week,  except  that  he  was  to  have  5^;  per  week 
wsges.    The  pauper  served  under  this  hiring  four 
years  and  three  quarters  unintermptedlj^   and  then 
quitted,  the  service  upon  receiving  a  month's,  notice. 
He  received  his  wages  sometimes  at  the  end  of  a  week, 
sometimes  at  the  end  of  a  fortnight,  three  weeks,  or  a 
montli^  as  he  wanted  them.     He  entered  Worfs  ser- 
vice in  the  summer,  and  left  him  about  ^irkafbaat, 

Scarlett  and  Primrose  in  support  of  the  order  of 
Sessions,  admitted  the  rule,  that  where  the  wages  are 
weekly,   and  there  is  nothing  but  the  wages   from 

which 
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which  the  duration  of  the  service  is  to  be  collected^ 
the  hiring  is  a  weekly  hiring  (a) ;  but  they  relied  on 
the  distinction  arising  out  of  the  stipulation  for  a 
month's  notice,  for  that  is  inconsistent  with  a  weekly 
hiring.  (6) 

Topping  and  B.  Alderscm,  contra,  argued  upon  the 
statement  of  the  sessions  in  this  case,  that  this  was  a 
hiring  by  the  week ;  for  the  case  states,  "  he  let  him* 
self  by  the  week,*'  so  that  there  is  an  express  finding 
of  the  fact  in  the  first  instance;  and  that  which  follows, 
as  to  what  the  pauper  stated,  is  only  evidence,  and  not 
fact.  But  this  Court  will  only  look  to  the  facts,  and  will 
not  nicely  scrutinize  the  finding  of  the  sessions,  whether 
it  be  the  proper  conclusion  or  not,  but  rather  hold 
to  the  fact  as  the  sessions  have  found  it.  (c)  This 
being  so.  Rex  v.  Bradninch  (eZ)  is  in  all  respects  simi- 
kr,  and  is  decisive  of  the  present  case.  In  JRex  v. 
Hamprestofi^  no  period  of  hiring  was  mentioned,  as 
in  this  case,  to  preclude  the  inference  of  its  being 
for  a  year,  and  in  Rex  v.  Birdhrooke^  the  hiring  was 
eicpressly  for  the  year  round ;  so  that  they  afford  not 
any  analogy. 

Lord  Ell£HBorou(;»h  C.  J.  I  believe  the  Court  do 
not  feel  at  all  disposed  to  usurp  the  province  of  the 
Court  beiow,  as  to  the  statement  of  Xht  case ;  and  the 
observations  which  I  shall  make  will  be  founded  upon  . 


lis 
1816. 

The  KiMO 

cgahut 

The  Inhabit* 

ants  of 

OtKAT 

Yarmovth. 


(«)  1  Term  Rep.  453.  Rex  t.  NrurtVh  T^nty. 

(*)  Rex  ▼.  Birdhooke,  ^Te  m  Rep.  »45-    R*x  v.  HtmprestQHt  j  Term 
Ref,  2OS' 

(*)  Rex  t.  folkeshne^  3  Term  Rep»  50J-     -*«  ▼•  ft*riis,  ihid,  497. 
(J)  Burr.  S.  C.  662. 

I  2  the 
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The  Kino 
"  against 
The  Inhabit- 
ants of 
Great 
Yarmouth. 


the  facts  as  stated  in  it.  I  do  not  think  any  very  ma** 
terial  argument  arises  from  its  being  first  found  by  the 
sessions^  that  the  pauper  let  himself  for  a  week ;  be- 
cause that  is  explained  by  the  statement  which  follows. 
AH  the  facts  are  to  be  taken  together  into  consider^- 
ation,  without  reference  to  the  precise  order  in  which 
they  arc  found;  and  the  sessions  haye  come  to  this 
conclusion  upon  them,  that  the  hiring  was  an  inde- 
finite hiring.  The  first  fact  stated  is,  that  the  pauper 
let  himself  by  the'  week;  but  in  order  to  discover 
whether  that  was  intended  as  the  measure  of  time  for 
which  the  service  was  to  endure,  we  must  look  to  the 
context,  and  see  how  the  contract  was  determinable. 
We  find  then,  that  eitlier  party  was  to  be  at  liberty 
to  determine  it  by  giving  a  month's  notice.  Can  any 
one  say  that  it  is  a  weekly  hiring,  when  the  parties  were 
not  at  liberty  to  part  without  a  month's  notice?  I 
cannot  say  so.  What  then  is  the  effect  of  a  month's 
notice?  It  does  not  follow  from  thence^  that  it  was  a 
monthly  hiring,  or  for  any  definite  number  of  days. 
Wherefore,  as  there  is  no  limited  period  of  duration 
to .  be  assigned  for  the  service,  the  law  in  such  case 
implies,  that  it  is  for  a  year.  This  mode  of  consider- 
ing the  case,  is  somewhat  strengthened,  if  we  advert 
to  that  whicli  the  sessions  have  added,  namely,  that 
the  pauper  stated  that  nothing  passed  between  him 
and  'his  master,  as  to  his  being  hired  by  the  week, 
except  that  he  was  to  have  weekly  wages.  It  is,  there- 
fore, in  common  sense  and  fair  intendment  a  hiring, 
of  which  no  certain  portion  of  time  can  be  predi- 
cated for  its  duration,  and  is  consequently  a  general 
hiring,  which  the  law  says  is  a  hiring  for  a  year. 


Baylst 
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Bayley  J.  I  am  of  the  same  opinion.  The  Court  1816. 
do  not  interfere  with  facts  found  by  the  sessions,  but  — "^ 
we  take  it  for  granted,  that  the  sessions  could  not  a^ahsi    - 

mean  to  find  as  a  fact,  that  there  was  a  cfistinct  weekly         Inu  of '^ 
hiring,  and  upon  that  to  submit  the  question  to  us,  whe-     Ya^mqu,  h. 
ther  the  pauper  gained  a  settlement  by  service  under  it. 
It  would  be  to  impute  ignorance  to  the  sessions  to  sup- 
pose that  they  meant  to  put  any  such  question ;   and 
therefore  we  apprehend  they  meant  to  submit,  whether 
there  wiis  a  hiring  for  a  year.     The  sessions  state,  that 
the  pauper  let  himself  by  the  week,  and  if  this  were  all, 
it  would  import  that  there  was  not  any  obligation  either 
on  the  master  or  servant  beyond  a  week ;  but  the  case 
does  not  stop  here,  but  goes  on  to  state,  that  either 
party  was  to  be  at  liberty  to  part  at  a  month's  notice. 
Now,  if  there  was  to  be  a  month's  notice  before  the 
one  could  quit  or  the  other  dismiss  from  the  service, 
how  is  this  consistent  with  a  weekly  hiring?  Tbis.point 
was  discussed,  and,  as  I  thought,  was  settled  in  Rex  v. 
Hamprestony   that  the  requiring  a  month's  notice  is 
inconsistent  with  a  weekly  hiring.     It  has  been  urged, 
that  we  ought  to  reject  the  latter  part  of  the  case, 
because  it  is  evidence  only ;  but  I  do  not  agree  to  that, 
because  it  seems  to  me,  that  the  sessions  have  pur- 
posely stated  it,  in  order  to  ask  our  opinion,  whether 
the  right  conclusion  be,  that  the  pauper  let  himself 
by  the  week.     And  if  we  look  at  the  evidence^  it  puts 
the  case  out  of  doubt;  for  although  the  pauper  stated, 
that  he  let  himself  by  the  week,  yet  he  added  that 
nothing  passed  between  him  and  his  master,  as  to  his 
being  hired  by  the  week,  except  that  he  was  to  have 
weekly  wages.      Now  if  that  were  so,  and  a  month's 
notice  were  required,  this  was  not  a  weekly  hiring 
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and  if  not  a  weekly  hiring,  then  there  was  no  definite 
period  assigned  for  its  duration,  and  it  became  a 
general  hiring;  and  this  the  law  has  defined  to  be  a 
hiring  for  a  year.  I  consider  this  then  as  a  hiring  at 
weekly  wages  to  be  determined  by  a  monthly  notice^ 
which  according  to  Bex  y»  Hamp'estan  is  a  hiring  for 
a  year. 


Abbott  J.  This  case  is  certainly  not  drawn  up 
with  the  usual  perspicuity  of  a  case  stated  by  the 
sessions,  because  it  states  evidence  of  the  fact,  instead 
of  the  fact  itself,  which  ought  to  be  found.  If  upon 
a  case  stating  evidence  only,  this  Ck>urt  should  think 
the  conclusion  which  the  sessions  had  drawn  from  it 
a  wrong  conclusion,  they  would  probably  deem  it 
better  to  send  back  the  case  for  revision ;  but  where^ 
as  in  the  present  case,  the  conclusion  appears  to  be 
right,  it  would  be  useless  to  send  it  down  again.  Now, 
if  we  take  the  case  upon  the  pauper's  evidence,  it  seems 
to  me,  that  he  agreed  to  serve  for  55.  a  week,  and  that 
they  should  be  at  liberty  to  part  at  a  month's  notice; 
which  according  to  Rex  v.  Hawpreston^  and  the  reason 
of  the  thing,  amounts  to  a  general  hiring.  It  is  plain, 
that  the  period  of  service  was  not  fixed  by  the  hiring 
the  contract  was  not  confined  to  a  week,  for  there 
was  to  be  a  month's  notice;  neither  was  it  for  a. month, 
for  there  were  weekly  wages;  the  hiring,  therefore,  was 
indefinite,  and  it  now  is  too  late  to  deny  that  this 
is  a  j-early  hiring.  For  these  reasons,  I  think  the 
conclusion  of  the  sessions  was  right. 

HoLROTD  J.    I  am  also  of  the  same  opinion,  that 

the  sessions  came  to  the  proper  conelusion.     This^  as 

II  it 
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it  appaaiv  to  me,  was  a  geo^nd  iamg^  delenninable  at        18 1 6. 
any  pariad by  a monlh'iiiiotioe^  whiohii  in  law  ayearly        ' 
biruig.  U  wasMtaweeklyhiring,  becauseof  the  month's        4!gmiu^ 
notice  DOT  a  birii^  for  a  month,  for  then  it  would  have     "^I'SJtf  *'" 
been<ktermima)le  only  attbe  completion  of  cadi  montii^s     y^^"o*^th. 
service,  whereas  this  might  have  been  determined  at  the 
mBpintioB  of  a   month'^  notice,    without  r^ard  to 
wketfaer  it  expired  at  the  month's  end  or  not.    I  thhnk^ 
iheBefoee^  that  tbe;fiiiding  of  the  aessions  was  right. 

Order  of  Sessions  confirmed*  {a} 

(«)  6ee  Meg  r.  JM4^Miif,  ^f,  v^.  «il  a43*    J^  ▼•  Umhetb,  mtt, 

vol.  IT.  315. 


The  KiNO  t^em^  W.  YoNGE,    D.  D.  Saturday, 

^  '  May  J8th. 

TACOJfi  S4N'IiAM  being  ^possessed  of  a  term  of  Probate  in  the 

•  .II.  ^*^>,«  «„  court  of  the 

years  an  certain  Jands  situate  at  Jsi^ld  and  Thorpe^  Archdetcon  of 

*•  P^^s,  in  the  county  aQd  within  the  archdeaconry  wb^^'hc 

of-Sg^&M,  in  the  diocese  ollSlomich^  made  his  will,  and  fJif '***^^*'^o** 

thereby  appointed  iZ.  Bizhu  bis  executor ;   and  after*  P^ve  the  wills 

.  of  all  persons 

aracds,  on  the  zst  Ja^  1^66^  died  within  the  archdea-  deceased  within 

conry  of  Sudbury ^  also  in  the  diocese  of  Noj-wicA.    The  conry,  was  held 

aMCUtor  proved  the  will,  in  the  archdeaconry  court  of  f^r  hiving  *'' 

Sudbmy^  and  obtained  probate  tliere^  and  assigned  the  flf^  aTdfdTa^* 

aaid  term  to  G.  JR.  who  afterwards  sold  and  conveyed  <?"'y  *  ^' 

"         though  he  wa» 

tJbe  teme  to  one  Z)«  Birkett  s  and  the  said  JD.  JBirketi,   posMsaed  of  a 
£9r  the  perfiecting  his  titles  and  in  order  thereto  for  ob-   in'iandslyrng 
taining  letters  of  administratio%  widi  the  will  annexiNi,   ][^chdM^nfy''^ 
ia.  the  consistorial  and  episcopal  court  of  the  Bishop  of  ^7!  ^^  ^^^ 
Nomkif  appeared  before  the  defendant  bemg  chaooel- 
loi^  vicar-general^  and  official  princ^ml  of  ih».  aaid 
I  4  bishop 
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1816.  bishop  at  the  Baid  court,  and  prayed  that  the  commis- 
safy  for  the  archdeaconry  of  Sudbury  might  be  monished 

The  Kino  •      i  •    •      i      -ii     i" 

against  to  transmit  the  original  will  of  Banham  to  the  judge  of 
the  bishop's  court,  .and  to  leave  it  there  for  the  purpose 
of  having  administration  granted  to  a  nominee. of- the 
said  JD.  BirketL  ....      a 

The  defej;idapt.  having  refused  to  grant  the  said  mo- 
niticfl],  a  jnandamus  to  grant  the  same  was  issued  to  him 
reciting  all. these  facts,  and  alleging  that  the  arch- 
deaconry court  of  Stidbury  had,  no  jurisdiction  to  grant 
the  said  probate,  but  that  the  same  belonged  to  the 
consistorial  and  episcopal  court  of  the  Bishop  of 
Norwich. 

To  this  the  defendant  returned,  that  the  will  was 
brought  into  the  court  of  the  Reverend  Joseph  Ataoell^ 
then  commissary  for  the  archdeaconry  of  Sudbmy,  and 
that  the  said  court  bad  power  to  grant  probate ;  for  that 
on  the   loth  of  December^   1755,  the  then  bishop  of 
Norwich,  by   deed-poll,  appointed  the  said  J,  A,  to 
be  commissary,  and  granted  full  power  to  prove  the 
wills  of  all  persons  deceased  within  the  si^id  archdea- 
'conry  ofSudbwy,  (the  last  wills  of  noblemen,  esquires, 
'  clergymen,  and  beneficed  persons,  and  others,  widiih 
the  archdeaconry  aforesaid,  who  should  of  their  own 
accord  desire  to  come  to  the  bishop  and  vicar-general 
excepted,)    which  appointment  was   duly  confirmed 
by  the  dean  and  chapter  of  Norwich.    That  J.  -^.,  by 
force  of  the  said  appointment,  became  possessed  of  full 
power  to  grant  probate  and  administration  (with  the 
exceptions  in  tlie  deed),  as  fully  to  all  intents  and  pur- 
poses as  the  same  could  or  might  be  granted  by  the 
-consistorial    and  episcopal  'court   of    the   Bishc^  •  of 
Norwich.    That  J.  Banham,  after  the  said  appointmtot, 
being  resident  within  the  archdeaconry  oiSudbwy,  and 
14  not 
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not  being  a  nobleman,  esquire,  clergymen,  or  beneficed         1816. 
person,  died  within  the  same  archdeaconry,  to  wit,  at      xh^  Kiwg- 
Pekham  ;   that  his  executor  not  desiring  to  proceed  be-         agJnst 
fore  the  bishop  and  his  vicar-general,  obtained  probate 
of  the  will,  in  the  court  of  the  said  J.  A. :  and  tKe 
return  alleged,  that  the  probate  was  as  valid  in  law,  as 
if  it  had  been  granted  by  the  vicar-general  in  the  said  . 
consistorial  and  episcopal  court;   that  the  said  court  of 
the  archdeaconry  of  Sudbury  had  possession  of  the 
original  will ;  and  denied  that  the  defendant  had  autho- 
rity to  issue  a  monition,  &c. 

Bichardson  took  exception  to  this  return,  that  by 
the  general  rule  probate  is  to  be  granted  by  *  the 
ordinary  or  his  proper  officer,  who  are  armed  with 
competent  authority  to  enforce  the  jurisdiction  with 
whiclTthey  are  invested,  and  to  compel  probate  for  the 
benefit  of  all  parties  interested  under  the  will.  For 
which  purpose,  the  ordinary  or  his  proper  officer  may, 
if  the  executor  refuse  to  come  in,  issue  a  monition  to 
hioi,  which  if  the  executor  disregards,  they  may  issue  a 
commission  to  collect  the  goods  of  the  deceased.  From 
all  vrhich  it'  is  plain,  that  the  officer  entitled  to  grant 
probate  must  be  such  as  has  authority  over  the  district 
where  the  property  of  the  deceased  lies,  otherwise  he 
cannot :have  the. means  of  enforcing  probate;  and  this 
coiMtitutes  the  dtBtinctipn  betWeeU  the  poweriB  of  the 
ordinary  and  atchdeacon  in  this-  respect,  the  ohe 
being  restrained,  to  the  archdeaconry,*  the  other  being 
general  over  the  whole  diocese.  It  follows  then,  that  as 
the  commissary  for  Sudbury  could  have  had  no  power 
to  seize  a  term  of  years  in  lands,  which  lie  not  in  hi« 
archdeaconry,  h6  could  not  be  the  proper  officer  to 
grant  probate  in  this  case. 

Per 
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Per  Curiam.  The  appointment  of  the  bisiiop,  as  it 
regards  the  power  of  the  commissary  to  prove  wills, 
arms  him  with  episcopal  authority  for  that  purpose. 
The  grant  of  the  power  attracts  to  it  all  the  means  by 
which  the  power  can  be  exercisod.  The  commissary  is 
bishop  tof  the  purpose  of  proving  such  wills.ashe  is 
authorized  by  the  grant  to  prove. 

Return  confirmed. 


Scarlett  and   Robinson  were  to  have  supported  the 
return. 


Mondajt 
May  20t:. 


Hentig  and  Another  ggainst  Staitjfoirxh. 


'T'HIS  case  was  argued  on  a  former  day  in  this  term^ 

by  the  Altomey-General^  Gaselee,  and  F.  Pettodt^ 

for  the  plaintiffi ;  and  by  Scarlett  and  Bam^voaU,  for  the 

defendant.     The  case  of  Oom  v.  Bruce  (a)  was  mainly 


Where  1  licence 
was  obuined 
and  iosuriDce 
cfTcctcd  from 
Miga  to  H»'l, 
OH  i^oods  the 
produce  of 

^Mitf.  on  board  relied  on   for  the  plaintifis;  and  those  of  Andree  v. 

butlthe^ship  ^'  Fletcher  (6),  Morck  v.  Abel  (c),  Lubbock  v.  Potts  (rf)^ 

IlapVefo7e%he  Toulmin  V.  Afiderson  (e).    Come  v.  Barter  (/\  Van^ 

^hTLtn^^^  Aarfo/s  v.  Halhed{g)y  for  the  defendants. 

be  obtained 
reached  the 
agent,  the  ' 
letter  liaviog 
been  delayed 
by  contrary 
windi  beyond 
the  ttsual  time, 
and  the  licence 
was  obtained 
two  dayi  after- 
wards, and  the  iniarance  efTe^ed  sobsequently  to  that :  Held  that  though  the  w>yagc 
was  in  iU  ioceptioa  illegaO,  being fcontniiy  to  x%^.%.  frxSi  s.%^  nmmhcltfs  fht 
assured  might  recoTcr  back  the  premiom. 


Cur.  adv.  vutt. 

Lord,  EiXBMBOBouGH  C  J.  en  this  day  ddivcrad 
tht  jadgmenc  of  the  Court  This  wmi  an  actkm  fior 
money  had  and  received,  to  reoofcr  bode  Che  piMuvni 
liiat  had  been  paid  on  a  policy  of  inMranoa.    The 


(«)  la  EdUt  S15. 
{d)  7  -£«/,  449- 


(h)  3  ferm  Sep.  %U. 


(/)  ^«/r,w>LiT.x6. 
cause 
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cause  was  tried  before  me  at  Guildhatt,  and  the  facts,  ^^^^* 
as  sUted  by  the  plaintifls'  counsel,  and  which  were  hIntId 
admitted  without  proof,  were  these:  The  policy  was  stj^hjI'^tb 
dated  on  the  20th  of  November^  and  was  on  goods  at  and 
from  Miga  to  Hull.  The  ship,  which  was  a  Swedish 
ship,  was  diartered  for  the  voyage;  and  by  the  terms 
of  the  charter-party  a  British  licence  for  the  voyage  was 
to  be  procured.  On  the  3d  of  September  a  letter  was 
written  and  sent  from  Biga  to  the  agent  of  the  assured 
in  Euglandy  directing  him  to  procure  a  licence  and  to 
effect  insurance.  The  lettet  was  delayed  beyond  the 
usual  tune  by  contrary  winds,  and  was  not  received 
till  the  ;th  of  October.  On  the  7th  of  October  a  licence 
was  obtained.  The  ship  sailed  from  Riga  on  the  3d. 
It  was  otgected,  that  this  was  an  illegal  voyage,  by  the 
Stat*  12  Car.  2.  c.  18.  $.  8.,  the  ship  being  Suoedish^  and 
the  goods  the  produce  of  Russia^  and  that  the  plaintiff 
being  particeps  criminis^  could  not  recover  back  the 
preoiium.  A  verdict  was  taken  for  the  plaintifl^  with 
liberty  to  the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit.  Such  a  motion  wui;  accordingly  made, 
and  a  rule  to  shew  cause  granted,  and  the  matter  has 
been  argued.  Upon  consideration,  we  think  the  plain- 
tiff is  entitled  to  recover  back  the  premium,  on  the 
priaeiple  of  the  decision  of  Oojrt.  Bruce^  i%  East^ 
225.  The  objection  is,  that  the  contract  was  ill^fal, 
the  voyage  insored  being  for  the  conveyance  otBtissian 
commodilies  from  Btima  to  England  in  a  Swedish  ship, 
and  so  contrary  to  the  navigation  act,  12  Caf\  a.  c,  1 8. 
s.  8.,  and  that  the  plaintiff  being  particeps  criminis 
cannot  recover  back  the  money  paid  on  the  illegal  con- 
sideration. Kit  before  the  time  of  this  insurance,  a 
statute  had  passed,  enabling  his  majesty  to  \cfpSkie  such 

a  voyage 
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1 8 1 G.  a  voyage  by  licence,  and  in  fact  a  licence  had  beeiT 
granted  before  tho  policy  was  effected,  though  not  until 
four  days  after  the  ship  sailed,  the  ship  having  sailed  on 
the  3d  October^  and  the  licence  being  dated  on,  and 
expressly  made  to  be  in  force  from  the  7th  of  that 
month.  The  ship  having  sailed  before  the  licence  was 
granted,  it  has  been  decided,  and  rightly  so,  that  the 
policy  was  void.  No  risk,  therefore,  was  ever  incurred 
by  the  underwriter,  and  if  he  can  retain  the  premium^ 
he  will  retain  it  for  nothing.  But  though  the  licence 
was  not  actually  obtained  until  the  7th  of  Ociobery  it 
was  always  in  the  contemplation  of  the  parties,  that  a 
licence  ^ould  be  obtained;  the  charter-party  provides 
for  it,  and  a  letter  directing  it  to  be  obtained  was  sent 
from  Eiga^  on  the  3d  of  September^  which,  accord- 
ing to  the  ordinary  course^  might  be  expected  to  have 
arrived  in  England  in  time  for  a  licence  to  be  procured 
before  the  3d  of  October,  the  day  of  the  ship's  departure. 
If  the  licence  had  been  obtained  before  the  ship's  de- 
parture, the  voyage  would  have  been  legal.  The  plain- 
tiff residing  abroad  had  reasonable  ground  to  suppose, 
that  the  licence  would  be  obtained  before  the  ship  sailed : 
he  contemplated  a  legal  and  not  an  illegal  voyage.  His 
agent  in  England  knew  that  the  licence  was  obtained^ 
but  was  ignorant  of  the  time  of  the  ship's  departure  ; 
he  also  contemplated  a  legal  and  not  an  illegal  voyage. 
The  illegality  depended  upon  a  ikct,  viz.  the  posteriority 
of  the  licence  to  the  ship's  departure,  which  was  not 
known  to  the  parties,  and  was  contrary  to  the  opinion 
and  expectation  that  the  plaintiff  might  reasonably  en- 
tertain. In  this  respect,  the  present  case  is  in  principle 
the  same  as  Oom  v.  Bruce  j  there  the  i]lq;ality  of  the 
voyage  arose  out  of  the  commenoement  of  hostilities  on 
'         ^  the 
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the  part  of  Russia^  which  was  a  fact  unknown  to  the         1816. 

plaintiflS  when  they  effected  the  policy.     It  was  urged        

in  argument,  for  the  purpose  of  distinguishing  the  two  ngaulr 
cases,  that  here  the  voyage  was  prima  facie  illegal,  be- 
cause a  licence  was  necessary  to  legalise  it.  But  there 
is  nothing  of  illegality  apparent  on  the  face  of  the 
policy,  and  as  far  as  the  plaintiffs'  knowledge  of  the 
fact%  coupled  with  the  circumstance  of  the  expected 
licence,  appears  to  have  extended,  he  had  a  right  to 
suppose  that  the  voyage  would  be  legal :  there  was  no 
ill^[ality  apparent  to  him  or  to  his  agent  We  think, 
therefore,  that  this  distinction  does  not  exist.  But 
the  case  is  plainly  distinguishable  from  all  the  cases 
cited  on  the  part  of  the  defendant,  wherein  the  return 
of  premium  was  called  in  question.  In  Toulntin  v. 
Andersofh  i  Taunton^  227.,  no  question  on  the  return 
of  premium  was  ever  made.  In  all  the  other  cases 
cited  the  voyages  were  illegal;  and  there  was  not  in 
any  one  of  them  any  state  of  facts  either  actually 
existing  or  supposed  to  exist,  that  could*  render  it 
l^al.  In  the  present  case,  a  state  of  facts  was  sup- 
posed to  exist,  and  reasonably  so  supposed,  under 
which,  if  the  expectation  of  the  parties  had  been 
realised^  the  voyage  would  have  been  legal  Unfortu- 
nately for  the  plaintiff' his  expectation  was  disappointed, 
and  he  lost  the  benefit  of  his  insurance;  but'  he  con- 
templated a  legal  voyage  and  a  legal  contract.  And  we 
think,  therefore,  that  he  is  not  a  party  to  a  violation 
of  the  law,  and  is  entided  to  recover  back  his  pre- 
mium, as  money  paid  without  any  oonsideration. 

Rule  to  be  discharged. 
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Monday,  Doe,  on  the  Demise  of  Chattaway,  against 

Smith  and  Wife. 

Dcfiscofthc     IT'JECTMENT.    At  the  trial  before  BayleuJ.,  kt 

interest  of  all        Ht  ^  j.     \. 

my  Und  pro-  the  Warwickshire  assizes,  there  was  a  verdict  for 

houses,  bank       the  plainti£^  subject  to  the  opinion  of  the  Court  upon 

stock,  or  cash,      ^i      a  n 

after  discharg-     the  following  case : 

to^fiT'^wlfcr'         "^^^^  BusseU  being  seised  in  fee,  of  the  premises  in 

and  after  her      question,  by  his  will  dated  the  20th  Ji*n^, ;  1800,  de- 
demise  to  my        1  '      ^ 

brother  fv,  for   vised  as  foUows.  (fl)     "  Item,  after  my  demise,  I  be- 

Bfc,  but  not  to  .^     «      .  <•    11  1       1 

cut,  fail,  or  de-  <*  queath  to  my  wife  the  interest  of  all  my  land  property, 

ofOie*  estate^  "  whether  houses,  bank  stock,  or  cash,  after  the  dis- 

T^l^omy  "  charging  my  lawful  debts.     Item,  after  the  demise 

sitter  C.'s/i-  « ^f  jjjy  yg^^   I  bequeath   to    my  brother    WiUiam 

heirship  for  «  jRussell  during  his  natural  life^  but  not  to  cut,  fall, 

ever:"  Held  ° 

that  the  real       «  or  any  way  destroy  any  thing  of  the  estate,  nor 

estate  passed  in^  ^i<.  1  ^  ^      •  1  t 

entirety  to  the    **  mortgage  one  farfitmg   the    said    tiUe;    and    one 

heirof*c!in'       "shilling  to  I  likewise  bequeath  to  his  son  WiUioM} 

fe«-  (s  gud  i^f^r  the  decease  of  my  brother  WiUiam  $Sote- 

^  said,  I  bequeath  into  my  sister's  Chattaway  Jamily, 

^^  to  go  in  aresJiipe  for  ever;  and  the  interest  of  seven 

"  hundred  pounds  three  per  cent  consals  Bank  stock, 

<<  I  bequeath  to  LAfdia  Grant  during  her  natural  life^ 

«  after  the  decease  of  L.  Grants  I  bequeath  among  my 

«  sisters  Ann  Cox,  Mary  Carpenter,  and  Sairah  Chat- 

"  /otoay,  and  if  either  the  above  should   be  decast, 

^<  my  wish  is^  that  the  shares  should  go  to  my  sister's 


{a)  The  language  and  spelling  of  this  will  are  strictly  preferred, 
it  being  a  material  considention  that  this  was  the  will  of  an  illiterate 
testator. 

"  ChaHa- 
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^^Chaiiawasf  fainily/*     And  the  testator    appoioted        1816. 
his  wife  and  another  bis  executors.    The  testator  died ;        — "^ 

Dob,  dcm. 

bis  wife  also,  and  WilUam  bis  brother,  wbo  survived    Cbattawat. 

him,  are  both  dead.     The  lessor  of  the  plainti£P  is         sm^'tu. 

the  eldest  male  of  the  eight  children  of  the  testator's 

sister  CAattawajfy  whose  family  are  mentioned   in  the 

will,  and  the  drfendant's  wife  is  one  of  the  said  chil- 

cben,   by  the  same  fiidier.     The  testator's  sister  €Aa^ 

AnMy  is  still  living. 

And  the  question  was,  whether  under  this  devise, 
"  into  his  sister  Cftaftawaj^s  family  to  go  in  heirship  for 
^<  ever,"  the  lessor  of  the  plaintifl^  as  eldest  son,  was 
entitled  to  the  entirety,  or  whether  ail  the  children  of 
tke  testetor's  sister  ChaUamay  were  eqnally  entitled. 

Ca^iberi^  ibr  the  plaintiff,  argued,  diat  he  was  en- 
titled to  die  whole  in  fee.  He  cited  Barnes  v.  Patch  (a), 
to  shew  that  by  the  detise  to  her  family  the  testator's 
sistier  ChafiawiA^  was  herself  excluded  from  any  in- 
terest And  upon  the  principal  point,  he  relied  on 
CHafpmarCs  case  (6),  as  recognized  by  Lord  Hobart  in 
Courtis  V.  Clerke  (c),  that  **  if  land  be  devised  to  a 
stock,  or  family,  or  house,  it  shall  be  understood  of  the 
heir  principal  of  the  house.'*  So  in  Crassly  v.  Clare  {d) 
the  Court  took  the  distinction  between  a  devise  to 
^'  descendant^''  or  ^'relations,"  which  comprehends  se- 
rerid;  and  a  devise  to  the  stock  or  family,  where  it  is 
confined  to  tbe  head.  And  in  Wright  v.  Atiyns  {e) 
the  Master  of  the  Rolls  saw  no  reason  to  dissent 
ii-om  Ckapmffit%  case^  as  recognized  by  TuoitA  Hobart 

(a>  8  Vti.  604.  (*)  /);«•,  333.  (0  Bfk,  33. 

in 
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in  Caunden  v.  Clerke.  From  all  which,  it  appears, 
that  if  this  had  been  a  devise  to  the  "  family,'*  without 
CHATTAw'lJy,  more,  it  would  have  passed  a  fee  to  the  lessor  of 
plaintiff;  h  fortiori^  where  the  testator  has  added,  "  to 
go  in  heirship  for  ever." 

•  Adams,  contra,  did  not  deny  the  authority  of  Chap^ 
man's  case;  nevertheless,  he  said,  that,  the  word 
'^  family"  did  not  so  necessarily  import  the  head  of 
it  as  to  be  incapable  of  a  more  general  meaning, 
if  such  should  .be  the  intention  of  the  testator ;  and 
accordingly  in  Macleroth  v.  Bacon  (a),  and  Crumfs  v. 
Colman  (i),  it  actually,  received  the  larger  ccmstruction 
now  contended  for.  This  was  a  mixed  devise  of  real 
and  personal  property,  and  both  were  intended  to  pass 
in  the  same  way.  So  in  Pyot  v.  Pyot  (c),  the  devke 
was  of  real  and  personal  property  to  the  nearest  re^ 
lations;  and  it  was  decreed,  that  it  passed  to  the  three 
relations  who  stood  in  the  nearest  d^ee*  In  like 
manner  in  Somes  v.  Patch,  upon  a  devise  of  the  same 
description  to  A.  and  iS/s  families,  all  the  children 
were  allowed  to  take.  That  the  testator  did  not  in- 
tend the  land  to  pass  to  his  sister  Ckatkeoxgfs  heir 
is  plain  from  this  consideration;  that  thereby  it 
might  have  passed  to  his  brother  William*%  son^  to 
whom  be  had  given  a  shilling.  And  if  the  construc- 
tion contended  for  by  the  plaintiff  should  hold*  it 
will  follow,  that  the  same  words  will  have  a  different 
sense  given  to  them  in  different  parts  of  this  will;  for 
tliere  can  be  no  doubt  that  under  the  bequest  of  thc^ 
shares  of  stock  to   his  sister  ChaUa:wm/s  fimuly^   all 

{a)  s  yts,  159.  {h)  9  Fes,  319.  [c)  i  Fesi  335. 

.    the 
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tbe  children  would  take.     For  the  sake,  therefore^        1816, 
of  unity  of  construction,  if  there  werq  •  nptbipir  else^       "~~^ 

the  heir  shall  not  take  the  real  estate*  Cbattawat. 


ogatnst 
Smith, 


Casberdf  in  reply,  denied  that  the  devise  to  his  sister 
Chattawcn^s  fimily  was  a  mixed  one  of  real  and  per* 
sonal  property,  it  being  a  devise  of  the  same,  and  no 
more  than  what  the  testator  had  previously  given  to 
his  brother  William  for  life,  which  was  plainly  no 
xnore  than  the  realty,  because  he  was  prohibited  from 
cutting,  felling,  or  destroying  the  estate. 

Cur.  ado.  wU* 

Lord  £ix£KB0R0U6H  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court.  This  i»se  arises  upon  the 
very,  imperfect  will  ^  of  an  illiterate  lector.  The 
qnestion  is,  whether  the  premises,  for  which  the  eject^i 
ment  was  brought,  are  upon  the  construction  of  the 
will  given  to  the  lessor  of  the  plaintiff  as  the  eldest 
SOD  of  his  mother  Sarah  Chattan»ayy  or  whether,  they 
are.to.be  divided  between  him  and  his  seven  brothers 
and  sisters.  It  is  admitted,  that  in  general  by  the 
devise  of  an  estate  of  inheritance  in  land  to  a  faniily, 
the  eldest  son,  as  being  the  heir  and  representative  of 
the  ikmily,  shall  take  the  whole,  according  to  the 
opinion  of  the  judges  in  Chapman^s  case,  Dyery^'ii'f 
recognized  by  Lord  C.  J.  Hobart  in  Counden  v.  Clarke^ 
Hob.  33.,  by  Sir  Thomas  Clarke  in  Crossley  v.  Clare^ 
-<*»i.  397.,  and  acted  upon  by  the  present  Master  of 
the  Rolls  in  Wright  v,  Atkins^  ly  Fez.  Jun.  2SS*  But 
it  was  argued,  that  a  different  rule  ought  to  prevail  in 
this  particular  case,  for  two  reasons ;  firsts  because  this 
i«  alleged  to  be  a  gift  of  real  and  personal  property 

VouV.  K  mixed 


Digitized  by  VjOOQ IC 


15tf  CASES  IK  EASTER  TERM 

181&        mixed  together;  and  secondly,  because  there  is  in  the 

-  same  will  another  clause  bequeathing  some  personal 

Dob,  dem.  .       ,  _        .  .         ,  , 

Cbattawat,    property  m  the  contingency  therein  mentioned  to  the 

SMiTik        same  family ;  which  would  be  devisable  among  all  the 
children  of  the  testator's  sister ;  and  it  is  contended, 
that  the  same  word  <<  family,"  used  in  di£krent  parts 
of  the  same  will,  must  in  every  instance  in  which  it 
occurs  denote  the  same  description  of  persons.    The 
word  fiunily  does  not  always  and  necessarily  mean  the 
eldest  male.     A  bequest  of  personalty  alone^  to.  a 
family,  will,  according  to  the  authorities  dted  for  the 
defendant^  be  construed  a  gift  to  all  such  of  the  fiunily 
as  would  in  the  case  of  intestacy  be  entitled  to  take 
under  the  statute  of  distributions;  and  in  the  case  of 
M^Lerdh  v.  Bacony  5  Vez.  Jun.  159.,  the  husband 
was  included  in  the  word  famOy,  under  very  peculiar 
circumstances.    The  only  decision  in  &vor  of  the  par- 
tition of  a  mixed  fund  is  the  case  of  Pyot  v.  Ihfot^ 
I  Vez.  335.,  wherein  Lord  Chancellor  Hardwickc  held 
the  word  *<  relation"  to  be  nomen  ccUectivumy  and  distri* 
'    bnted  a  mixed  fiind  among  several  persons.    But  it  is 
observable  that  there  the  gift  was  to  the  nearest  re- 
lation of  the  name  of  Pjfots  and  as  there  were  several 
of  that  name  in  equal  degree^  the  Lord  Chancellor 
considered  that  the  will  would  have  been  void  for 
uncertainty  if  he  should  hold  the  words  to  denote  one 
person  only.    We  are  of  opmion,  however,  that  the 
devise  now  in  question  relates  to  land  only.     The 
meaning  of  the  testator  is  veiy  ill  explained.    By  the 
first  dause^  a  life-interest  in  the  whole  property,  real 
and  personal,  is  given  to  the  wife.    The  gift  into  the 
family  of  his  sister  ChattceoMtj)  is  of  a  remainder  after 
the  deaths  not  only  of  his^wif^  but  also  of  his  brother 

Jfsttuwh 
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WiJUamj  and  the  subject  of  it  is  only  what  is  previously  I8]6« 
given  to  the  brother  WiUiam  for  life^  The  precise  " 
sobject  *6f  the  device  to  his  brothe]r  WiUiam  is  not  Chatta^'t, 
mentioned  in  terms,  but  the  restriction  not  to  cut,  fill,  ^7th. 
or  any  wayd  destroy  any  thing  of  th&  estate,  nor  mort- 
gage, on  fi)rfeiting  the  titfe,  seenis  WhoUy  inapplicable 
to  personal  propekty,  and  so  likewise  do  the  words 
**  to  go  in  heirship  fbJr  eveir;*'  ahd  the  bequest  of  700/L 
three  per  cent,  coiisolidated  bank  annuities,  whicli 
occurs  ill  a  later  part  of  the  will,  appears  to  be  in- 
tended to  taike  efiect  only  after  the  death  of  the  testator^s 
widdw,  and  not  afler  the  death  of  her  and  the  testa- 
tor's brother  tVtUiam:  and  if  it  be^  then  clearly  the 
clause  iihmedlatiely  following  the  gift  to  his  Wife,  cannot 
comprize  all  the  property  previously  given  to  the  wife. 
For  th^  reasons  we  think  the  reSal  estate  only  passed 
to  the  testator's  brother  JViUiatnj  and  in  remainder 
intd  the  family  of  his  sister  Chattaway.  And  upon 
this  construction,  the  reasoning  and  authorities  relat>- 
iiig  to  mixed  property,  become  inapplicable  to  the 
present  case.  And  the  second  objection  is  reduced 
only  to  this,  viz.  that  two  different  meanings  will  upon 
this  construction  be  given  to  the  word  <^  family"  in 
two  distinct  clauses  in  the  same  will.  We  think  there 
is  ho  weight  in  this  objection.  The  use  of  the  same 
word  in  different  senses,  when  applied  to  different 
subjects,  is  a  matter  of  very  frequent  occurrence  not 
only  in  conversation,  but  also  in  writing.  It  is  indeed 
one  great  and  common  source  of  obscurity.  But  we 
are  warranted  in  saying  that  a  different  meaning  may 
be  ^ven  to  the  same  word,  with  reference  to  real  and 
personal  property  in  a  will,  by  the  opinion  of  Lord 
Maccksfield  in  Forth  v.  Chapman^  i  P.  JVm.  663.,  at  the 

K  2  end 
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1816.        ci^d  of  the  report,  with  reference  to  different  clause% 
•        and  of  Lord  Hardwcke  in  Sheffield  v.  Lord  Orrenff 
CHAxi-A^'T,    3  ^k.  288 ;    Lord  Hardwich  immediately  adverting 
SmTth,        *^^  recognizing  the  construction  of  Lord  Macclesfield 
on  this  very  subject  in  Forth  v.  Chapman^  and  in  the 
Earl  of  Stafford  v.  Buckley^  z  Vez.  i8o.,  with  reference 
even  to  one  and  the  same  clause.    In  the  case  of  Doe 
V.  Over  and  Others^  i  Taunt.  267.,  Seqeant  Heyooood^ 
in  the  course  of  his  argument,  refers  to  a  case  in 
Chancery,  in  the  following  manner :  —  "  3d  July  I732# 
By  the  Master  of  the  Rolls  under  a  limitation  to  the 
family  of  Jl  &,  the  real  estates  descend  to  the  heir  at 
law,  the  personal  estate  goes  to  the  next  of  kin. 
MS.  note    probably  of   the   late  Mr.  Cor,  but  the 
decree  of  that  day,  upon  search,  has  not  been  found." 
'  The  present  Master  of  the  Rolls  notices  this  dtation 
in    Wright  v.  Atkins^    17   Ves.  Jun.  255.     If  such 
a  decision. took  places  it  would  be  a  direct  authority 
in  favor  of  the  present  plaintiff,  even  if  the  particular 
clause  in  question  comprized  personal  as  well  as  real 
estate.    It  may  also  be  remarked,  that  the  language 
of  the  two  clauses  is  not  precisely  the  same.    The 
contingent  shares  of  the  7002.  stock  are  directed  to  go 
'ifohis  sister  CA^7^//n(;^ys  family,  but  the  remainder  of 
the  real  estate  is  bequeathed  into  his  sister  Chaitcmajf^ 
family,  and  with  the  additional  words  to  go  in  heir- 
ship for  ever,  which  denote  the  course  of  inheritance 
in  land  at  the  common  law,  viz.  to  the  elder  and  more 
worthy  of  blood.     We  are  of  opinion,  therefore,  that 
the  verdict  is  right,  and  that  the  postea  must  be  de* 
llvered  to  the  plaintiff. 
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16ie. 

The  King  agakst  Thomas  Smith,  Hrtdnisda,. 

J^MITH  was  convicted  before  two  justices  of  the  Twojuitlces 

county  of  Middlesex,  for  conveying  at  one  time  a  ZLV^h%. 
larger  quantity  of  gunpowder  than  allowed  by  law.   ^-fii-^-xs/to 

J  .  ■  J  9    adjudge  a  for- 

and  upon  a  certiorari  to  remove  the  record,  the  same  Wturc  of  gun- 
was  returned  into  this  court ;  and  stated,   that  on  the  ftSlTy  convVed* 
20th  of  Naoember  in  the  fifty-sixth  year  of  the  King,  at  l^izbg^T'' 
the  Thames  police  office.  Sec,  one  John  Gotty,  a  Thames  JJnvlctitn'  ^^^ 
police  surveyor,  in  his  prpper  person,  came   before  "»»^  shew  that 

rrrjTri-'  #.1..  ^^  pcrion  to 

J.  ti.  and «/.  X».,  being  two  of  his  majesty's  justices,  &c.,    ^*>ora  >t  is  ad- 
and  then  and  there  gave  the  said  justices  to  under-  ?efi'n who*" 
stand  and  be  informed,  that  one  T.  Smith  did,  on  the  TdSid'to""*^ 
f  1 7th  of  November  J  in  the  said  year,  convey  in  a  certain   ^*  ^'*  *^*  P**^" 
vessel  by  water,  to  wit,  m  a  boat  called  the  «  Thomas  the  same,  with* 
and  Ann,"  on  the  river  Thames  at  Blachoall,  in  the   kwffidSt" 
said  county  of  Middlesex,  a  certain  quantity  of  gun- 
powder, to  wit,  twenty-five  barrels  and  forty-nine  half 
barrels,  containing  together  and  in  the  whole  4900  lbs. 
weight  of  gunpowder  or  thereabouts,  all  the  said  gun- 
powder not  being  then  and  there  in  barrels  clos^ 
joined  and  hooped,  and  so  secured  that  no  part  of  the 
said  gunpowder  could^be  scattered  in  the  passage,  and 
all  the  said  gunpowder  not  being  then  and  there 
covered  with  raw  hides  or  tarpaulins,  to  wit,  one  of 
the  safd  barrels  and  three  of  the  said  half  barrels  then 
and  there  being  without  a  head  at  one  of  the  ends 
thereof,  and  one  other  of  the  said  half  barrels  being 
without  a  head  at  both  the  ends  thereof;  and  the  said 
boat  not  being  a  vessel  with  gunpowder  on  board  im- 
ported from,  or  to  be  exported  to  any  place  beyond  the 
K  S  sea, 
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1816.        sea^  or  going  coastwise,  against  the  form  of  the  statate 

^  in  such  case  made  and  provided ;  whereby  and  by  force 

t^mnst        of  the  statute  in  such  case  made  and  provided,  the 
Smith. 

said  71  Smitk  had  forfeited  all  the  said  gunpowder,  and 

also  the  barrels  tx)ntaining  the  same.  And  thereupon 
die  said  John  Gotty  prayed  the  judgment  of  the  said 
justices  in  the  premises,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  that  the 
said  T.  Smitk  might  be  summoned  to  answer  the  pre- 
mises, and  make  his  defence  thereto  before  the  said 
justices.  And  the  record  then  set  fortl^  the  defeq^^s 
appearance,  and  that  he  pleaded  not  guil^.  And  the 
only  evidence  stated  as  tp  the  sazur^  was  thi%  *^  thact 
the  said  J.  Gotty  went  on  board  the  vessel  in  which  the 
gunpamder  wasj  ftnd  that  he  left  a  taflu  i^  charge  of 
her/*  Whereupon  the  justices  adjudge  that  4900  lbs. 
weight  of  gunpowder,  being  all  the  said  gunppwder 
so  conveyed  as  aforesaid,  and  the  barrel^,  to  wit^ 
twenty-five  barrels  and  forty-nine  half  barrel^  in  wju^h 
the  same  was  contained,  are  wd  is  forfeited,  an^  to 
be  disposed  of  according  to  th^  form  pf  the  stat9t9  9 
such  case  made  and  provided;  that  is  to  say,  to.  the 
use  of  the  aforesaid  Jc(hf^  Gotty^  t^^  person  Yfhp  seized 
the  same 

And  now  It  was  moved  \xy  L^ewes  tp  quash  this  con- 
viction, for  the  following  ^ceptions;  first,  that  the 
justices  had  np  jifrisdi^tion;  for  by  stat  12  6. 3.  f.  6u 
s.  i6.f  *^  all  penalties  created  by  that  act  are  recov^- 
able  before  two  jiist^pea,"  &o»;  but  the  clause  goes  on 
to  enact,  that  <<  ope  moiety  of.  each  pen^ty  shall 
belong  to  his  majesty,  and  the  other  to  the  infoipner 
prosectttipg^''  ^;  so  that  it  is  plai^  that  the  jpenalQr 

here 
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here  intended  is  a  money  penalty  alone.     But  the        1816. 

i8th  section,   which   authorizes   the   seizure  of  inin-       ^— " 

,      r  „  1  ,        t  The  KxKo 

powder  unlawfully  conveyed,  creates  no  penalty,  but         agaima 

forfeits  the  same  on  conviction  of  the  offenders;  and 

this  gives  no  power  to  two  justices  to  proceed  to  such 

conviction.      Secondly,  it  is  not  stated  either  in  the 

information  or  evidence^  that  J.  Gotty  was  the  person 

who  seiaced  the  gunpowder,   for  want  of  which  the 

Court  cannot  know  that  he  was  the  person  to  whose 

use  the  seizure  ought  to  be  adjudged.     Its  being  stated 

in  the  adjudicating  part,  that  the  gunpowder  is  for- 

fdted  <<  to  the  use  of  .7,  6^  the  person  iiAo  seized 

ike  same/*  will  not  supply  the  omission. 

And  for  this  exception,  though  it  was  contend^  by 
Gummfj  that  it  was  enough  to  shew  by  the  information 
that  what  was  done  was  unlawful,  the  Court  quashed 
the  conviction ;  because  the  justices  have  no  jurisdio 
tion  to  adjudge  a  forfeiture  of  the  thin^  unless  upon  a 
seizure;  and  for  this  purpose  it  should  be  made  to 
q>pear  to  the  Court  that  there  was  a  seizure^  and  a 
person  seizmg.  But  the  Court  said,  there  was  no 
doubt  upon  the  fibrst  point,  that  but  for  this  defect 
the  justices  would  have  had  jurisdiction. 

Conviction  quashed* 
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uridnesddy,       Xhc  KiNG  ogcunst  The  Inhabitants  of  Kelstern. 
Where  pauper,   TTpQN  an  appeal  aminst  an  order  of  two  justices 

a  married  man,     vJ  rr  o  ,  ^ 

agreed  to  scrTc  for  the  removal  of  W.  Astropy.  his  wife  and  chil- 

S.  for  a  year  as  . 

a  labourer,  and  dren,  from  Ayle^,    to  Kektertij   m  the  county  of 
ao/.a-year,a      Lincclfij  the  sessions  confirmed  the  order,  subject  to 
a*pie«1)fhmd*  ^^  opinion  of  this  Court,  upon  the  following  case: 
ttiliTof  rSw  *       '^^  pauper  being  settled  at  KeUterrij  and  being  a 

and  feeding  of     married  man,  ainreed  with  one  Skipworih^  a  fiormer  in 
*  pig,  which 

were  to  ran  on  the  parish  of  Aylesbyj    to  serve  him  for  a  year  as  a 

fiewf  andTn-*^  confined  labourer  in  husbandry  (that  is,  to  work  for 

mVntthe^aupir  him  and  for  no  other  person  during  such  tprm  of  ser- 

terrcd,  and  had  yj^^j    gy  the  agreement,  tlie  pauper  was  to  have 

occupation  of  2o/.  a  year  for  wages,  a  house  and  garden,  a  piece  of 

the  house  for  , 

himself  and  land  for  plantmg  potatoes,  the  milk  of  a  cow,  which 

house  being  was  to  run  on  a  field  near  the  house,  and  also  the 

t^X^o^  privilege  of  feeding  a  pig  on  the  same  field.    The  cow 

of  5.,  and  being  ^^  ^  \^  SkipuoortV%  COW,  and  it  went  on  difierent  parts 

the  perform-  of  the  £etrm,  but  was  milked  by  the  pauper.    jSib>- 

ance  of  hii  f/  r     r  jr 

service,  and  if  wrth*s  house  Was  about  a  hundred  yards  distant  from 

it*he*wouid  the  house  in  which  the  pauper  lived,  and  a  turnpike 

tVgei'f  HdT  ^^^  ^^  between  them.     The  pauper  and  his  family 

that  this  was  j,g^  jjjg  faouse  to  themselves:  no  other  person  occu- 

not  a  coming  ^ 

to  settle  on  a      pied  any  part  of  it:    and  Skipworth   kept    nothing 

tenement  to         ^      ^  t      •■    •        i      «  • 

confers  settle-  m  it  The  pauper  hved  m  the  house  m  Aylesby  a 
year  and  a  half.  If  he  had  not  had  the  house^  he 
would  have  had  more  wages,  and  a  house  was  neccs* 
sary  for  the  performance  of  his  service.  The  annual 
value  of  the  pasturage  for  the  cow,  of  the  grazing  of 
the  pig}  of  the  house  and  garden^  and  of  the  piece  of 

potatoe 


mciiti 
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potatoe  ground,  together  exceeded  lo/.    Without  the 
house,  the  annual  value  was  under  io/« 

ScarleUj  J.  Balgiof^  and  K  G.  Clarke^  in  support  of 
the  order  of  sessions  contended,  that  the  pauper  did 
not  acquire  a  settlement  in  respect  of  the  occupation 
pf  the  hous^  it  not  being  an  occupation  suo  Jure,  but 
only  as  servant  to  Skijnoorthf  wherein  they  diflPered  it 
from  the  case  of  Bex  v.  Minster  (a),  because  there  the 
the  occupation  was  unconnected  with  the  service. 

Denrnan  and  Phillipps,  contra,  argued,  that  the  pau- 
per with  his  family  had  the  exclusive  possession  of  the 
house  under  the  agreement  with  Skipworth,  in  con- 
sideration of  his  service;  and  the  rent  might  as  well 
be  in  the  performance  of  service,  as  in  payment  of 
money,  (i)  And  that  it  was  not  solely  for  the  per- 
formance of  his  service  that  he  occupied  it,  appeared 
from  this,  that  his  family  also  resided  in  it.  And  they 
cited  Bex  v.  Melkridge.  (c) 

'Lord  Ellenborough  C.  J.  I  own  I  have  no  doubt 
in  this  case^  that  the  only  occupation  of  this  house  was 
the  occupation  of  the  master  and  not  of  the  servant, 
whom  the  master  placed  there  for  the  mutual  con- 
venience of  both  parties.  The  master's  house  was 
about  a  hundred  yards  distant  from  it,  and  the  servant 
had  it  thrown  into  the  bargain  in  cumulation  of  wages. 
This  may  be  compared  to  rooms  allotted  to  a  coach- 
man over  the  stables  of  his  master,  or  to  an  out-house, 
where  being  a  family  roan  it  is  more  convenient  that 
he  should  be  out  of  the  dwelling  house ;  but  that  is 
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nothing  more  than  the  occupation  of  the  master.  So 
here  I  cannot  see  that  the  occupation  goes  farther. 
In  Eex  ¥•  Melkridgej  the  question  did  not  turn  upon, 
whether  it  was  an  occupation  by  the  herdsman  or  the 
commoners  who  employed  him,  for  it  did  not  appear 
that  the  commoners  ever  had  an  occupation  in  any 
way,  but  the  herdsman  had  it  exclusiyely.  At  present^ 
it  seems  to  me  to  be  incontestably  plain,  that  this  wa$ 
nothing  more  than  the  occupation  of  the  master,  by 
the  servant.  Therefore  the  house  cannot  go  to  form 
a  part  of  the  tenement  so  as  to  make  up  the  value  of 
lo/.  a  year. 

Batlet  J.  I  take  the  distinction  as  laid  down  in 
Bex  V.  Minster  to  be  this,  that  if  the  occupation  be 
unconnected  with  the  service^  it  will  confer  a  settlement ; 
but  if  it  be  necessarily  connected  with  the  service^  as  if  it 
be  necessary  for  the  due  performance  of  the  service,  it 
shall  not  confer  a  settlement.  Now  from  this  case  I  collect 
that  the  occupation  of  the  house  was  necessary  for  the 
performance  of  the  service ;  therefore  it  must  be  taken  as 
the  occupation  of  the  master,  and  not  of  the  servant 

Abbott  J.  I  think  it  is  dear  that  the  pauper  did 
not  come  to  settle  upon  a  tenement  of  i  o2.  a  year.  And 
I  am  glad  that  the  Court  is  not  compelled  to  decide 
that  he  did ;  because  such  a  decision  would  tend  much 
to  deprive  a  very  meritorious  dass  of  persons,  namely^ 
servants  in  husbandry,  of  many  comforts  which  ac- 
crue to  them  from  this  spedes  of  agreement.  A  cot- 
tage may  of  itself  be  not  worth  loL  a  year,  but  if  it 
"  is  to  be  combined  with  other  privileges,  such  as  are 
given  to  the  pauper  by  this  contract^  in  order  to 
bring  the  value  to  that  amount^  and  thereby  confer 

ftsettle* 


Digitized  by  VjOOQ IC 


KiLITIRK. 


IN  TBS  FiFnMxzm  YuR  of  GEORGE  IIL  199 

a  settlementi  I  am  afraid  that  fiurmers  will  hencefortli        1^16. 
be  unwilling  to  grant  these  additional  adyantages  to      .j-hTKiHo 
servants  in  husbandry*  lest  they  should  bring  so  many        azainst 

,,..,,        ,  1  .IT  ij        The  Inhabi- 

additional  burthens  upon  the  parish.  I  am  very  glad,  tants  of 
theiefbre,  to  find  that  the  Court  is  not  under  the 
necessity  of  holding  this  to  be  a  settlement;  for  no 
probable  addition  of  wages  would  afford  an  adequate 
compensation  in  point  of  comfort  for  the  loss  of  these 
advantages. 

Per  Curiam.  Order  confirmed. 


The  King  agamst  The  Earl  of  Fomfret  and  i^rr^. 
Others. 

THIS  case  was  very  elaborately  argued  on  a  former  where  a  rate 

day  in  this  term  by  Biehardson  and  J.  WiUiofns  in  upon  p.,  owner 
support  of  the  order  of  sessions,  and  by  Scarlett,  Tindalj  ?j  ^^^^^^  ]^l 
and  GiOee,  contra.    The  C!ourt  took  time  to  consider,  J"p^°^*;,[';j;^' 
and  in  delivering  judgment,  stated  the  facts  of  the  duty-jej^  ^re- 
case  upon  which  the  question  arose,  and  referred  to  lease  of  said 
and  conunented  upon  the  principal  authorities  which  onTfifth  tiure 

-.    -         .  .  of  the  lead  to 

were  relied  on  m  aigument.  be  smelted 

from  the  ore 
raised  from  said 

Lovd  EllUnborouoh  C.  J.  on  this  day  delivered  mines;  Held 

that  this  re* 

the  jodgment  of  the  Court.  tervation  was 

This  came  before  the  Court  on  a  motion  to  quadi  o"  a  rentVa^d 
an  order  of  sessions  made  at  tiie  hearing  of  an  appeal,  "^^^l""^  °*>^ 
preferred  by  Lord  Pomfret  and  others  against  a  poor* 
rate  for  the  township  of  De  BeetJu  The  sessions  con- 
Armed  the  sate,  subject  to  the  opinion  of  this  Court  as 
to  the  question,  whedier  tiie  appelknts  were  liable  to 
be  nted»  upon  a  case^  statiuog^  that  the  appellants 

were 
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18 16*       w^re  the  ownefs  of  the  lead  ore  in  certain  lead  ttim&^ 
""""^        within  the  township ;  not  owners  of  the  soil  of  the 

T^c  Kino  .,.,;. 

agMnst        wastes,  m  which  the  mines  are  situate,   but  merely 
FoutX%T       entitled  to  the  lead,  copper,  and  iron  contained  in  the  j 

and  Others,      ^^j^g  below  the  soil.     That  by  an  indenture  of  lease 

bearing  date  the  3 1  st  of  Jtih/^  1 8 1 1 ,  the  appellants  leased  i 

to  yiessTs.  Aldcrsoh  all  their  mines  of  lead  and  lead 
ore,  with  certain  smelting  mills  and  other  premises 
therein  described,  and  with  proper  powers  for  working 
the  mines  for  a  term  of  twenty-one  years,  yielding  and 
paying  to  the  appellants  a  certain  pecuniary  rent 
therein   mentioned,    and   also    yielding    and   paying,  I 

rendering,  and  delivering  to  the  appellants,  their  heirs 
and  assigns,  from  time  to  time,  during  the  said  term  | 

thereby  granted,  at  or  in  the  smelting  mill  or  place 
situate  within  the  manor  of  Healaugh  Old  Land^ 
and  Healaugh  New  Land,  where  the  same  should  have 
been  smelted,  one  full  fifth  part  dole  or  share  of  all 
the  best  ore  hearth  lead,  and  one  full  fifth  part  dole  or 
share  of  all  the  slag,  or  slag  hearth  lead,  that  should  be 
smeUed  from  the  ore  to  be  from  time  to  time  dug, 
wrought,  and  raised  in,  from,  and  out  of  the  said 
mines  and  premises,  or  any  of  them,  or  any  part  thereof; 
the  same  to  be  delivered  to  the  said  appellants,  their 
heirs  or  assigns,  free  and  clear  of  and  Yrom  all .  and 
all  manner  of  dues,  duties,  costs,  charges,  and  ex- 
pences,  and  of  and  from  the  poor  rates,  and  all  other 
parliamentary  and  parochial  taxes,  rates,  assessments, 
or  impositions  whatsoever,  which  then  were  taxed, 
charged,  rated,  assessed,  or  imposed,  or  which  should 
at  any  times  or  time,  during  the  term  thereby  granted, 
be  taxed,  charged,  rated,  assessed,  or  imposed  upoot 
or  for,  or  in  respect  of  the  said  lead  or  lead  ore^  so 

to 
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to  be  dug,  vrroughty  smelted,  rendered,  and  delivered        1816. 


The  Kino 


as  aforesaid,  or  upon,  or  for,  or  in  respect  of  the  said 

mines  and  premises,  or  any  of  them,  or  any  part        mhst 

^       rr^      ,  .3  1  The  Bail  of 

thereof.     The  lease  contained  a  covenant  on  the  part      Pomfkkt 
of  the  lessees  to  deliver  the  fifth  dole  or  share  as  often  as     *°**  othcn. 
the  quaittity  smelted  should  amount  to  four  hundi^ed  pieces^ 
or  at  the  end  of  every  four  weeks,  at  the  option  of  the 
lessors.     The  rate  was  imposed  upon  the  appellants 
in  respect  of  the  duty-lead  reserved  by  the  above  lease. 
This  case  was  argued  before  us  with  great  ingenuity 
and  learning,  and  all  the  authorities  that  bear  upon  the 
point  were  cited  in  the  course  of  the  argument.    The 
counsel  in  support  of  the  order  of  sessions  relied  on 
the  cases  of  Bends  y.  GellSf  C(ni)p.45i.,  TAe  King  v. 
Sf.  Jignesy  3  T.  R.  480.,  and  The  King  v.  The  Baptist, 
'Mill  Company^  1  Moule  4*  Selwt/n,  612.,  and  contended 
that  this  case  was  not  substantially  different  from  that 
of  Bawls  V.  GeUSf  which  had  been  recognised  and 
followed  in  the  two  other  cases;  and  that  we  ought 
not  to   depart  from  the  principle  there  established, 
upon  nice  and  subtle  distinctions.     We  are  of  opinion, 
however,  that  the  present  case  is  substantially  different 
from  all  of  them,  and  that  a  decision  against  the  pre- 
sent rate  will  not  break  in   upon  the  principle,   or 
overturn  the  authority  of  any  one  of  them.    In  all 
those  cases,  the  rights  of  the  parties  rated,  who  were 
the  owners  or  lessees  of  the  mines,  and  of  the  ad- 
venturers or  miners,  by  whom  the  mines  were  worked, 
depended  upon  the  particular  custom  of  the  place; 
and  by  that  custom  the  parties  rated  were  entitled  to 
and  received  a  certain  portion  of  the  mine,  or  mineral, 
in  its  primitive  mineral  state.     And  the  Court,  with 
perhaps  some  d^ee  of  refinement}  considered  the 

parties 
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parties  entitled  to^  and  receiving  such  portion  of  the 
mineral,  as  being  occupiers  of  a  portion  of  the  mines, 
that  is,  occupiers  of  land  within  the  terms  of  the 
statute  of  Eliz. ;  and  in  the  case  of  the  Baptist  Mitt 
Compamfj  made  it  part  of  the  foundation  of  their  judg- 
ment, that  the  adventurers  did  not  stand  in  the  relation 
of  tenants  to  the  owner  of  the  mine,  but  in  that  of  mere 
workmen.  It  is  true^  that  in  Ecnds  v.  GelU,  the  mi- 
neral underwent  some  sort  of  process  before  it  was 
delivered  to  the  plaintiff;  for  the  case  states  that  the 
duty  of  lot  was  the  thirteenth  dish  or  measure  of  lead 
ore,  got,  dressed,  and  made  merchantable,  which  we 
understand  to  mean  made  merchantable  by  scouring 
6r  dressing ;  a  process  thereby  separating  the  ore  from 
the  other  matters  dug  up  with  it  from  the  mine,  but 
not  altering  in  any  degree  its  original  and  native  qua- 
lity or  character.  The  plaintiff  in  that  case  was  also 
rated  for  cope,  which  is  explained  to  be  a  small  pecu- 
niary payment;  but  no  notice  was  taken  of  that  cir- 
cumstance in  the  argument  or  judgment;  nor  could 
it  have  been  effectually  taken ;  because^  if  the  plaintiff 
was  rateable  for  the  lot,  he  would  of  course  hftve  some 
rateable  property  within  the  parish,  and  consequently 
his  action  of  trespass  could  not  be  maintainable.  In 
the  case  of  The  King  v.  St.  Agnes,  the  party  was  en- 
titled to  toll  and  &rm  tin  ^  which  are  stated  to  be  cer- 
tain portions  of  the  tin  gotten.  In  the  case  of  The 
Baptist  MiU  Company,  the  party  was  entitled  to  a  de- 
finite portion  of  the  calamine  stone  found  or  gotten 
within  his  district  In  the  present  case,  the  rights  of 
the  parties  rated,  who  are  the  appellants,  and  those  of 
the  persons  by  whom  the  mines  are  worked,  depend 
upon  the  terms  of  a  written  contract;  a  leas^  by  the 

terms 
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terms  whereof  the  appellants  have  demised  to  others        1816. 
the  whole  of  their  mines  and  veins  of  lead  and  lead        — 
ore;  and  therefore  they  cimnot  be  said  to  be  the  occn-      ^^^^^ 
piers  of  any  part,  unless  the  render  or  reservation  of     ^pJ^«et^ 
one-fifth  part  of  the  lead  to  be  smelted  from  the  ore     *°^  Others, 
raised  from  the  mines  can  operate  as  an  exception  of 
a  portion  of  the  mines,  or  of  the  ore  raised  from  them. 
A  reservation  of  a  part  of  the  thing  demised  cannot 
properly  operate  as  a  render,  and  it  may  be  admitted 
that  it  operates  as  an  exception,  (a)    But  this  is  not  a 
reservation  of  any  part  of  the  thing  demised,  it  is  not  a 
reservation  of  any  part  of  the  ore^  or  of  the  mineral,  in 
its  natural  and  primitive  state;  but  of  something  of  a 
quality,  name,  and  character,  entirely  different;  of  a 
metal,   produced  from  that  mineral  by  the  laborious 
and  expensive  process  of  smelting,  in  which  the  native 
mineral  is  mixed  with  another  matter,  viz.  with  coal, 
or  charcoal;  and  by  the  effect  of  fire  upon  both,  a 
metal  is  obtained,  which  is  to  be  considered,  for  this 
purpose  at  least,  as  entirely  different  from  either  of  the 
two,  and  rather  as  a  manufacture  of  art  and  labour 
resulting  from  the  use  and  application  of  these  mate- 
rials, than  the  orginal  earth  itsel£,    This  lease  puts  the 
parties  unequivocally  in  the  character  of  landlords  and 
tenants.     The  reasons  upon  which  the  Court  relied  in 
The  ISng  v.  7%^  Baptist  Mill  Compary  do  not  apply  to 
this  case;  but  it  is  brought  substantially  within  the 
principle  of  the  case  of  TKe  King  v.  JTie  Bishcp  of 
Rochester  J  12  East^  353.     For  these  reasons,  we  are  of 
opinion  that  the  appellants  were  not  liable  to  be  rated 
for  the  lead  rendered  to  them  under  the  lease,  and 
consequently  that  the  order  of  sessions  must  be  quashed, 

n)  SecC0,l$U47»ih  149.0.  . 

and 
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1816. 


The  Kino 

against 
The  Earl  of 

POMFRCT 

and  Othen. 


and  the  rate  amended  by  striking  out  this  part  of  it. 
There  was  another  case  against  the  same  parties  in  re- 
spect of  duty-leadj  payable  to  them  under  the  same 
circumstances,  in  the  township  of  MiUbecksj  upon 
which  the  same  judgment  must  be  given. 


May  44lh. 

Testatum 
capias  difected 
to  the  coroneri 
where  one  of 
the  two  she- 
riffs of  Briitol 
was  party  to 
the  suit,  held 
irregular;  for 
it  ought  to 
have  gone  to 
the  other. 


Letsom  against  Bickley  and  Others* 

A  TESTATUM  capias  was  directed  to  the  coroner^ 

one  of  the  defendants  being  one  of  the  two  sherifis 

of  Bristol.    And  a  rule  nisi  was  obtained  to  set  the 

proceedings  aside,  on  the  ground  that  the  writ  ought 

to  have  gone  to  the  other  sheriff. 

Warren^  who  shewed  cause»  argued,  that  as  where 
the  sheriff  is  a  party  to  the  cause  the  writ  is  awarded 
to  the  coroner,  so  by  parity  of  reason,  it  shall  be  in 
this  case ;  for  although  there  are  two  &herijB&,  yet  the 
office  is  entire^  and  in  law  they  make  but  one  sherifi^ 
and  therefore  the  writ  shall  not  go  to  the  other.  Thus 
where  the  king  had  granted  to  two  for  their  lives, 
and  for  the  life  of  the  survivor  of  them,  the  sheriffwick 
of  Cheshire^  and  one  was  attainted,  it  was  the  opinion 
of  all  the  justices  that  the  whole  office  was  forfeited, 
because  the  patent  and  the  office  were  entire  and 
could  not  be  severed,  (a)  So  if  a  writ  issue  to  the 
sheriffs  of  London^  and  one  of  them  die,  the  other 
'  cannot  execute  the  writ,  because  his  power  is  suspended 
until  he  has  a  companion  chosen  to  him.  {b)  And  in 
Lambe  v.  Wiseman  (c),  the  Court  was  of  opinion,  that 


(4)  Pkwl  38s.         {b)  XI  4^f/.  4.  h,  Cnrit*s  cast.  (c)  Hob.  lo. 


if 
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if  one  sheriff  of  London  make  his  return  without  his        181€« 

fellow,  this  would  not  be  holpen,  as  beini?  no  return        — ""^ 

at  aiL     And  since  the  return  must  be  made  conjunctim         i^tumi 

and  not  divisim,  whether  one  of   them  be  disabled 

from  making  a  return  by  interest  or  by  death  is  the 

same  thing;  and  therefore  it  would  have  been  useless 

in  this    case  to  have  directed  the  writ  to  the  other. 

Accoidingly,   it  appears  in  Lord  North  v.  Elltot  (a), 

that  it  being  suggested  upon  the  roll,,  that'  a  brother 

of  the '  defendant  was  one"  of  the  sherifi  of  London^ 

the  Court  said,  that  the  coroner  must  return  the  jury. 

And  in  Wyk^s  case  (6),  a  return  that  one  of  the  sheriffs 

was  party  to  the  suit,  and  therefore  could  not  summon 

himself  was  adjudged  a  good  return. 

Park^  contrl,  relied  on  the  following  authorities  and 
precedents,  to  shew  that  die  writ  ought  to  have  been* 
directed  to  the  other  sherii!^  viz.  Rex  v.  Warring- 
ion{c\  Bich  y.  Player  {dy,  LiL  Entr.  48^.  Brcnxm.' 
Breo.  Jud.  330.    Statmd.  P.  C.  53. 

Per  Curiam.  The  precedents  seem  sufficient  to  esta.- 
bliih  the  practice,  that  where  there  are  two  sherifis, 
and  one  of  them  is  interested,  the  process  ought  to  go 
to  the  other. 

.    Rule  absolute,  {e) 

(a)  51m.  loa.  (h)  Djer^  a66.  h.    S.  C.  Anien.  za 

(c)  5«A.  151.     S.  C.  4  Mod.  65.  {d)  %  Sbov.  461.  %26. 

ie)  Sec  Ttdd^s  Prac.  dlh  edit.  771.  and  Prac.  Ferns,  4th  edit,  chap,  19. 

seci,%4' 


Vol.  V. 
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Dos,   on  *  the  Demise  of  R.  Beadon,  against 
Pyke. 

i^tt  •  5c-  E-^ECTMENT.  At  the  ti^id  before  l?amgm  i.  at 
esutetothe  the  last  SmQiqer  ^masfi^  for  Smfntiilk^j  Ibcfe 

ut^u  be-^      was  a  verdict  for  thct  plaintiff^  m^^  tp  th^  opifiiM  of 

Sltufc  «1        '^^  ®"***P  ""^^^^  ^  ^^  ^^"8  WH^l  in  riglit 

rendered,  f  et  of  bis  8^  of  the  manor  of  Wtvfiiwniilbe.  deqiJM  the 

continatncc  to  same  bjr  lease,  of  the  98th.  ifyrch^  173^  to  Uif  ^af^  ()f 

hSil^t'^ed  CaoefOty^  his  h<Jrs  and  assi^s^  fpr  th^  \\vp^  qfii^  T^\ 

"J^X^"^  ^do{hiM  two  90DB,  John  BtatelQf^xidG^o,^^^ 

Ti^io^a!^  Cbwii/iy,  at  the  yearly  rent  of  80A    TTie  said  Earl,  on 

iwes  of  •  ma-  the  aSth  -%«$/,  1 749^,  devwd  tlie  nM  wmi^  t^JUB. 

Borff  wnerti  by  '   _      _._  •    ■■    '         « 

the  custom,  the  QiTV^ntry  for  lifp  9  r^nuunder  tQ  the  «oii9  pf  «7.  ^  Cs  it^ 
SSSiriwo'bV*  mwii^er  to  G.  fK  Coventry^  S(f:^  and  npith  wwir  to 
uK'jL?,     J^J?-Cbiwi^todemiseandgiwklqrl«M^Wrf(^ 
a  wpj^d'^e-''^  awr^-nrf^  according  to  the  eust<m  ^  ih^  w^i  mm9r^ 
nement  to  de-  ,  all  and  every  the  messuages,   lands,   and  tenements. 

fendtnt's  father,  %       ^     t  .j  ,.i  ,' 

and  afterwards  parce^  ot  th^  sau}  manor,  which  were  if^f^  granted 
y .^Ac/iw  by  lease  or  popy  of  cpurt-roll,  for  life  or  h^yeB,  or  ftr 
SI  Urf  I?t£    ye«^  determiiiable  on  life  pr  lives,  i^  suph  nvmmr  awl 

lta«'of"c'  ^^'  •'*'*  "^^^^  •"^  ^^™*  ^^y«"  "  *»»«  «W«  had 
"S^rVf'ihe*'  "^^^  WUalJy  gninted,  reserving  thereon  the  andcnt 
plaintiff:  Held  and  accostomed  rents,  heriots,  and  services.    And  the 

that  inasmuch 

KtheioKto  testattnr  directed,  that  J*  B.  CotxtOry  AvbhM^  as  spoo 
fiT^'tbot^h  M  cgaTeoiently  migbt  be^  «dcl  a  new  lifi^  and  ofataiB  a 
bj'the  ^1    "*"  **^  ''^**  ^*^  *o'^**  be  for  the  use  of  Uie  tes- 

and  thoaffh  it 

MipendeJ  t!ie  oopfboia  tenure,  was  nevertfaaSen  ffood  to  pass  an  inteitst  to  him,  the 
lessor  of  the  pUiAtiflT  should  not  avoid  the  same  during  the  condnuance  of  one  of  the 
three  hves  in  the  lease  to  J.  B.  C,  notwithstanding  the  airrender  of  that  ciUte^ 

kitwr's 
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tator'^  said  sons,  in  manner  aforesaid.  On  the  13th 
Marcky  1 75 1,  the  said  Earl  died,  and  on  the  aist  No^ 
vernier  fi^Uowing,  J.  B»  Ccvenhy  obtained  a  new  lease, 
adding  the  life  of  His  Majesty  to  the  two  subsisting 
lives.  In  1 7651  J.  B.  Ccmentry  demised  the  premises  in 
qiiestion,  which  are  parcel  of  the  manor  of  WiveUs- 
etnnbej  and  which,  down  to  that  time,  had  always  been 
immemorially  granted  by  copy  of  court-roll,  for  three 
lives,  according  to  the  custom,  to  one  J.  J?,  by  l^ai^ 
for  99  years,  determinable  on  three  lives,  the  last  of 
which  life  dropped  in  1797.  On  the  24th  Mayt  1798^ 
^  said ,  J«  J7.  Coventry  demised  the  said  premises,  de* 
scribed  as  having  lately  fiillen  into  his  hands,  as  lord 
of  the  manor,  by  the  death  of  the  last  life  in  the 
former  l^ease^  to  John  Pyke^  the  defeabdam's  father,  for 
99  y^R>^%  determinable  on  the  lives  of  the  defendant 
and  two  others^  at  the  yearly  rent  of  il.  i  is.  5^^;  and 
also  paying  a  heriot  upon  the  deaths  of  the  lives,  and 
also  paying  and-  performing  all  other  the  rent«,  ser- 
vice^ &c.  heretofore  accustomed,  &c.  The  rent,  hmots, 
and  aervices  reserved  by  this  lease  were  those  whic^ 
had  been  payable  and  paid  when  the  premises  were 
granted  by  copy  of  court-roll.  In  Jarmarg^  iZoj^ 
J.  B.  Coventry  died  without  issue^  and  intestate^  leaving 
hisbrotfaer,  George  WUliam^  Earl  otCoven^his  heir; 
i4io,  on  the  21st  May^  1802,  devised  the  said  manor, 
&C  to  trustees,  upon  trust  for  his  son,  John  CovetUry^ 
for  life,  remainder  to  his  (J.  Cofoenin^s)  first  and  other 
spns^  successively  in  tail  male.  The  la8t-mQnU<»ied 
eactdiedin  1809;  and  inJune^  1813,  the  said  J.C!»* 
ventfys  together  with  his  eldest  son,  conveyed  all  the 
interest  of  all  persons  claiming  under  the  ^aid  will,  hy 
divera  croveyanoes,  and  surrender  to  the  Bishop  of 

L  2  Bath 


1816i 


Doe,  dem. 
Beadon, 

against 

Ptkk. 
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H^^-  Bath  and  Wells,  to  hold  to  him  and  his  successors,  to 
v^ZZm.  the  intent  that  the  same  Tnight  merge  in  the  freehold 
BcADON,        jj^jj  inheritance,  and  that  the  Bishop  might  be  enabled 

arainst 

Ftkc.  to  lease  the  manor  to  the  lessor  oF  the  plaintiff;  and 
afterwards  the  Bishop  made  a  new  lease  of  the 
manor  to  the  lessor  of  the  plaintiff  The  manor 
6f  Wiveliscomhe  consists  of  above  200  tenements,  of 
which  about  90  are  leasehold,  and  the  rest  copy- 
hold. It  has  been  usual  for  the  lessee  of  the  manor 
to  grant  the  leasehold  tenements,  by  leases  for  99 
years,  determhiable  upon  three  lives,  and  the  copyhold, 
by  copy  of  court^roll,  for  three  lives,  accolrding  to 
the  custom  of  the  manor.  «7.  Pyke^  the  father  of  the 
defendant,  died  in  1805,  having  made  thp  defendant  his 
executor  and  residuary  legatee;  and  the  defendant 
proved  the  will,  and  entered  into  possession  of  the  te- 
nement in  question.  J.  B.  CcroerUry  received  the  rent 
of  iL  lis.  ^\d.  (reserved  by  the  lease  of  1798)  from 
J.  PykCi  the  elder,  during  his  life ;  and  X  Coventry  also 
received  the  same  irom  the  defendant,  up  to  Lady^by, 
1813.  The  leisor  of  the  plaintiff  never  received  any 
rent  from  the  defendant  The  defendant  has  not  had 
any  notice  to  quit. 

And  the  questions  made  by  Homer  for  the  plaintifi^* 
were,  first,  that  the  lease  of  1798,  by  J.  B.  Coventry 
to  the  defendant's  father,  was  void,  being  contrary 
to  the  custom  of  the  manor,  which  was,  to  grant 
by  copy  and  not  by  lease,  and  also  contrary  to  the 
power  given  by  the  will  of  the  first  earl.  Secondly, 
that  no  notice  to  quit,  or  demand  of  possession  was 
necessary,  to  entitle  the  plaintiff  to  maintain  this  eject- 
ment. As  to  which,  he  said,  that  where  any  thing  has 
been  done  to  recognize  a  tenancy,  as  if  the  party  has 
^3  received 
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received  rent,  or  if  possession  has  been  given  under        1.816,. 
an  agreement  for  a  purchase  (a),  there  a  demand  is 
necessary.     But  in  this  case^  the  lessor  of  the  plaintiff      Bbadon, 
has  not  received  any  rent,  or  in  any  manner,,  smce         p^ 
the  commencement  of  his  interest,  recognized  the  de- 
fendant as  tenant ;  wherefore  the  defendant  may  well 
be  considered  by  him  as  a  trespasser.     With  respect  to 
the  first  and  main  point,,  he  said,  that  whatever  oper- 
ation the  lease  of  1 798  might  have  had,  as  against  J.  R, 
Coventry,  and  those  claiming  under,  him,  it  was  extin* 
guished  by  the  surrender  to  tlie  bishop,  the  lord  of  the 
fee,  in  1813,    If,  indeed,  the  lease  had  been  made  by 
the  absolute  lord  of  the  fee,  it  would  have  destroyed 
the  copyhold;  but  it  is  otherwise,,  if  a  man,  having. 
.  only  a  particulac.  interest  in  a  manor,  makes  a  lease 
at  common  law.  of  a  copyhold  tenement  within  the 
manor ;  for  there,  though  this  may  break  the  custom,* 
as  it  regards  his  particular   interest,  yet  it  does  not 
do  so  with   respect  to  the  reversioner     Thus,  if  a 
bishop,   or  tenant  in  tail,  for   life,  or  years,   lease,  a 
eopyhold,  yet  this  shall  not  prevent  the  successor  or 
reversioner  from  granting  the  same  by  copy.(^>)  Againj 
<<  If  lessee  for  years  of  a  copyhold   manor  lease  a 
<<  copyhold  by  indenture  for  years  yet  jhis  shall  not 
«  destroy  the  copyhold  with  respect  to  the  reversioner,  - 
^  because  h^   had   not   the  absolute   estate    in    the 
"scignory;    so  also  of  lessee  for  life"(f);  for  which 
also  see  Conesbif  v.  Husky*  [d)     And  as  to  the  argu- 
ment, that  the  lease  of  1798  was  good,  as  against  those 
chiiming  under  the  lease  of  1751,  the  answer  to  it  i^ 
that  the  pkintiflF  does  not  claim  under  that  lease,,  but 

W  Xigbi  T.  JSftrd,  13  East,  aia  {h)  a  Holl.  Ah.  197. 

W  %  Jttftt.  Jbr.  271.  tit.  PrtseriftiM.         (d)  Ov.  i?.  459- 

L  3>  under 
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1816*        under  a  sorrcnder,  which   merged  all  Che  pf^efviottt 
■  estates;  for  such  was  the  object  and  efiect  of  tke  sur« 

DoK«  den. 

BcAoov,  render  to  the  bishop;  and  thereby  all  privity  of 
estate,  subsisting  between  him  and  the  former  lessees 
was  gone.  The  lease  of  1798  might,  perhaps,  have 
ennred,  as  against  J.  B.  Caoentty^  and  those  claiBiilig 
under  him,  by  way  of  estoppel ;  but  estoppel  cannot 
operate  except  between  privies;  consequently,  so  soon 
as  the  privity  was  gone,  it  ceased  .to  work  an  estop* 
pel.  The  same  distinction  is  noticed  by  Lord  GbAre, 
between  the  effect  of  a  surrender,  as  it  regards  tfiose 
who  a»e  psnrties  or  privies,  and  those  who  are  stran- 
gers, {a)  Upon  the  same  principle  it  is  faid  down, 
diat  <*  If  lessee  for  life  make  u  lease  for  years,  and 
^  after  enter  into  the  land,  and  make  waste,  and  the 
^  lessor  recover  in  an  action  of  waste,  he  shall  avoid 
^  the  lease  made  before  the  waste  done,"  (5) 

G^gbrd^  contra,  argued,  that  the  lease  of  17981  to 
the  defendant's  fother,  was  a  vaUd  subsisting  leasee 
Although  the  lease  was  not  made  according  to  tke 
custom,  yet  it  cannot  be  denied  that  it  was  godd 
against  J.  B*  Caoentrtf^  the  lessor,  either  to  pasa  aH 
interest,  or  by  way  of  estoppel;  and  it  is  equally  gdod 
against  all  such  as  claim  under  J.  B.  Cdoeniry,  so  long 
as  his  interest  continues,  because  they  are  \n  law 
privies.  And  therefore  the  authorities  cited  cotttrk^ 
to  shew  that  the  reversioner,  who  is  a  stranger,  shall 
not  be  bound,  do  not  apply.  It  is  submitted,  that  die 
lease  was  good  to  pass  a  present  interest,  and  wherevef 
that  is  so^  it  shall  not  enure  by  Way  of  estoj^E  (c) 

(0)  Gf.  LkU  338.  h.  {f)  Co.  Liu.  133.  h.  («>  C:  JLitL  a^.  a. 

Thus 
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Tbtti  i£^A.  Itsste  for  tht  Ufe  of  B*,  makes  « leiM  fet        1816;^ 

^yon  fay  deed  indented,   and  after  parchaate  tbe  ^ 

<<  rerersion  ia  fe^  iS»  dieth^  A*  shall  aroid  his  own       BiAooNi 

**  ieas^  for  he  may  oonftsa  and  aToid  the  lease  wfaicb        ifim^ 

<<took  Mtet   in   point  of  inter^Mt,  and    determined 

<<  by  the  death  of  B.    Bnt  if  ^.  had  nothing  in  tbe 

<<  liftn4  and  made  a  lease  for  yeiM,  hf  deed  indented, 

<<  aidd  after  purchased  the  land,  the  lessor  is  as  in^ll 

"concltid^  as  the  lessee,  to  sajr  that  tfa^  lessor  hid 

*<  nothing  in  the  land."  (a)    Then  that  the  interest 

irhich  passed  to  J.  Bi  CaoefOfify  by  the  lea^  Of  1751, 

still  subsists  dnribg  the  life  of  His  Majesty,  notidth- 

standing  the  surrender.  Is  plain  from  considering,  that 

the  surrender  Was  Only  to  some  purpo^tes  a  merg^  of  the 

surrenderor's  Interest,  but  not  as  it  regards  the  deritatite 

est^e  for  yearfc  to  the  defendant's  &ther.    As  it  is  laid 

down  (6),   ^  The  fruit  and  effect  of  a  surrender  is^  that 

<'  it  doth  pilss  the  estate  of  the  surrendror  to  the  surren*- 

<*  dree,  and  that  hereupon  the  estate  of  the  surrendror  is 

*'  dfowned  and  extinct  in  the  suttendre^  and  yet  not  so»^ 

<<  but  thiit  to  some  purposes  it  shall  be  said  to  have  con- 

^  tinuance  stifl*"    Again,  <<  If  l6ss66  fbr  life  make  it 

^  ledse  for  y^ars,  rendering  rent,  and  the  ledsee  for  }i<^ 

^  surtieiider  his  estate,  in  this  cas^  albeit  the  primitive 

«  eiUitii  ^t  life  be  yielded  up,  yet  the  derivatiye  estate 

^for  years   shall    continue  notwithstanding."     Hie 

reason  of  which  is  this,  that  a  surrender  cannot  a^fisct 

a  prior  estate,  whic^  was  wdl  granted ;  and  so  here 

the  aurrendaroe  takes  during  the  life  of  his  lAajesty, 

sutgect  to  the  subsisting  lease' ;  of  which  the  case  of  the 

rent-charge  put  by  Lord  Cck'e{e)  is  dedsive.     See  also 

L  4  Davenm 
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1S16.        Davenport'^  case,  (a)     Granting  that  tbe  lease  only 

__•         enured  by  way  of  estoppel,  yet  is  it  good,  so  lonir  bs 
Doe,  dcm.  i  •  • 

BsADON,       there  is  a  privity.     Secondly,  as  to  the  want  of  notice^ 

^vKiL         o^  demand  of  possession ;  it  has  been  adjudged,  that 

one  who  enters  into  possession  under  a  void  lease, 

and  pays  rent,  is  not  a  disseisor,  but  a  tenant  at  will  (i^f 

Tt  fortiori^  this  defendant  who  has  entered,  and  paid 

rent  to  those  under  whom  the  plaintiff  claims,  shall 

be  entitled  to  notice,  or  a  demand  of  possession. 

..  UdmeTy  in  reply,  urged,  that  the  lease  of  1798  was 
a  wrongful  lease,  inasmuch  as  the  law  will  never 
p^mit  a  copyholder  to  break  in  upon  the  custom,  and 
as  much  as  in  liim  lies  to  destroy  the  copyhold;  and 
this  distinguishes  it  from  tlie  case  of  the  rentrcharge 
put  by  Lord  Cokeg  for  the  grant  of  that  was  a  right- 
ful act. 

Cur^  adv.vulL 

I-ord  Ellenborough  C.  J.,  on,  this  day,  delivered 
the  judgment  of  the  Court.  After  stating  the  facts  of 
the  case,  Jiis^Lordship  proceeded.  Upon,  these  &cts, 
two  questions  were  made,  the  one^  whether  the  lease 
of  1798  were  still  in  force,  and  if  not,  then  whetlier 
the.  receipt  of  rent  by  J.B.  Caoentty  and  J.  Qwentn^ 
did  not  entitle  the  defendant  to  require  that  a  demand 
of  possession  should  be  made  before  he  could  be  treated 
as  a,  wrong-doer,  and  subjected  to  an  ejectment  The 
£rst  objection,  to  the  subsisting  validity  of  tlie  lease  of 
1798,  was,  that  the  conveyance  to  the  bishop  in  1813 

{a)  ZRep,i4S'h. 

{h)  Doe,  dcm.  Wanen^  ▼.  Fearniiie^  I  W'tlu  X76.  See  also  JLlghi^^tm. 
Lmut  ▼.  Btard^  t^  East,  sia 

had 
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had  annihilated  and  extingmshed  the  estate  granted' 
by  the  lease  oF  1 75 1  to  J.  B.  Caoentry^  and  all  interests 
deriyed  therefrom;  or  if  it  had  not  annihilated  and 
extinguislied  aU  derivative  interests,  that  it  had  annihn 
lated  and  extnigtxished  sach  an  interest  as  that  which 
this  lease  conveyed,  because  this  lease  broke  in,  prc^ 
tempore^  upon  the  copyhold  tenure^  and  was  therefore,^ 
with  reference  to  the  owner  of  the  fee,  a  wrongful  leased 
Another  objection  to  the  validity  of  this  lease  was,  that 
it  was  not  made  pursuant  to  the  power  contained  in 
the  will  of  Augustj  1749*  In  answer,  however,  to  this- 
latter  objection,  it  is  sufficient  to  observe,  that  the 
estate  to  which  that  power  was  annexed,  and  ufxin 
which  alone  it  could  operate  at  law,  if  ^it  did  not 
cease  in  175I)  when  J.B.Caoentty  surrendered  the 
sub»sting  leasee  and  took  a  new  one,  at  least  ceased  in 
1809,  when  the  last  of  the  lives  in  the  lease  of  1739' 
dropp^;.  and  however  vulnerable  this  lease  might  have 
been,  had  it  been  impeached  whikt  that  life  reinained, 
.  it  conid  not  be  impeached  after  that  period.  The 
lease  of  1751  gave  J.B.  CcroeiOry  a  new  and  inde-^ 
pendent  interest  for  the  life  of  the  King^  acquired 
by  his  own  purchase^  and  over  that  interest  he  bad, 
at  law,  a  perfect  and  absolute  control.  Upon  this 
objection,  therefore,  the  lessor  of  the  plaintiiF  c«nnot 
possibly  succeed.  The  other  objection  depends  upon 
the  effect  of  the  conveyance  to  the  Bishop ;  first,  as  far 
as  it  respects  generally  any  prior  subordinate  interest, 
derived  under  the  lease  of  1751 ;  and  secondly,  as  &r 
as  it  respects  such  an  interest  as  the  particular  lease 
to  the  defendant's  father  conferred.  The  conveyance 
t6  the  Bishop,  as  between  him  and  the  conveying 
parties,  operated  as  a  surrender  of  the  leaye  of  1751 ; 

and 


1S16J 


Dob,  dcRw^ 
Bkadon^ 

against 

Pyi«. 


Digitized  by  LjOOQ IC 


PTKt. 


154  CASES  19  EASTER  TERM 

iei6#  and  it  was  urged,  th^t  Aueh  a  Borrtad^i!  would  maaSbir 
-'■r—  ]ate  all  intereftts  derived  under  that  lease.  No  aatho- 
B^ABo"'  rity,  however,  which  goes  the  length  of  that  pOsUk>n» 
^dMsf  ^1^  addticed  9  and  we  consider  it  as  clear  law^  thai 
though  a  surrender  operates  between  the  parties  as  aa 
extingnbhment  of  the  interest  which  is  snrrmdei^ 
it  does  not  so  operate  as  to  thitd  persdns#  who  at  the 
time  df  the  surrender  had'rij^ta,  which  such  extiD« 
goishment  would  destroy^  and  that  aa  to  then,  thd 
gorrmder  operates  only  as  a  grant,  sobject  to  their 
ri^t,  and  the  interest  surrtodered  still  has*  for  the  po^ 
sertadon  of  their  right)  oontiniiance.  This  is  eit»' 
bliflhedt  by  the  plain  and  unequivoeal.  language  <^  Co* 
latt.  338.  b.,  and  other  authorities,  and  the  Jaw  wc^ild 
work  great  injustice  were  it .  otherwise.  Lord  Cai^ 
aSiet  noticing,  that  as  between  the  parties  to  a  sunrebder 
the  estate  is  absblutdly  dtowned,  sayd,  ^  But  ha?iiig 
regatrd  to  stranger*  who  were  not  paitles  or  priTies 
thertiuntoi  (kst  by  4  voluntary  surrender  diery  may 
receive  prqudiee  touching  any  ri|^  or  interest  they 
had  befere  the  surrenderi)  the  estate  surrendered  hath, 
i&  eonsideration  of  law,  a  conttnuauce;''  and  aBi0ngn 
other  instanoesi  he  puts  this }  <<  If  tenant  for  life  grant 
m  tent-eharge^  and  after  surrender,  yet  the  rent  re* 
maiii9th,for  to  that  purpose  he  (that  is  the  surrenderee) 
ooneth  in  under  the  charge."  So  that  tbougjh  the 
Uiisestate  out  of  which  the  rent  is  gasatad  is  as 
between  surraideror  and  8urre|idere%  ostinct  and 
gokie,  yet  aa  between  the  surrenderee  and  the  grantee 
of  the  reiit*charge^  it  has  eoatinuancse  so  es  to  support 
the  r«it-charge  till  the,  original  tenant  for  l^e  dies* 
Ditvenforf%  case,  8  Co*  i^^  bsf  supplies  another  in* 
stance  still  ueerer  the  present  case. .  Teoaai  jfer  fifteen 

years 
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y«n  of  a  rectory,  to  wliidk  the  idvoWtoii  of  a  Vicungt  1816* 
wiM  appenduitt  granted  to  the  plaintiflp  Ae  next  jne-  — — 
sealation  to  the  Tioarage,  if  it  should  beeome  tacnt  BtMpZ^ 
during  the  term  of  yean  which  the  grantor  then  had  '/^ 
in  the  veetory.  The  gnntor  afterwards  surrendered 
his  term  to  the  reversioner,  after  wfaidi  die  i^iiaurage 
bcoame  void;  and  in  fuOre  ifupedii  the  qaestion  was, 
whether  the  sarroider,  which  as  between  the  parties 
had  put  an  end  to  the  term  of  years,  had  extinguished 
the  plaintiff's  right,  and  it  was  resolved  that  it  had 
not;  because  the  term  for  the  benefit  of  the  grantee 
has  to  some  respect  oontiauanc^  although  m  ret 
nm^o/tf  it  is  determiBed.  There  are  odier  authorities 
to  the  same  effect,  and  none  the  other  way;  and  we  arcr 
thterefqre  of  c|>inioD,  that  th^  lease  of  ly^  is  not 
invalidated  by  the  surrender  to  the  Bishop,  unless  this 
We^  from  iU  bf^akii^  in  upon  the  copyhold  tenure 
dnrtog  its  <iontinaanee,  is  to  stand  upon  a  differeriit 
iiM>ling  from  other  hwsesir  But  up<»  what  ground  is 
such  an  exception  to  be  made?  It  was  said  that  this 
was  a  wrongful  leasee  but  no  authority  was  cited  to 
prove  it  wrongfU;  and  though  many  instances  are  put 
in  the  books  of  such  leases,  there  is  not  even  a  dictum 
that  they  are  wrongful.  They  suspend  the  copyhold 
tenure,  indeed,  during  their  continuance,  but  the  copy* 
hdd  tenure  would  be  equally  su^ndedj  if  the  loid,  pro 
ieu^pare,  were  to  keep  the  copyhold  in  his  own  hand, 
during  the  continuance  of  his  estate;  and  if  the  owner 
q{  the  manor  ^shed  to  protect  the  suspension  of  the 
ccyyhold  tenure  by  such  means,  lest  it  should  injure 
the  iiAeritBnce  of  the  manor,  he  daould  have  guarded 
s§ainstit|  before  be  granted  a  particular  interest,  as 
ao  estate  for  lift^  in  the  uumory^  by  imposing  adequate 

restno- 
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D«K,  6tnu 

BEADOir, 

agaimsi 
PrEf. 


restrictions  upon  the  grantee.  Upon  tbe^vfaole,  there^ 
fore,  we  are  of  opinion,  upon  the  first  question  iq  this- 
case,  that  the  lease  of  1798  is  still  a  valid  lease  at  law^ 
and,  consequently,  thai:  without  entering  upon  the- 
second  question,  whidi  it  becomes  unnecessary  to  de** 
tennine,.  there  must  be 

Judgment  for  the  Defendant- 


Msj  ayth. 

Compensatimi 
forlosfoftime 
disallowed  to 
two  inerchantf 
eomiog  from 
abroad  as  wii- 


MooR  against  Adam; 

TN  an  action  of  assault  and  battery  committed  at  AH^ 
catU  in  Spain^  per  quod  plaintiff  was  unable  any 
longer  to  carry  on*  his  trade  there,  and  was  obliged  to* , 
remore,  flee,  the  pluintiff  obtained  s  verdict,  and  upon* 
the  taxation  of  costs,  claimed  to  be  allowed  the  sum  of 
1225/.,  disbursed  by  him  in  payment  to  three  witnesses^ 
who  were  examined  at  the  trial,  and  came  ftoxoL  Alieant' 
for  the  express  purpose.      Two  of  the  witnesses  were 
merchants  at  AUcantj  and' the  third  was  their  derk,  and' 
the  Master  allowed  the  sum  of  603/.  85.  for  the  expenses* 
of  their  journey  and  voyage  going  and  coming,  and' 
during  th«r  stay  here,  but  refused  to  make  any  allow^ 
ance  in  respect  of  the  payment  made  to  them  Jbr  their 
loss  of  time. 

And  upon  a  former  day  in  this  tenn  a  rute  nisi  was- 
obtained  upon  an  affidavit  of  the  plaintiff  disclosing  the 
above  facts,  and  stating  that  the  two  merchant  witnesses 
were  obliged,  during  their  absence  from  jUicant^  to 
suspend  all  dealings  and  represented  that  they  had 
sustained  considerable  loss  in  consequence  of  their  at- 
tendance, and  that  the  compensation  paid  to  the  oAer 
witness  was  for  his  salary.    Tliere  was  an  affidavit  alsa 

stating. 
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stating  two  instance  before  the  Master  in  1814,  iu  one         1816. 


Moor 


of  which,  {MeUish  ▼.  Andrews^)  the  Master  at  first  re* 
fused  to  allow  for  loss  of  time  of  a  witness  coming  axaiiut 
from  abroad,  but  upon  its  being  referred  to  him  to  re- 
view his  taxation,  had  ultimately  allowed  it;  and  in  the 
other  he  had  allowed  the  sum  of  130&  on  a  similar  ae- 
oount  And  it  was  argned,  from  these  instances,  and 
from  the  case  of  Schimmel  v.  Lousada  (a),  that  the  prac- 
tice warranted  an  allowance  for  loss  of  time. 

la  answer  to  the  above  affidavits,  it  was  sworn  that 
none  of  the  said  three  witnesses  gave  any  evidence  what- 
ever relative  to  the  assault ;  that  one  of  them  was  ab* 
sent  from  JUcatU  at  the  time  when  it  was  committed, 
and  his  evidence  related  only  to  the  value  of  the 
plaintifTs  business,  and  to  his  being  unable  to  carry  it 
on  after  the  assault;  another  was  out  of  the  room 
where  the  assault  was  made^  and  only  heard  blows 
given ;  and  the  third  spoke  onl^  to  the  plaintiff's  hav- 
ing been  threatened  by  the  defendant,  in  the  event.of 
his  making  any  publication  iu  the  newspaper  concern- 
ing the  defefadant. 

The  AUorruy  General  and  Manyatf  who  now  showed 
causey  compared  this  to  an  allowance  for  contingent 
damages,  which  the  C!ourt  had  refused  to  make^  saying 
it  would  be  a  dangerous  precedent  (6) ;  and  they  denied 
that  the  case  of  Schimmd  v.  Ijmsada  laid  down  any 
rule  respecting  compensation  to  witnesses  for  loss  of 
tim^  for  the  Court  was  wholly  silent  upon  that  head ; 
and  the  practice  of  making  allowance  for  loss  of  time 
seems  hitherto  to  have  been  confined  to  professional 
men. 

(^)  4  r«Ml.  695*  W  TbeUum  t.  Staples,  %  Zkmgl  438. 

.Tap- 
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Tofping  and  Taddy^  contri,  iupged»  that  inasmvch 
as  the  Master  had  allowed  tra^eUiBg  expense^  it  nasi 
be  Salseii  that  these  were  neeessaiy  witnesses;  and 
Sehiwimd  v.  Lomaia  is  sorely  an  authority  fbrallowJiig 
compeasalion  for  loss  of  time ;  because  the  disallowanoe 
of  it  was  one  of  the  grounds  upon  which  it  was  prajedt 
that  the  proihoaotary  might,  review  his  tazationt  aad 
the  Cottrt  referred  it  back  to  him  generally.  As  tiMn 
is  no  way  of  ebmpeUing  the  attendance  of  witnesses 
who  are  abroad,  if  it  is  to  be  understood,  as  a  genaral 
rule,  that  such  a  witness  shall  not  be  alloiped  any  cobbk 
pensation  for  loss  of  time,  it  will  cast  an  inKderaUe 
burden  upon  plaintiffi,  because  the  expense  oS  obtain- 
ing a  witness  may  oftentimes  exceed  the  Tahie  of  die 
stake. 


Lord  BuLEioM^iioTOti  C.  J.  I  do  not  think  that  tiM 
C6«rt  is  ddled  upoii  fo  lay  down  any  rule  peremp- 
torily, that  in  no  case  whatever,  where  a  witness  comas 
from  abroad,  shall  there  be  an  i^owance  made  to  hki 
for  loss  of  time ;  but  as  fiu*  as  I  am  able  to  eoHect, 
from  the  books  and  precedents  which  have  been  pro- 
duced, this  does  not  appear  to  me^  upon  the  affidaviti^ 
to  be  a  case  in  which  such  an  allowance  ought  to  be 
made.  Looking  to  what  has  been  the  practice  in  former 
cases,  and  to  the  case  in  DougLf  one  cannot  help  pev^ 
oeivin^  that  without  laying  down  any  genend  rulc^ 
there  has  been  an  inclinadon  manifested  to  exdudd 
allowances  of  this  nature  to  witnesses  IQce  the  present. 
And  upon  this  occasion,  considering  die  sort  of  evi-> 
dence  whidi  these  witnesses  gave^  it  might  not,  per- 
haps, be  ultimately  beneficial  to  the  party  to  have  the 
matlvr  reviewed  by  the  Masler»  because  I  an  not  sure 
12  that 
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that  the  Master  might  not  think  it  proper  to  strike  out        1816. 


Moor 


one  or  two  of  the  witnesses  altogether.    That,  however, 

is  not  the  question  he^;  but  whether  the  Master,  in        i^mm/ 

disallowing  compensation  for  loss  of  time,  has  not  acted 

conformably  to  the  practice.     [  think  he  has.     Some 

light  is  thrown  upon  this  point  by  the  statute  of  (a)  Eliz. 

which  provides,  that  sqch  reasonable  sums  as,  having 

regard  to  distance  of  place,  are  necessary  to  be  allowed, 

shall  be  tendered  to  witnesses  when  they  are  served 

with  process. 

HoLKOTD  J.  mentioned  a  case  from  memory,  which 
he  had  recdved  from  Chambre  J.,  then  Baron  of  the 
Exchequer,  wharo  the  Court  deKvered  their  opinion  ^    . 

seriatim,  against  the  allowance  of  compensation  for  loss 
of  time  to  a  medical  person,  who  came  as  a  witness 
from  JEdMurgk. 

Per  Curiam^  Rule  discharged,  (b) 

(«)  5  Sliz,  c  9. 1,  zi. 

(h)  Lord  ElUnhomigb  C.  J.,  daring  the  argument,  referred  to  a  note 
in  tke  Master's  Book,  **  Trni.  48  G.  3.,  Lrwry  t.  DmbUdsj.  The  Mas- 
**  ter,  on  taxation,  having  refused  to  allow  a  guinea  a  daf ,  paid  to 

<*  each  of  two  merchants,  who  came  as  witnesses  from  NrmtastUt  it  j 

**  was  moTed  by  Dampiir  to  refer  it  back  to  the  Master  for  his  re?iew ;  I 

*<  but  a  rate  nfu  was  refnied."  And  His  Lordship  added,  that  he  be- 
Ikred  the  practice  had  been  to  make  allowance  to  oaedical  men  and 
attornies,  bnt  not  to  others. 
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Court  of  KING'S  BENCH, 


IX 


Trinity  Tenn>. 

In  the  f%-sixtli  Year  of  the  R^  of  GxoftOS  III* 


MEMORANDUM. 

At  the  commencemeiit  of  this  Term,  John  HvUoCkf 
Esquire^  was  called  Serjt,  and  gave  for  his  motto^ 
**  Juspicium  melioris  am.** 


Doe,   on   the  Demise  of  Pitchbiii    ogaiMt  ^^^ 
Anderson  and  Another* 

AT  the  trial  of  this  ejectment,  before  Lord  SUeribo-  Acwjtonbs- 
rough  C.  J.,  at  the  Middlesex  sittings,  the  plaintiff  tS"£^^ 
claimed  by  assignment  from  the  sheriff  of  a  term  of  |,eencoc^tted 
years,  seized  under  an  execution  against  one  Struberj  at  ^^^^^* 
the  soitofthe  lessor  of  plaintiff.    The  defence  was,  the  con^tioii 

•numnt  of  his  dd)C  and  raceiTed  a  dividend  tindor  St:  Hdd»  dist  hs  mi|^t|  not^«l»t»^ 
in^  bcoooM  a  p^tioning  craditoTy  in  req^of  tin  orifiiisl  ddiiU 

Vol.  V.  M  bank- 
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181«.  bankniptcy  of  Struber^  on  the  17th  of  October^  1813, 
befi>re  the  cxecntioa^  and  that  the  defendanU  were  his 
assignees;  and,  in  order  to  establidi  the  petitioning  cre- 
ditor's ddAf  the  defendants  proved  two  promissory  notes, 
made  by  the  bankropt,  to  one  Burgas,  (the  petitioning 
creditor,)  dated  the  18th  of  September,  1813,  one  for 
ICXML,  the  other  fix'  SO/.  The  plaintifl^  in  reply,  prodoced 
a  deed  of  aasigmnent,  of  the  15th  Naotmber,  1818,  exe- 
cuted by  Burgess  and  the  defendants,  and  several  other 
creditors,  whereby,  in  consideration  of  the  assignment, 
and  of  the  covenant  cXStruber,  the  said  parties  released 
Stmber  from  all  actions  and  demands.  Under  this  deed, 
Burgeu  received  2s.  6dl  in  the  pomid,  <m  the  amount  of 
his  debt,  having  subscribed  himself  as  a  creditor  for 
1132.  ISs. ;  but  it  appeared,  that  at  the  time  of  his  be- 
-  coming  a  par^  to  this  deed,  he  had  not  any  knowledge 
of  the  act  of  bankruptcy.  It  was  contended,  that  as 
Burgess  was  a  party  to  this  deed,  and  had  received  a 
pqrment  under  it,  he  ought  not  to  be  permitted  after- 
wards to  abandon  it,  and  become  the  petitioning  cre- 
ditor; and  Tappenden  v.  Burgess  (a)  was  cited.  It  was 
ruled,  however,  by  Lord  EUeaborougk  C  J.,  that  as  the 
deed  was  void  by  reason  of  the  act  of  bankruptcjr,  Bur- 
got  was  not  estopped  from  proceading;  that  the  estoppel 
WBB  confined  to  those  cases  where  the  par^  who  had 
executed  the  deed  set  up  that  deed  as  an  act  of  bank- 
ruptcy: and  that  it  was  competent  to  Burgeu  to  be- 
come the  petitioning  creditor;  and,  thereup<»i,  the 
plaintiff  was  nonsuited. 

Peake  now  moved  to  set  aside  the  nonsuit,  on  the 
gvomd  taken  at  the  trial    He  admitted^  that  the  deed 

(a)  4  MaU,  290, 
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would  be  inoperative  as  to  strangers,  but  it  was  other-  181& 
wise  as  to  Burgess^  who  was  a  party  thereto ;  and  he  ■'■■• 
referred  to  Bamfbrd  v.  Baron,  (a)  agamu 

Lord  EUenborough  C  J.  The  creditor  takes  a  bad 
Mcuritjr  of  which  he  cannot  avail  himself  and  after- 
wards resorts  to  a  remedy  which  cannot  be  impeached. 
Why  should  he  go  on  receiving  under  a  bad  titl^  when 
he  eould  obtain  payment  under  a  valid  one?  It  waa 
open  to  any  person  to  disturb  or  defeat  the  arrange- 
ment, as  it  stood  upon  the  deed  of  cmnpoeition.  This 
is  quite  difihrait  from  the  authority  cited,  where  the 
ereditors^  who  had  signed  the  deed  of  assignment,  and 
were  privies  to  die  transaction,  attempted  to  set  it  up 
as  an  act  of  bankruptcy. 

Burlaw  h  At  the  tine  when  Butgm  signod  the 
deedy  h»  was  igpoinant  of  an  act  of  bankruptcy.  When 
he  Deceived  the  %$.  $&  in  the  pound,  he  oonlen^Iatcd 
that  be  should  receive  an  indefeasible  payment;  but 
afterw«rdi»  finding  himsdf  mistaken,  ha  resofts  to  an- 
other come  {  and  I  do  not  see  any  reason  why  he  should 
go  on  under  a  dead  eneeulnd  in  igmwance^  and  under 
conceahnenL  The  bankrupt  was  guilty  of  a  fraud,  by 
ttmcealing  instead  of  disdodng  an  act  of  bankruptqr, 
whidi  dislinguisbes  this  case  finm Ban^d^.  Baron, 

AwmynJ.   The  waikor  was  not  bound  to  go  on 
a  invsUd  soDSUri^. 

Rale  refitsed. 

Ms 
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Oldbnshaw  against  Thompson. 

P^  covenant  by  the  plaintiff  as  ezecator,  upon  an 
indentore  of  leas^  made  by  the  testator  to  the  de- 
findanti  <rf  a  messnage  and  premises  and  fixtures,  for 
three  years  and  a  quarter's  r&it,  the  defendant  pleaded 
naneafocbrntt  and  gave  a  notice  of  set-off  for  money  paid 
to  aadfiir  acconnt  rf  the  testatm  in  his  life-time.  At 
die  trial  befitto  Lord  EBaOonu^  C  J.,  at  the  last 
2«Mim  fittings  his  Lordship  having  refiised  to  admit 
evidence  upon  the  set^^  there  was  a  verdict  for  the 
pi&iiitt£ 

Smridi  now  mdved  for  a  new  trial,  and  inferred  to 
Mat  2  G.  2.  c.  22^  which  enacts,  that  where  the  plain- 
tiff sue  a»  executor,  and  there  are  mutual  debts  between 
his  testator  and  the  defendant,  one  debt  may  be  set 
agunfct  the  other,  and  such  matter  may  be  given  in  evi- 
dence on  the  general  issue,  or  pleaded  in  bar,  as  the 
nature  of  tiie  caseshaU  require,  so  as,  at  the  time  of 
pteading  the  general  issue^  where  any  such  debt  is  in- 
tended to  be  insisted  on  in  evidence,  notice  be  given 
of  the  debt  so  insisted  on.    Wherefore,  in  Gaaoerr. 
Hmt  (a),  it  was  adjudged,  in  a  case  like  the  present,  con- 
«»«»y  to  what  XktOon  J.  had  ruled  at  the  trial,  tiiat  the 
evidence  ought  to  have  been  received;  for  the'genend 
issue  menti<»ed  in  the  act  must  be  understood  to  be 
^  general  issue.    And  though  it  might  be  doubt- 

■  ''**»  *•"«  statute  «k>ne,  ivhether  the  evidence  offered 
(■)  Alii  .V.  P,  If  I.  Svtm,  |90,  »u  Sd«di(. 
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at  the  trial  was  admissibly  inasmuch  as  the  plea  of  nori  i816« 
est  factum  is  not,  strictly  speaking,  the  general  issue^ 
notwithstanding  it  be  commonly  termed  so  in  covenant, 
yet  the  stat.  S  G.  2,  r.  24.  has  left  no  doubt,  because, 
by  that  statute,  mutual  debts  may  be  set  against  each 
other  in  all  cases,  except  where  either  of  them  accrue 
by  reason  of  a  penalty  in  a  bond  or  specialty,  in  whicb 
case  it  must  be  pleaded*  Therefore,  subject  to  that 
exception,  it  now  seems,  that  mutual  debts  may  be  set 
against  each  other  in  all  cases,  without  pleading  iU 

Lord  Ellenbobough  C.  J.  A  good  reason  was,  I 
remember,  suggested. at  the  trial,  why  the  defendant 
should  not  go  into  this  evidence,  namely,  that  it  would 
operate  as  a  bar;  and  certainly  it  is  a  misconception 
of  what  is  the  general  issue  to  say  that  non,  est  factum 
is  that  plea.  The  general  issue  means  such  a  plea  as 
puts  the  whole  in  issue,  which  wm  est  factum  clearly 
does  not  I  cannot  help  thinking,  ^iat  Mr.  Justice 
Dentcvis  opinion  at  nisi  priusj  was  more  correct  than 
that  of  the  Court  afterwards. 

Batlet  J.  Non  est  factum  is  not  the  general  issuei 
for  it  only  puts  in  issue  the  deed ;  and  how  is  t^e 
judgment  to  be  entered,  supposing  the  defendant  should 
fail  upon  the  rion  est  factum^  but  prove  h|s  set-oif  ? 

Abbott  J«  I  have  often  heard  it  doubted}  whether 
there  is  any  general  issue  in  covmmu 

The  Court  refused  the  rule  upon  diis  point,  but 
granted  a  rule  nisi,  upon  affidavit,  to  set  aside  the 
verdict,  on  payment  of  costs,  withdrawing  the  plea,  and 
pleading  specially. 

MS 
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^^fi^  Warwick  and  Another  against  Collins. 

Ludiriiidiit    TN  thia  cate,  which  was  an  aetiob  of  d«bt)  on  the 

of  ft  ffoodnft-       JL 

tuifti  qiuUi^  fltat  2  and  S  Edto.  6.  ir.  18.^  for  not  letting  out 

t^^f^  tithes  of  barley  and  oat«,  in  the  year  1813,  in  the 

^g tlS^Ss  P*^™^  ®f  WttheraU,  the  cause  came  on  to  be  tried  a 

£dw.  6.  c  13.,  gecond  time,  before  BidUirdA  B^  at  the  last  Cumierbmd 

•Itfaougfa  the 

ezpenoe  attend-  assizes,  in  puifeuance  of  a  rule  of  this  Court*  (a)  Nearly 

inf  the  breekinff 

it  up  mod  liming  the  Same  evidence  was  given  as  on  the  former  occasion, 
lltai^"^  to  ^^  '^  ^"^  likewise  p^ved,  that  the  quality  of  the  land 
^ei^foc  ^^  ^  ff^  ^  ^^  average  of  the  old  inclosed  landa; 
yem  of  culti-  that  in  1818  it  was  again  sown  with  oats,  and  the  crop 
was  rather  better  than  the  first  year;  that  in  1814  it 
produced  a  good  crop  of  turnips,  and  in  1615  another 
crop  of  oats,  which,  in  some  parts,  were  very  good,  but 
in  others  fiiiling*  As  to  the  barley,  the  half  acr^  in 
1613,  was  mons  abuakknt  than  that  grown  on  the  old 
inclosed  land  in  the  neighbourhood,  and  of  as  good 
quality.  The  whole  expence  of  ploughing,  sowing,  and 
harrowing  this  land,  and  of  the  seed,  was  estimated 
at  about  11/^  per  acre^  With  respect  to  the  general 
course  of  husbandry,  applicable  to  lands  of  this  de- 
scripdcni,  it  was  proved,  that  when  grazing  land  is 
ploughed  for  com,  it  is  not  usual  to  plough  it  three 
times,  it  is  usually  sown  after  the  first  ploughing; 
bttt  if  the  land  has  lain  a  long  time  without  pkwigliingi 
it  is  usual,  on  breakii^  it  txp^  to  use  lime.  As  to  die 
use  of  lime,  it  was  stated  that,  when  land  has  not 
been  ploughed  before,  it  is  not  usual  to  convert  it  into 
tillage  without  lime;    the  proper  quantity  of  wliich 

(e)  See  ofUe,  voL  2.  p.M9» 
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18  about  thirty  bushels  per  acre.  The  use  of  lime  is  to  181& 
dissolve  the  moss,  and  destroy  the  integuments  more 
readily  than  the  mere  exposure  to  the  air,  after  plough- 
ing, can  do.  In  the  absence  of  lime^  a  longer  fallow 
becomes  necessary,  and  a  more  distant  crop  may  be  ex- 
Iiected.  One  of  the  witnesses  swore,  that  the  necessity 
of  using  lime  depended  on  the  state  of  the  land,  and 
not  upon  its  natural  quality ;  that  if  land  of  a  good  na- 
tural quality  has  remained  long  unploughed,  it  requires 
lime,  not  indeed  in  such  large  quantities  as  land  ci  a 
bad  quality.  The  effect  of  lime  is  to  neutralize  the 
acid  in  a  barren  soil.  The  land  in  question  was  about 
twelve  miles  distant  from  any  lime-pitS|  so  that  a  team 
could  only  go  once  a  day,  and  the  expence  of  liming 
was  estimated  at  about  1/.  per  acre.  One  of  the  sur^ 
yeyors  proved  that  he  did  not  consider  forty  bushds 
as  an  extraordinary  quantity  of  lime  for  land  which  had 
never  been  broken  up  before ;  that  the  soil  of  the  land 
in  question  was  of  a  very  good  natural  quality,  and 
was,  in  the  years  1813  and  1814,  worth  40^.  per  acr^  to 
be  let  for  seven  years,  the  tenant  being  at  the  expence 
of  cultivation.  The  defendant,  as  before  gave  no  evi- 
dence^ but  argued,  from  the  plainti£&'  evidence^  that 
the  land  was  barren,  within  the  meaning  of  the  statute. 
The  learned  Judge  referred  the  jury,  as  to  the  law,  to 
the  judgment  of  the  Court,  when  the  rule  for  a  new 
trial  was  made  absolute,  (a)  The  jury  found  for  the 
defendant.  In  the  following  term  a  rule  nisi  was  ob<r 
tained  for  setting  the  verdict  aside. 

Scarlett^  Huttock,  Littledale^  and  Tindal,  who  shewed 
cause,  argued  from  the  evidence^  that  this  was  land 

(a)  Set  ante,  voL  ft  p»  ZSB^ 

M  4  which 
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1816«  which  required  an  extraordinary  degree  of  manuranoe^ 
■  and  therefore  was»  according  to  the  authorities,  barren 

oiiAut  within  the  meaning  of  the  act  Nothing  but  its  being 
barren  could  account  for  the  use  of  lime  in  the  present 
instance^  because  lime  is  never  used  upon  land,  of  ordi- 
nary ffNTtility,  when  it  is  first  broken  up  for  a  crop  of 
oats.  The  quantity  also  used  in  this  instance,  as  well 
as  the  distance  from  which  it  was  brought,  indicated, 
that  without  a  very  extraordinary  expence  in  the  ma- 
nurance^  the  land  could  not  have  been  brought  into  a 
state  of  oultivation,  which  is  the  test  whereby  to  judge  of 
<<  barren''  within  the  meaning  of  the  statute*  Barren** 
nessi  in  the  sense  of  the  statute  does  not  mean  a  posi- 
tive incapacity  to  produce  any  thing  (for  scarce  any 
land  is  of  that  description),  but  a  relative  inaptitude  to 
cttlture,'taking  into  consideration  the  pains  and  expence 
of  bringing  it  into  cultivation  at  all. 

Bi^ardsanj  J.  WiUiams^  and  Lofmj  contra,  argued 
that  it  would  be  strange  to  call  that  land  <<  su&pte  na^ 
turd  steriliSf'*  which,  upon  .being  broken  up,  should 
produce  successive  crops  in  the  first  five  years,  without 
any  additional  expence  in  the  manuring  after  the  first 
year.  Yet  such  being  the  land  in  this  instance^  it  was, 
by  the  present  verdict,  found  to  be  barren.  The  jury 
proceeded  upon  an  erroneous  principle^  by  entering 
into  nice  calculations  of  the  expence  of  procuring  lime ; 
as  if  the  quality  of  the  land  were  to  be  determined  by 
the  greater  or  less  facility  of  obtaining  manure  for  it« 
So  fer  from  it,  a  reference  to  the  authorities  will  shew, 
that  the  necessary  expence  of  obtaining  the  first  crop 
has  never  been  taken  into  the  account,  to  form  a  cri- 
terion, whether  land  be  exempted  from  tithe  or  not 

In 
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In  Sheringtm  v.  Fketmod  {a%  Witt  y.  Buck  {b\  and        1816. 
StcckwsU  V.  Terry  (c),  tithe  was  holden  to  be  payables       — 
and  yet  the  lands  were  not  cleared  without  much  ex-        42btrt* 
pence.     So  here,  ihe  use  of  lime  was  only  a  mode  of       Co*-"** 
clearing  the  land,  the  effect  of  it  being  to  destroy  the 
moss  and  int^uments,  and  to  dissolve  the  vegetable 
matter:  it  was  not  used  on  account  of  the  barrenness 
of  the  soil.     To  constitute  land  barren,  within  the 
meaning  of  the  statute^  it  should  be  shewn,  that  the  landf 
after  the  removal  of  all  incidental  incumbrances,  cannot, 
without  very  extraordinary  expence  of  cultivation,  be 
made  ordinarily  productive,  comparing  it  with  other 
land  in  the-neighbourhood;  the  contrary  of  which  was 
proved  in  this  case.    Perhaps  the  word  <^  expence^'' 
which  is  in  the  concluding  sentence  of  the  judgment  in 
the  former  case((Q,  is  not  sufficiently  esplicit,  since  it 
might  be  imagined,  that  expence,  in  a  pecuniary  sense, 
was  the  thing  signified,  whereas  the  meaning  is,  the 
quantity  of  labour  and  pains. 

Lord  Ellxnbobough  C.  J.  Hie  question  in  this 
case  is,  whether  this  land  comes  within  the  descriptipn 
mentioned  in  the  statute,  that  is,  *^  such  barren  heath 
or  waste  ground,  which,  before  this  time,  have  laid 
barren  and  paid  no  tithes,  by  reason  of  the  same  bar- 
renness." We  are  now  to  decide  upon  the  meaning  of 
the  word  barren  in  the  statute,  with  reference  to  what 
appears  by  the  evidence.  In  the  course  of  the  argu- 
ment, it  occurred  to  me,  that  so  far  as  related  to  the 
barley,  there  was  an  end  of  the  question ;  because  us 


(a)  Cro.  Eliz,  413.  (b)  5  Bulst.  166. 

Ic)  I  r<fi.  117,  {4)  Ar^t  yQl-  ?<  p-^^s?  365. 
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1 8 1 6«        to  that  crop,  it  did  not  appear  that  any  greater  qnailtity 
■"■""        of  lime  was  used  than  is  ordinarily  used  for  the  culti<» 

Waawick 

agakM  ration  of  a  crop  of  that  description ;  and,  therefore, 
that  part  of  the  case  seemed  to  stand  clear  of  the  ob- 
jection, as  it  applies  to  the  oats.  Upon  further 
consideration,  however,  I  think,  that  the  verdict  is 
improper,  as  well  with  respect  to  oats  as  to  barley. 
The  whole  evidence  is  to  be  considered  with  refer- 
ence to  the  question,  whether  the  land  was  intrinsi- 
cally barren,  or,  in  the  language  of  the  law,  "  su&pte 
naturd  sterHiSy**  that  is,  in  its  own  nature  and  quality. 
The  onus  lies  upon  the  defendant,  who  claims  exemp- 
tion, to  shew,  either  by  evidence  in  chief,  or  by  cross 
examination,  expressly,  or  by  reasonable  inference,  that 
the  land  is  barren.  As  to  any  express  evidence^  when 
I  find  that  one  witness  says  that  it  is  good  land,  an- 
other, that  it  is  of  a  good  quality,  and  that  all  esta- 
blish the  soil  to  be  good,  how  am  I  to  conclude  from 
this  that  it  is  barren?  But  it  is  sought  to  raise  the 
inference  that  it  is  barren  in  this'  way.  Thirty-five  or 
forty  bushels  of  lime  per  acre  appear  to  have  been 
used;  and  these  thirty-five  or  forty  bushel^  owing 
to  the  remoteness  of  the  lime-pits  from  which  the 
lime  is  procured,  much  exceed  the  ordinary  value; 
and  hence  we  are  called  upon  to  infer  that  the 
land  is  naturally  barren;  as  if  either  the  fertility  of 
the  soil  or  its  inaptitude  to  cultivation  can  dq>end  upon 
the  remoteness  or  juxta-position  of  lime-pits.  The 
expence  of  procuring  the  lime  will,  indeed,  vary  with 
this  circumstance;  and  here,  I  think,  the  learned  counsel 
who  addressed  the  Court  last  has  well  observed,  that 
there  is  a  laxity  of  expression  in  the  term  ^^  expence," 
which  is  to  be  found  in  the  last  sentence  of  our  former 
judgment  in  this  case;  and  I  a^ee  that  <<  expenditure" 

would 
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would  have  been  the  more  correct  phrase,  <*  expenoe"  1816. 
denotilig  something  of  a  pecwuary  nature.  Taking  it,  -— 
then,  that  forty  bushels  of  lime  per  acre  were  expended,  4^ 
I  advert  to  the  aigument  of  Mr.  JVHUanu^  that  the  use 
of  lime  was  to  be  considered  only  as  a  mode  of  remov* 
ixig  incidental  obstructions  and  incumbrances.  The 
argument  was  urged  ingeniously  with  reference  to  the 
cases  cS  Sherington  v.  Fleelwood^  and  fPiU  v.  Bucif 
firom  which  it  was  inferred  that  the  removal  of  inci- 
dental  incumbrances  U  not  to  be  set  down  to  the  account 
of  extraordinary  expence.  In  some  cases  water  impedes 
the  progress  of  cultivation,  in  others  roots ;  in  the 
present  case^  whins  and  furze ;  all  these  must  be  re^ 
moved  by  the  respective  processes  applicable  to  their 
removal,  before  the  expence  of  cultivation  can  properly 
be  said  to  begin.  The  use  of  lime  may  be  a  process  for 
the  extinction  of  some  of  these  impediments,  although 
it  is  not  laid  on  the  land  until  after  ploughing;  because 
it  may  operate  to  break  and  pulverize  the  indurated 
masses.  And  this  effect  seems  to  be  perceptible  in  the 
present  instance :  for  we  find  that  in  every  successive 
year  there  was  an  improved  crop;  from  which  it  is 
clear  that  the  lime  was  gradually  destroying  the  impe- 
diments, its  operation  not  being  confined  to  the  first 
crops,  but  extending  to  the  others  in  succession.  So 
that,  if  the  expence  of  liming  could  be  taken  into  the 
account,  it  must  be  distributed  over  the  four  successive 
crops.  But  I  am  not  able  to  pronounce  that  it  was 
used  at  all  with  reference  to  any  natural  infecundity  of 
the  soiL  What'  is  there  to  shew  that  the  soil  was 
inapt  by  nature,  and  that  it  required  some  very  extra- 
ordinary expenditure  of  labour  and  means  to  overcome 
this  inaptitude  ?    In  the  absence  of  any  such  proof,  I 

am 
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1616.        am  at  a  loss  to  say,  in  contradiction  to  tbe  witnesses 

who  declared  it  to  be  land  of  a  good  quality,  and  to  be 

againti  a  good  soi],  that  this  land  was,  within  the  meaning  of 
Qohuss*  the  statute,  naturally  barren,  because  lime  has  been 
laid  upon  it  in  a  larger  quantity,  perhaps,  than  is 
usual ;  more  especially  when  this  may  be  referred  to 
the  removal  of  incidental  impediments.  With  reference^ 
therefore,  to  the  oats,  as  well  as  the  barley,  on  which 
I  cannot  see  any  doubt,  there  does  not  appear  to  be  evi* 
dence  on  which  we  can  safely  infer  the  natural  sterility 
of  soil.  The  distance  of  lime-pits  cannot  surely  form 
a  consideration  in  the  question  of  the  natural  barren- 
ness of  land :  it  never  can  be  called  barren  because  it 
lies  a  certain  number  of  miles  from  lime.  Whole  coun« 
ties  might,  according  to  this,  be  set  down  as  barren, 

Baylet  J.      Witii  respect  to  the  barley,    there 
certainly  was  evidence  to  prove  that  it  was  a  good 
crop ;  and  if  the  witnesses  who  spoke  of  the  lime  meant 
»  to  confine  the  use  of  it  to  the  land  sown  with  oats, 

there  might  be  a  ground  for  a  new  trial ;  but  I  do  not 
find  that  the  barley  crop  was  made  a  point  upon  the 
motion  for  this  rule,  or  that  any  dissatisfaction  has 
been  expressed  by  the  learned  Judge ;  and  I  cannot 
help  thinking  that  the  evidence  as  to  the  lime  was 
applicable  to  the  barley  as  well  as  the  oats.  With 
respect  to  the  main  question,  I  find  that  the  statute 
does  not  merely  say,  "  barren  heath  or  waste  ground^** 
but  adds,  «  which  has  laid  barren^  and  paid  no  tithes 
by  reason  of  the  said  barrenness^**  The  statute,  there- 
fore, is  not  confined  to  land  absolutely  barren,  but 
extends  to  such  as  has  lain  in  an  unproductive  state  by 
reason  of  its  Ixirrenness.    We  are  here  to  enquire  why 

the 
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the  land  has  lain  in  an  unproductive  state;  and  if  we  1816. 
find  that  it  is  on  account  of  the  extraordinary  escpence 
attending  its  cultivation,  then,  I  think,  the  land  may  be  agamM 
deemed  ^<  barren,''  within  the  meaning  of  the  statute, 
and  entitled  to  the  statutable  exemption.  Lord 
Coke  speaks  of  "  great  charge  and  industry  (cf);"  and 
Iiord  Hardvdeke  of  "  expence."  (6)  -  Mr.  WiUiams 
has  referred  to  several  cases,  which  may,  however, 
be  disposed  of  without  difBculty.  Sheringtan  v.  FUd^ 
woodj  and  such-lUce  cases,  establish  this,  that  in  the 
enqmry  whether  the  land  be  barren,  you  are  not  to 
take  into  consideration  the  necessary  expence  incurred 
in  removing  fortuitous  obstructions,  as  water,  stone, 
&c« ;  or,  in  other  words,  that  which  is  done  to  reduce 
the  land  into  a  fit  state  to  be  cultivated :  that  is,  as  it 
strikes  me,  into  a  fit  state  to  be  ploughed ;  after 
which,  all  expenses  necessary  to  bring  the  land  into  a 
productive  state  shall  be  taken  into  the  account  Now, 
in  this-  case,  if,  as  it  has  been  said,  the  lime  was  used  fotf 
the  purpose  of  removing  obstructions  only,  and  not  for 
that  of  cultivation,  the  question  might  have  been 
distinctly  put  to  and  answered  by  the  witnesses.  I 
cannot  suppose  but  that  the  jury  understood  the  pur- 
pose, and  that  it  was  for  the  cultivation  of  the  land.  Nor 
does  it  appear  to  me,  that  it  was  improper  to  take  into 
the  account  the  distance  of  the  lime-pits,  because  land 
might  well  be  suffered  to  lie  in  a  barren  state  by  reason 
of  its  barrenness,  if,  from  the  distance  of  manure,  it  was 
not  worth  the  expence  of  redeeming  it  Suppose  land 
which  requires  marl :  some  may  be  within  a  mile  of 
a  marl-pit,  other  twenty  miles  off.     If  it  be  asked  in 

such 
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1816.        such  case,  if  titbe  shall  be  paid  for  the  one  and  not  the 

-""""^        other;  I  answer  in  the  affirmative;   and  my  reaaon 

againa        16,  because  you  nave  the  means  of  making  the  one 

productive,  or  breaking  it  up  $  in  the  other,  you  have 

not.     If,  indeed^  the  argument  be  well  founded^  that 

because  both  were  upon  an  equality  at  first  breaking 

up,  both  are  therefore  equally  titheable,  I  admit  that 

my  reason  fails ;  but  I  deny  that  you  are  to  look  to  the 

natural  quality  alone,  and  not  to  the  relative  quality  of 

the  land.    If  you  cannot  bring  the  land  into  a  state  of 

productiveness    without   an   extraordinary    pecuniary 

expence,  then,  as  it  seems  to  me,  according  to  the 

authorities,  the  land  is  within  the  exception  of  the 

statute.    I  am  aware  that  some  of  the  witnesses  qpoke 

of  the  land  as  being  a  good  soil,  and  worth  40f«  per 

acre^  or  more  $    but,  at  the  same  time,   it  must  be 

admitted,  that  it  was  for  the  jury  to  decide^  on  their 

credit,  as  to  this  point      The  jury  were  probably 

persons  who  knew  the  land  in  the  neighbourhood,  and 

the  cultivation  it  required ;   and  if  they  were  the  fit 

persons  to  decide,  it  is  very  difficult  for  us  to  say  they 

have  com^  to  a  wrong  decision.     But  further,  as  to  the 

land  being  worth  40;.  per  acre,  I  find  that  in  the  first 

year  (1811)  it  was  ploughed,  limed,  harrowed,  and 

afterwards  in  fallow.      During  that  year,  therefore, 

although  considerable  labour  and  expence  had  been 

bestowed  upon  it,  there  was  no  produce.    In  the  next 

year  there  was  a  crop.      I  believe  it  was  not  in 

evidence^  upon  this  last  occasion,  what  the  value  of 

that  year's  produce  was :   upon  the  former  trial,  there 

was  some  evidence  of  its  value.    It  is  now  in  evidence 

that  the  expence  of  ploughing,  sowing,  and  harrowing 

came  to  ll^,  per  acre*     According  to  the   former 

rq)or^ 


Digitized  by  LjOOQ IC 


Couixti 


IN  THS  Fimr-sixTH  Y&ui  ov  OEOROE  III.  175 

report,    the   expences   of  clearing,    plougbiDg,    and        IB  16. 
harrowing,    including    lime,     with    the    expence    of  - 

sowing  and  reaping,  made  a  total  of  IS^.  per  acre.  In  agflkut 
the  second  year,  then,  a  crop  is  obtained,  which 
produces  8/.  per  acre.  Putting  the  rent  at  2L  per  acre 
each  year,  the  whole  expences  for  the  two  years, 
according  to  the  former  report,  would  be  17/.,  and 
the  return  8/.  Thus,  at  the  end  of  the  second  year, 
the  farmer  is  out  of  pocket  9/.,  exclusive  of  the  tithe. 
In  the  third  year,  he  gets  a  crop  worth,  according  to 
the  former  report,  1 U.  1 25.  per  acre.  Put  the  expences 
of  this  year  at  305.,  and  adding  thereto  the  rent,  the 
farmer  will*  still  be  deficient  at  the  end  of  th6  third  year, 
exclusive  of  the  tithe.  At  the  end  of  the  third  year,  a 
fallow  would  be  necessary ;  and  during  the  fourth- 
year,  I  doubt  whether  the  land  would  do  more  than 
pay  the  rent.  If  so,  then,  at  the  end  of  the  fourth 
year,  the  expences  incurred  would  not  be  reimbursed. 
It  would  only  be  in  the  fifth  year,  that  the  farmer 
would  begin  to  redeem  himself  from  the  expence.  It 
seems  to  me,  that  this  is  precisely  the  case,  where 
there  is  no  beneficial  return  until  the  fifth  year, 
which  the  legislature  contemplated  as  being  entitled  to 
exemption,  in  order  to  enable  the  speculator  to  go 
through  with  the  undertaking.  An  ordinary  farmer 
could  not  have  ventured  to  incur  such  expence.  For 
these  reasons,  it  strikes  me  that  this  was  land  strictly 
within  the  meaning  of  the  legislature;  that  is,  land 
which,  by  reason  of  its  barrenness,  was  out  of  the 
ordinary  reach  of  cultivation.  And,  at  all  events,  I 
should  hesitate  to  say,  that  twelve  persons,  who  were 
acquainted  with  the  mode  of  cultivation  in  that  county, 
and  with  the  ordinary  expence  attending  the  cultivation 

of 
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1816*       of  land  of  this  descriptioDi  had  arrived  at  a  wrong  coq-* 
elusion  upon  such  a  point 

Abbott  J.  Upon  the  material  question,  wliich  arises 
out  of  the  case  of  the  land  sown  with  oats,  my  mind  has 
fluctuated  considerably.  I  came  to  the  consideration 
of  the  question  with  a  very  strong  desire  to  sustain  the 
verdict,  if,  upon  a  right  application  of  the  evidence  to 
the  law  of  the  case,  such  verdict  could  be  sustained.  In 
the  result,  however,  after  hearing  all  the  arguments  on 
both  sides,  and  after  considering  the  question  with  the 
more  anxiety  on  account  of  the  difference  of  opinion 
that  exists,  I  must  say,  that  I  think  the  verdict  cannot 
be  sustained,  and  therefore  there  ought  to  be  a  new 
trial.  The  question  turns  upon  the  construction  of  a 
statute^  which  has  been  frequently  under  consideration. 
The  land  exempted  by  that  statute  is  described  as 
■<  barrm  heath  or  waste  ground,  which  has  laid  barren, 
and  paid  no  tithes  by  reason  of  the  same  barrenness." 
I  think  that  these  words,  "  barren'*  and  «  barrenness/' 
so  studiously  repeated,  were  intended  to  denote  the 
natural  quality  and  state  of  the  land,  and  not  any  inci- 
dental or  extraneous  circumstances,  by  which  barren- 
ness may  be  imputed  to  it;  and  being  of  this  opinion, 
upon  the  1^1  construction  of  the  words  of  the 
statute^  I  proceed  to  observe  upon  the  evidence.  In 
the  first  place,  it  is  entirely  on  one  side ;  and  if  the 
witnesses  for  the  plaintiff  had  spoken  incorrectly,  as  to 
any  matters  of  fapt,  they  might  have  been  contradicted 
by  other  witnesses  on  the  part  of  the  defendant ;  or  i( 
in  delivering  their  testimony  upon  matters  of  opinion, 
those  opinions  had  been  supposed  erroneous,  they 
might  have  been  controverted  by  the  opinions  of  other 

wit- 
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witnesses.  With  respect  to  the  quesdoo  of  bttrramessy  ISIO. 
there  is  not,  I  believte,  one  witness  who  describes  the 
land  as  being  a  bad  soil;  but  there  are  four  witnesses 
who  say  that  it  is  a  good  soil,  by  which  I  understand 
them  to  mean,  a  good  natural  soil ;  and  if  this  be  a 
correct  account,  it  does,  according  to  my  construction 
of  the  statute^  entitle  the  plaintiff  to  his  tithes,  as  it 
precludes  the  d^ndant  from  claiming  the  benefit  of  the 
exemption  of  the  statute.  Two  of  the  witnesses,  as  I 
understand  them,  said,  that,  in  their  opinion,  the  land 
was  worth  forty  shillings  an  acre,  upon  a  lease  for  seveit 
years,  to  a  tenant,  such  tenant  to  bear  the  whole  ex- 
pence  of  bringing  it  into  cultivation.  If  that  be  soy  it  is 
impossible  to  admit  that  the  land  was  barren.  Bat  it  is 
argued,  that  this  is  only  matter  of  opinion,  and  that  the 
jury  were  as  good  if  not  better  judges  of  these  things 
than  the  witnesses,  and  might  well  reject  the  evidence^ 
and  form  their  verdict  upon  their  own  knowledge  and 
experience.  To  this  I  cannot  quite  accede.  If  the 
character  of  witnesses  be  unimpeached,  and  thqr  speak 
to  fiicts  known  to  themselves,  and  hot  involving  any 
improbability,  I  feel  a  difficulty  in  saying  that  a  jury  ia 
at  liberty  to  reject  such  testimony,  and  find  a  verdict 
upon  their  own  opinion*  There  is  a  known  mode  by 
wliich  a  juryman,  if  he  is  acquainted  with  any  matter, 
may  be  allowed  to  prove  it;  which  being  the  mode 
pointed  out  by  law,  it  would  be  a  dangerous  precedent 
to  hold,  that  a  jury  may  give  a  verdict  merdy  on  their 
own  opinions,  in  contravention  of  all  th^^  evidence 
ffwea  by  witnesses  of  unimpeached  credit.  Tbe  main 
stress  of  the  argument  to-day  has  be^v  upon  the  great 
expenoe  of  bringing  lime  to  this  spot.  As  to  the 
quantity,  several  of  the  witnesses  declare  that  it  was  not 
Vol.  V.  N  used 
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used  in  a  very  unusual  quantity;  but  I  ask,  whether  it 
could  have  been  contended  that  this  was  barren  land, 
if  it  had  been  within  a  mile's  distance  of  a  lime-pit, 
instead  of  being  twelve  miles  off?  Mr.  Scarlett  argued 
upon  this  part  of  the  case,  that  the  brii^ng  lime  from 
auch  a  distance  was  an  evidence  of  the  barrenness  of 
the  land;  and  I  was  at  first  struck  with  the  argument; 
it  was,  however,  only  evidence  that  lime  was  necessary, 
and  if  the  quantity  was  not  such  as  shewed  the  barren- 
ness of  the  land,  I  confess  I  do  not  see  how  the  price 
of  the  lime,  by  reason  of  the  distance,  could  be  broi^bt 
into  the  account ;  for  that  would  be  to  make  the  cri- 
terion of  barrenness  depend  on  extraneous  and  acci- 
dental circumstances,  and  not  upon  the  natural  quality 
of  the  land.  Upon  the  general  question,  therefore,  I 
should  be  prepared  to  say,  that  it  ought  to  be  sub- 
mitted to  another  jury.  Upon  the  other  point,  as  to 
the  barley  land,  the  plaintiff's  case  is  unanswered.  It 
was  proved,  that  the  land  had  been  sown  and  borne  a 
good  crop ;  and  the  witnesses,  who  speak  as  to  the  lime 
and  expence,  confine  their  evidence  to  the  oat-land. 

HoLROYD  J.  In  this  case  it  appears  to  me,  as  well  as 
to  my  Lord  land  my  Brother  Abbott,  that  there  ought 
to  be  a  new  trial.  With  respect  to  the  meaning  of  the 
word  **  barrenness,"  in  the  statute,  I  think  it  must  be 
understood,  as  regarding  the  natural  quality  of  the  land ; 
and  if  so,  the  evidence  is  decisive,  because  two  of  the 
witnesses  speak  of  the  land  as  being  a  very  good 
natural  soil,  and  others  speak  of  it  as  being  equally 
good  with  the  old  inclosed  land.  Taking  their  evi- 
dence to  be  correct,  this  verdict  cannot,  accoMing  to 
ray  construcdon  of  the  statute,  be  supported.  The  de- 
1  fendant 


Digitized  by  LjOOQ IC 


N  2 


COLUHI. 


IN  THE  Fifty-sixth  Year  of  GEORGE  III.  179 

fendant  rests  the  ground  of  his  exemption  upon  what  1816. 
appears  in  the  plaintiff's  case.  If  the  witnesses  are  not  """^ 
mistaken,  there  is  an  end  of  the  case ;  and  if  they  are,  agamu 
what  evidence  is  there  to  bring  the  land  within  the 
exemption,  except  that  which  respects  the  lime;  but 
what  is  the  effect  of  that  evidence  ?  The  quantity  laid  on 
is,  as  appears,  no  more  than  is  frequently,  and,  indeed, 
generally  used,  when  land  is  ploughed  for  the  first  time. 
But  whether  that  be  so  or  not,  the  witnesses  describe 
its  object  and  effect  to  be  to  dissolve  the  integuments, 
and  remove  the  obstructions  which  prevent  the  natural 
quality  of  the  soil  from  exerting  itself.  If  this  be  so, 
'  this  case  .fiills  within  the  principle  of  the  cases  alluded 
to  by  Mr.  Williams.  It  appears  to  me,  therefore,  that 
in  every  view  of  the  evidence,  this  is  land  not  of  the 
description  intended  to  be  exempted  by  the  statute  Jt 
is  described  as  of  a  good  natural  quality,  and  worth  to 
be  let  at  405.  a-year.  On  these  grounds,  I  am  of 
opinion,  independently  of  the  question  upon  the  barley- 
Jand,  that  there  ought  to  be  a  new  trial. 

Rule  absolute,  on  payment  of  costs. 
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1816. 


Tueadm,,  Chase  and  Otlicrs,  Assignees  of  William  and 

Thomas  Hurst  (Bankrupts),  against  James 


and  David  Westmore. 


A  workmMi  ^  TROVER  for  a  quantity  of  wheat-meal,  fine  pollard, 
hb  Ub^*S^  ^^^^^  pollard,  and  bran,  together  with  some  sacks 

a  chattel  in         which  were  stated  in  the  first  count  of  the  declaration 

consideration 

of  a  price  fixed    to  be  the  property  of  the  bankrupts,  and  in  the  second 

in  amount  by  i^   ,         ,    .      .  /*.  i     •  •  ^^^     t  •    i 

his  agreement     count,  of  the  plaintins  as  their  assignees.     Un  the  trial 

with  the  owner,     ,«         ^      -,         t»  %       rr      .  •  •  .^.- 

may  detain  ttie  before  Giaham  B.  at  the  Hants  spring  assizes,   1815, 

A^*Sce"te  a  verdict  was  found  for  the  plaintiff  for  1200/.,  subject 

Sf*^rfi*ti^  **^  to  the  opinion  of  the  Court  upon  the  following  case : 
chattel  be  de-  The   bankrupts  were,   before  their  bankruptcy,  in 

lirered  to  the  ,  .  ,  ,        ,   ^      , 

workman  in  partnership  as  mealmen,  the  defendants  were  partners 

eels, and nt'  ^^  millers.     One  of  the  bankrupts,  before  the  act  of 

tf  Arwork^ir  bankruptcy,  applied  to  the  defendants  to  grind  a  quan- 

be  done  under  xky  of  wheat,  when  it  was  aiirreed  between  them  that  the 

the  agreement  "  ^ 

be  enUre.  whcut  should  be  sent  by  the  bankrupts  in  their  vessek, 

Semble.  that  ,    ,  ,       -.   r      i  ,        n        •     f.  — — » 

where  the  par.  and  that  the  defendants  should  grind  it  at  155.  per  load, 
a^irUcuW^  ^  f^r  which  sum  the  defendants  were  to  unload  the  wheat 
or^JmTiIi^  Ae   ^^^^  ^^®  vessels,  grind  it,  find  sacks  to  manufacture  it 

workman  has      jj;,  ^Jid  rctum  the  meal,  &C.  when  ground,  into  the  bank- 
not  a  right  to  ^  ^  o         — » 
set  up  a  claim     rupts'  vcsscls  in  the  river  near  to  which  the  mill  was 

inconsistent  Situated.  About  19  loads  of  the  wheat  were  sent  at 
of  the  a>n1^\  ^^^^  afterwards  other  quantities,  making  in  the  whole 
146  loads.  It  was  agreed  that  if  any  mixture  was  to 
take  place,  one  of  the  bankrupts  should  correspond 
with  the  defendants  on  the  subject,  and,  in  fact,  some 
of  the  grain  was  afterwards  mixed  at  his  request  At 
the  time  of  the  bankruptcy  there  remained  in  the  de- 
fendants* 
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fendants'  possession  seven  loads  of  wheat  unground,  10        1816. 
of  meal  produced  by  wheat  which  had  been  ground,  60        ■ 
bushels  of  fine  poUard,  20  bushels  of  coarse  pollard,  20         ^a^ 
bushels  of  bran,  also  produced  from  the  wheat  ground, 
and  80  sacks  which  had  been  delivered  by  the  bank- 
rupts to  the  defendants,  for  the  purpose  of  being  filled 
with  the  meal  ground  from  the  corn.     The  defendants, 
on  demand  made  on  the  part  of  the  piaintifis,  after  the 
bankruptcy,  refiised  to  deliver  up  this  property. 

And  two  questions  were  argued  in  the  last  term,  by  A, 
Moore  for  the  plaintifis,  and  by  Cnffbrd  for  the  defend- 
ants:  first,  whether  the  defendants  had  a  right  to  detain 
ihis  property  for  their  general  balance,  under  the  statute 
5  G.  2.  c.  30:  s.  28.  Secondly,  whether  they  had  a  lien 
on  it,  in  whole  or  in  part,  that  is  to  say,  for  the  ba? 
lance  due  to  them  for  grinding  all  the  wheat  which  had 
been  ground  by  them,  or  for  the  grinding  only  of  such 
part  as  liad  been  and  remained  ground  in  their  hands 
at  the  time  of  the  bankruptcy.  Upon  the  last  point  it 
was  argued  for  the  plaintiffs,  that  a  general  lien,  if  it 
existed,  should  have  been  found  as  a  fact,  or,  at  least, 
should  clearly  be  deducible  from  the  contract;  that 
here  the  case  was  silent  as  to  any  lien,  and  the  contract 
neither  expressed  or  implied  any  such  right ;  on  the  con- 
trary, it  was  stipulated,  that  the  defendants  were  to  grind 
and  return  the  wheat  when  ground ;  so  that  possession 
was  to  be  given  without  reference  to  payment.  And  the 
rule  laid  down  by  Lord  EUenborotigky  in  Stevenson  v. 
Blakelock  (a),  was  this,  *'  that  where  there  is  an  express 
antecedent  contract  between  the  parties,  a  lien  which 
grows  out  of  an  implied  contract  does  not  arise :"  so 

(«)  \  M.^S,  543. 

N  3  that 
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that  by  the  special  contract  in  this  case,  the  general 
lien  is  gone,    2  Boll.  Abr.  tit.  Justification,  pi.  1,   2. 
a^afil^  Upon  the  first  point,  the  case  Ex  parte  Ockaiden  {a) 

W*sTiioR»  ^^  referred  to;  which  was  said  to  have  been  recog- 
nized by  Lord  Mamfeld  in  Green  v.  Fai-nier  (i)  as  a 
case  which  had  been  well  considered ;  and  although  Ex 
parte  Ockenden  had  been  supposed  adverse  to  Ex  parte 
Deaze,  yet,  upon  examination,  this  would  be  found 
otherwise. 

For  the  defendants  it  was  argued,  that  there  was  not 
any  authority  to  warrant  the  position,  that,  because  a 
party  stipulated  for  the  price,  he  shall  therefore  be  de- 
prived of  his  right  to  detain  until  that  price  be  paid. 
In  Stevenson  v.  Blakelock,  where  payment  was  taken  in 
bills,  and  thereby  the  time  of  credit  was  postponed,  the 
lien  was,  nevertheless,  held  to  exist.  And  this  right  may 
be  enforced,  in  respect  of  the  whole  work  done,  as  in  the 
case  of  the  printer,  who  was  employed  to  print  certain 
numbers,  not  all  consecutive,  of  an  entire  work,  and  who 
was  held  to  have  a  lien  upon  the  numbers  not  delivered 
for  his  general  balance,  (r)  This  was  also  an  entire  work. 
If  the  parties  had  sued,  upon  the  agreement,  they  must 
have  averred  that  the  price  was  tendered.  So  in  this 
action  they  must  prove  that  they  were  ready  and 
willing  to  pay.  Upon  the  second  point,  he  referred  to 
Ex  parte  Deaze  {d)y  where  Lord  Hardwicke  expresses 
his  opinion,  that  <^  it  is  hard  to  say,  that  mutual  credit 
shall  be  confined  to  pecuniary  demands,"  and  to  the 
remarks  of  Gibbs  J.  in  Olive  v.  Smith,  {e) 

(ft)  1  Ath  935.  (A)  4  Burr,  2214. 

(<)  3  M.  ^S.  1C7.  £litkr  v.  AlicWson.  {d)  1  ^/X-.<229. 

«  J  Ttunf   5S 

Lord 
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Cbais 


Lord  Ellenborough  C.  J«  observed,  that  the  Court        1816 
did  not  think  this  case  necessarily  involted  the  doctrine 
of  mutual  credit ;   bat,  on  the  other  point,  as  it  in- 
volved the  consideration  of  several  ancient  authorities, 
the  Court  would  take  time  to  consider. 

Cur*  adv.  vuU. 

Lord  Ellenborough  C.  J.  now  delivered  the  judg* 
ment  ofthe  Court. 

This  case  was  argued  before  us  last  term,  and  stood 
over  for  our  consideration,  upon  the  single  question^ 
whether  a  workman,  having'  bestowed  his  labour  upon 
a  chattel,  in  consideration  of  a  price  or  reward  fixed 
in  amount  by  his  agreement  with  the  owner,  at  the 
time  of  its  delivery  to  hiin,  can,  by  law,  detain  the 
chattel  until  the  price  be  paid,  or  must  seek  his  remedy 
by  action,  no  time  or  mode  of  payment  having  been 
appointed  by  the  agreement*  We  were  all  of  opinion^ 
upon  the  argument,  and  still  are^  that  if  a  right  to 
dettfin  exists^  in  the  general  case  that  I  have  men- 
tioned, the  present  defendants  have  a  right  to  detain 
the  goods  in  question,  for  the  money  due  to  them 
for  grinding  all  the  wheat;  because  we  consider 
the  whole  to  have  been  done  under  one  bargain,  al- 
though the  wheat  was  delivered  in  different  parcels, 
and  at  different  times.  The  general  question  is  of  very 
great  and  extensive  importance.  Several  authorities 
were  referred  to  (which  I  shall  hereafter  notice)  against 
the  right  to  detain ;  but  if  these  authorities  are  not 
suppovted  by  law  and  reason,  the  convenience  of  man- 
kind certamly  requires,  that  our  decision  should  not  be 
governed  by  them ;  and  we  believe  the  practice  of  mo- 
dem times  has  not  proofed  upon  any  distinction, 

N  4  between 
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1816.  between  an  agreement  for  a  stipulated  prioe^  and  the 
JB^Iied  contract  to  pay  a  reasonable  price  or  Bam ;  and 
that  the  right  of  detainer  has  been  practically  acknow- 
ledged in  both  cases  alike.  In  the  case  of  Wo^y.  Smir 
merSf  2  Campb,  631.,  Mr.  J.  Lawrence  does  not  appear 
to  hate  been  aware  of  any  such  distinction.  It  is  im- 
possible^ indeed,  to  find  any  solid  reason  for  saying, 
that  if  I  contract  with  a  miller  to  grind  my  wheat,  at 
155.  a  load,  he  shall  be  bound  to  deliver  it  to  me^  when 
gronnd,  without  receiving  the  price  of  his  labour ;  but 
that  if  I  merdy  deliver  it  to  him  to  grind,  mthout 
fixing  the  pricey  he  may  detain  it  until  I  pay  him, 
though  probably  he  would  demand,  and  the  law  would 
give  him  the  very  same  sum.  Certainly  if  the  right 
of  detainer,  considered  as  a  right  at  common  law,  (and 
it  must  be  so  considered  in  this  case^)  exists  only  in 
tfiose  cases  where  there  is  no  manner  of  contract  be- 
tween liie  parties,  except  sudi'as  the  law  implies,  this 
Coort  cannot  extend  the  rule;  and  authorities  were 
quoted  to  establish  this  proposition;  but,  upon  con- 
sideration, we  are  of  opinion,  that  those  authorities  are 
contrary  to  reason,  and  to  the  prindples  of  law,  and 
ought  not  to  govern  our  present  decision.  The  earliest 
of  them  is  to  be  found  in  2  Bo.M.p.  92.,  irfiidi,  hcnr- 
ever,  is  only  a  didum  of  JVUUams  J. ;  and  it  does  not 
appear  on  what  occasion  it  was  pronounced,  or  that  it 
governed  the  decision  of  any  case.  It  is  in  these  worcb, 
^U  1  put  my  clothes  to  a  tailor  to  make,  be  may 
keep  them  until  satisfaction  for  the  making,  T.T* 
^Ja.lLB^  by  WWiami  V'^^  But  if  I  contract  with 
k  taOor,  that  he  abali  have  so  much  for  making  my 
appard,  he  cannot  keep  them  until  sadsfiu^tion  for 
die  miMng,     T,  T.  i  Jk.  K.B^   by  JVUUam  J/' 

This 
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This  distinction  appears  to  have  been  acknowledged        ISIG. 

by  Lord  Holt^  in   a  case  of  CMins  v.  Onghf^  Selw.        ". 

N.  P.  1280.t  *^th  edit,  as  quoted  by  C.  J.  Bjfder,  in  the        i^gamst 

Wsamoss. 


of  Brenan  v.  Currini.  But  the  point  was  not  in 
judgment  before  Lord  Holt,  and  therefore  the  opinion 
then  delivered  by  him,  although  entitled  to  great  re- 
spect, has  not  the  weight  that  would  belong  to  a  judicial 
decision  of  that  very  learned  Judge.  The  latter  case 
of  Brenan  v.  Currint  is  reported  in  Sayer,  224. ;  and  it 
is,  as  fiu*  as  we  can  find,  the  only  case  wherein  this 
distinction  was  made  the  foundation  of  the  judgment 
of  any  court  It  was  there  carried  to  the  extremest 
limit;  for  the  contract  was  only  to  pay  a  reasonable 
BUtDf  which  is  no  more  than  the  law  would  have  implied 
if  the  parties  had  not  expressed  it.  The  opinion  of 
Popkam  C.  J.,  in  the  case  of  the  Hosteler^  Yelv.  66., 
has  sometimes  been  cited,  as  an  authority  for  this 
distinction ;  but  the  only  distinction  plainly  expressed 
on  that  occasion  applies  to  the  sale  of  a  horse  for 
his  keep,  and  not  to   a  detainer  of  the  animal :  the 

Chief  Justice  there  says,    *^  That  an   inkeeper  can- 

• 

not  sell  a  horse  for  his  keep,  where  the  price  of 
it  has  been  agreed  upon,  though  he  may  do  so 
if  there  has  been  no  agreement  for  the  price ;"  but 
the  power  of  sale  in  the  case  there  put  has  been 
since  denied.  See  Janes  v.  Pearlc^  1  Stra.  556.  The 
case  in  Yelverton  was  an  action  for  the  keep  of  the 
horse;  and  all  that  was  said  by  the  Chief  Justice  as  to 
detainer  and  sale  was  extrajudicial.  It  was  in  the 
very  same  year,  term,  and  court,  in  which  the  opinion 
of  WaUams  J.  is  said  to  have  been  delivered ;  and  if  (as 
seems  very  probable)  his  opinion  was  deliv^ed  on  this 

ooca- 
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1816.        occasion,  it  was  extrajudicial  also.     The  case  of  Chap* 

many.  Allen,  Cro.  Car,  27 1.,  has  also  been  quoted  on 

CuAn 
^agaimi        this  subjcct ;  that  case,  however,  does  not  appear  to 

have  been  decided  on  the  ground  supposed ;  but  ratFier 
on  the  ground  that  a  person  taking  in  cattle  to  agist 
could  not  detain  until  the  price  be  paid ;  or  if  he 
could  in  general  do  so,'  yet  that  in  the  particular  case 
the  defendant  was  guilty  of  a  conversion  as  against  the 
plaintiff,  who  was  a  purchaser  of  the  cattle,  by  having 
delivered  them  over  to  a  third  person,  on  receiving 
from  such  third  person  the  amount  of  his  demand. 
In  Catvell  v.  Simpson,  \QVes.  275.,  the  Lord  Chan- 
cellor considers  a  lien  as  a  right  accompanying  an 
implied  contract;  and  in  one  passage  of  his  judgment 
he  is  reported  to  have  said,  "  If  the  possession  com- 
mences under  an  implied  contract,  and  afterwards  a 
special  contract  is  made  for  payment,  in  the  nature  of 
the  thing,  the  one  contract  destroys  the  othpr:**  but 
It  is  evident,  from  other  parts  of  the  report,  that  the 
Lord  Chancellor  was  there  speaking  of  a  special  con- 
tract for  a  particular  mode  of  payment.  Such  a  con7 
tract  is  apparently  inconsistent  with  a  right  to  detain 
the  possession  ;  and,  consequently,  will  defeat  a  claim 
to  the  exercise  of  such  a  right.  And  we  ogree  that 
where  the  parties  contract  for  a  particular  time  or 
mode  of  payment,  the  workman  has  not  a  right  to  set 
up  a  claim  to  the  possession  inconsistent  with  the  terms 
of  his  contract.  And  if  Williams  J.  is  to  he  under- 
stood to  speak  of  a  contract  for  the  time^  as  well  as  the 
amount  of  payment,  his  opinion  will  not  be  contrary 
to  our  present  judgment ;  and  the  authorities  built  ufxm 
it  will  have  been  founded  on  a  mistake.  And  we  are 
inclined  to  think  that  he  must  have  intended  to  express 

him- 
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Umself  to  that  effect;  because  the  earliest  authority         1816. 

that  we  have  met  with  mentions  an  agreement  for  the       

time  of  payment,  but  makes  no  distinction  between  an  against 
implied  contract  and  a  contract  for  a  determinate  price.  'W"»*»"*«- 
This  authority  is  in  the  Year-book,  Easier  term, 
5  -Edw*  4.  fol.  2.  b.  <^  Note,  also,  by  Haydorij  that  an 
kosieler  may  detain  a  horse,  if  the  master  will  not  pay 
him  for  his  eating.  The  same  law  is,  if  a  tailor  make 
for  me  a  gown,  he  may  keep  the  gown  until  he  is  paid 
for  his  labour.  And  the  same  law  is,  if  I  buy  of  you  a 
horse  for  SOs^  you  may  keep  the  horse  until  I  pay  you 
the  205.;  but  if  I  am  to  pay  you  at  Michaelmas  next 
ensuing,  here  you  shall  not  keep  the  horse  until  you  are 
paid."  In  this  passage  the  law,  as  applied  to  the  cases 
of  the  hosteler^  the  tailor,  and  the  vendor,  is  eaid  to  be 
the  same,  and  in  the  latter  the  sum  is  supposed  to  be 
fixed.  The  distinction  drawn  is  where  a  future  time 
of  payment  is  fixed.  If  so  miaterial  a  distinction  as 
that  which  depends  upon  fixing  the  amount  of  the 
pricey  had  been  supposed  to  exist  at  that  time,  we  think 
it  would  have  been  noticed  in  this  place;  and,  not  being 
noticed,  we  think  il  was  not  then  supposed  to  exist. 
So,  in  the  case  of  Caivper  v.  Andrews,  Hobarfs  Hep.  4- 1 ., 
Lord  Hchart^  speaking  of  the  word  "  pro^**  "^'j"  says, 
that  this  word  **  works  by  condition  precedent  in  all 
personal  contracts.  As  if  I  sell  you  my  horse  for  ten 
pounds,  you  shall  not  take  my  horse,  except  you  pay 
me  ten  pounds,  \SE(L  4,  5.  and  14//.  8.  23.,  except 
I  do  expressly  give  you  day ;  and  yet,  in  this  case, 
you  may  let  your  horse  go,  and  have  an  action  of  debt 
(or  your  money  ;  and  so  may  the  tailor  retain  the  gar- 
ment till  he  be  paid  for  the  making,  by  a  condition 
in  law."     The  reason  in  the  case  of  sale  is  given  in  the 

14th 
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1816.         14th  Hen.  8.  20.  a. ;  "  The  cause  is  for  that  each  has 

not  the  same  advantage  the  one  against  the  other;  ioif 

o^i^  the  ope  will  have  the  thing  in  possession,  the  other 
Wmimo»«.  j^^^^  ^^  action,  which  is  not  reason,  nor  the  same  ad- 
vantage." Considering  the  operation  of  the  word 
"yor,"  as  noticed  by  Lord  Hobarty  whose  opinion  is 
confirmed  by  the  cases  he  refers  to,  and  by  others  also, 
no  reason  can  be  assigned  for  saying  that  it  shall  not 
have  the  same  effect  in  a  contract  to  grind  a  load  of 
wheat  for  155.  as  in  a  contract  to  sell  a  load  of  wheat 
for  15/.  The  former,  indeed,  is  in  substance  a  sale  of 
a  certain  portion  of  the  time  and  labour  of  the  miller, 
and  of  the  use  of  his  machinery.  And  as  it  is  clear 
that  the  miller  could  not  maintain  an  action  upon  the 
contract  without  averring  that  he  had  ground,  and  was 
ready  to  deliver,  the  wheat;  if  the  other  party  can  by 
law  recover  the  wheat  without  averring  that  he  had 
paid  or  tendered  the  price  of  the  grinding,  he  will  have 
an  advantage  above  the  miller;  for  he  will  have  Us 
goods,  and  the  miller  will  have  only  an  action.  If  the 
distinction  which  has  been  contended  for  on  the  part 
of  the  plaintiff  should  be  allowed,  what  must  be  said 
in  those  cases  where  a  workman  is  not  only  to  bestow 
a  portion  of  his  labour  on  a  chattel  delivered  to  him, 
but  also  to  apply  to  it  some  materials  or  goods  of  his 
own,  for  a  fixed  price  ?  As  in  the  case  of  a  picture- 
frame  sent  to  be  gilded  or  varnished,  and  even  In  the 
old  case  of  cloth  sent  to  a  tailor  to  be  made  into  a  gar- 
ment, is  the  chattel  to  be  retained  by  the  workman,  on 
the  ground  of  his  having  applied  to  it  his  paint  or  var- 
nish, or  thread,  or  other  materials,  or  must  he  deliver 
these  to  his  employer  without  payment,  because  he  has 
bestowed  his  own  personal  labour  in  nddilion  to  them? 
7  Upon 
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Upon  the  whole,  we  think  this  supposed  distinction  is 
contrary  to  reason,  and  to  that  principle  in  the  law 
which  requires  the  payment  of  the  price  and  the  deli- 
Tery  of  the  chattel  to  be  concurrent  acts,  where  no  day 
of  pa}nnent  is  given;  and,  therefore,  we  think  the  case 
of  Brenan  v.  Cwrint,  and  the  dicta  on  which  it  appears 
to  have  been  founded,  are  not  law,  and  that  the  judg- 
ment in  the  present  case  must  be  for  the  defendants. 

Postea  to  the  Defendants. 


GttONiNG  and  Another  against  Mendham.       ;^^J^u, 

ASSUMPSIT  for  goods  sold  and  delivered.     Plea,    Where  plain- 

non-assumpsit.     At  the  trial,  before  Lord  EUen-  cetved  an  order' 
borough  C.  J.,  at  the  last  Middlesex  sittings,  the  case  was   for'ljoodi,  J^L 

^[llg  .  ped  tbem,  and 

transmitted  to 

The  action  was  brought  toreco  ver  the  price  of  50  *>im  the  bill  of 

ladinffy  en- 

casks  of  smalts,  which  had  been  ordered  by  the  defend-  donwd,  making 

ant  of  the  plaintifis*  house  at  Hamburgh.    The  plaintifis  Uy^erable  to  or- 

shipped  the  casks  at  Hamburgh^  on  board  the  Euphrates,  aSi°on 'tihSi'* 

Captain  Stanford^  making  them  deliverable  by  the  bill  •^^•^  ^f 

of  lading  to  order  or  as&igns.     The  plaintiffs,  at  the  held  the  goods, 

same  time,  advised  the  defendant  by  letter  of  the  ship-  of  def^Lnt 

mcnt,  and  inclosed  the  bill  of  lading,  indorsed,  together  to  alSpt^wn 

with  an  invoice,  and  valued  upon  him,  by  bill  at  two  ^^e°ri»"™ 

months,  for  6SIL  10s.     On  the  arrival  of  the  ship  in  and  thereupon 

defendant  re- 

the  river,  after  she  was  reported  at  the  custom-iiouse,   covered  in  tit>. 

'  ver  against  the 

the  defendant  produced  the  bill  of  lading  to  the  cap-  eap&:  Hel4 
tain,  and  demanded  a  delivery  of  the  goods,  tendering  tJ^thman 

acuon  for  goods 
v>Id  and  deb'Tered^  for  the  delivery  of  the  goods  was  complete  as  between  them  and  de- 
ftndant,  by  ttie  delhery  on  board  tlw  ship. 

him 
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liiia  the  freight  and  charges ;  but  the  captain  withheld 
tlie  goods,  in  consequence  of  the  defendant's  having 
refused  to  accept  the  bill.  The  defendant,  tliereupon^ 
brought  ircver  against  the  captain,  and  recovered. 
Under  these  circumstances,  the  jury  found  for  the 
plaintiffs. 

Topping  now  moved  for  a  new  trial,  and  objected  to 
the  plaintiffs'  right  to  recover  in  this  form  of  action ; 
for  although,  in  many  cases,  a  delivery  on  board  a  ship 
may  amount  to  a  delivery  to  the  vendee,  yet  it  is  not 
always  so;  and,  in  this  case,  it  was  incomplete,  by 
reason  of  the  refusal  of  the  captain.  In  like  manner, 
if  goods  be  stopped,  in  transitUj  the  owner  shall  not 
Iiavc  an  action  for  goods  sold  and  delivered,  because, 
by  the  stoppage,  the  delivery  has  been  prevented. 

Lord^  Ellenborough  C.  J.  The  delivery  may  be 
complete,  as  between  vendor  and  vendee,  by  shipment 
of  the  goods,  though  the  captain  may  be  guilty  of  a 
contravention  of  his  duty,  in  refusing  finally  to  deliver 
tWm.  The  captain  has  been  so  found  upon  this  oc- 
casion, and  a  verdict  in  trover  has,  therefore,  passed 
against  him.  Yet  this  will  not  affect  the  delivery  in 
point  of  law,  as  far  as  it  concerns  the  vendor,  if  it  was 
once  complete,  by  putting  the  goods  on  board,  nor  his» 
right  to  recover,  as  for  goods  sold  and  delivered.  Sup- 
pose this  had  been  a  delivery  into  the  warehouse  of 
the  vendee,  and  the  goods  had  .afterwards  been  wrong- 
fully taken  away  by  the  vendor,  that  would  not  have 
destroyed  the  vendor's  right  of  action  as  for  goods  sold, 
though  it  niigbt  have  afforded  the  vendee  a  cause  of 
action  of  another  sort,  as  for  the  tortious  taking.     So 

here 
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here  the  delivery,  by  putting  on  board  the  ship,  being 
complete,  the  subsequent  detention  by  the  captain, 
whether  it  was  in  collusion  or  not  with  the  plaintiffs, 
does  not  alter  this  case.  The  defendant,  we  find, 
demands  the  goods,  claiming  them  as  his  own  property, 
which  could  not  be,  except  by  considering  them  as 
having  become  so  by  delivery  on  board  the  ship.  If 
they,  were  his  property,  the  vendors  who  had  put  them 
on  board  are  entitled  to  demand  the  price.  Whethei* 
the  pUintifis  be  guilty  of  a  subsequent  tort,  in  collusion 
with  the  captain,  or  not,  do^  not  affect  the  present 
action. 


191 

ogainMt 

McMBHAahr 


Bayley  J.  If  this  were  a  case  of  stoppage  in  Iran" 
sitity  I  should  have  thought  the  verdict  ot^hc  not  to 
stand.  But  it  seems  to  me  that  this  is  not  so.  There 
has  been  a  complete  delivery,  as  it  seems  to  mc,  the 
same  &s  if  the  goods  had  been  delivered  at  the  vendee's 
warehouse ;  and  if  the  vendor  was  afterwards  to  go  to 
the  warehouse,  or  any  one  in  collusion  with  him,  and 
carry  away  the  goods,  that  would  not  change  the 
nature  of  the  original  delivery.  The  goods  were  ori- 
ginally bought,  and  were  to  be  delivered,  and  they 
were  put  on  board  a  ship.  That  might  or  might  not 
be  a  complete  delivery ;  the  captain,  however,  does' not 
deliver  them*  If  the  prior  delivery  was  incomplete, 
the  plaintiffs  might  have  stopped  them  in  transitu; 
but  the  defendant  has  treated  it  as  complete,  and  has 
brought  trover  against  the  captain  for  detaining  the 
goods,  and  recovered  damages  not  only  for  their  deten- 
tion, but  for  their  value,  which  may,  perhaps,  be  of 
greater  amount  than  the  price  he  agreed  to  give  for 
them  to  the  plaintiffs.     He  has,  thereibre,  affirmed  the 

de- 
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1816.  delivery,  and,  by  electing  to  bring  trover  against  the 
captain,  has  given  the  captain  a  right  to  the  goods, 

against  when  he  sha)l  have  made  satisfacticm  for  them.  On  the 
short  ground,  then,  that  the  defendant  himself  has 
acted  under  the  idea  that  the  delivery  was  complete^ 
I  think  he  cannot  now  say  that  it  was  incomplete. 

HoLROYD  J.  (a)  I  am  of  opinion,  in  tliis  case, 
that  the  defendant,  by  bringing  trover  against  the  cap- 
tain, has  afiirmed  the  delivery  to  himself.  The  delivery 
on  board  the  ship  being  a  complete  delivery,  he  brings 
trover,  the  form  of  which  action  required  him  to  state 
that  he  was  possessed  of  the  goods,  and  that  the  cap- 
tain wrongfiilly  took  them  out  of  his.  possession ;  and  the 
property  in  the  goods  is  the  very  gist  of  the  action. 
Having  thus  brought  trover,  in  which  he  could  not 
have  recovered  unless  the  goods  were  proved  to  be  his 
property,  it  seems  to  me  that  he  cannot  now  say  that 
they  were  not  delivered  to  him.  I  think,  therefor^ 
there  ought  not  to  be  a  new  trial. 

Rule  refused. 

(a)  jtbboit  J.  was  abieiit  on  a  spMul  commiaiion. 
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Sprigens  against  T.  Nash  and  H,  Nash.         Mimd^nf, 

^  June  nth. 

"DY  a  Judge^s  order,  (dated  4th  December^  1815,  and  Submiwionto 

JLJ  the  ftrintraxnent 

afterwards  made  a  rule  of  Court)  it  was  ordered,  oftwo,  andin 

that  this  cause  should  be  referred  to  two   arbitrators,  ^^tothe 

and  in  case  of  their  disagreement,  then  to  the  umpirage  J3^'^tha* 

ofsuch  third  person  as  they  sheuld  appoint;  so  that  the  *^^"^*^/°" 

arbitrators  should  make  their  award  on  or  before  the  ■^^'^ «"  o"" 

before  a  dar 

1st  of  Jantfa;^,  and  die  umpire^  if  they  should  diiSer,  certain,  and  the 
should  make  his  umpirage  before  the  2dd  otjanuofy  then  should  diff^, 
next     On  the  29th  of  December^' 1815,  the  arbitrators  quenT^yf  and 
enlarged  the  time  for  making  their  award  to  the.2Sd  of  ^^^"Twarf 
February,  and  that  of  the  umpire  to  the  1st  of  March  ^"^^""^ 
then  next     On  the  18th  of  February,  the  umpire  made  tratora expired: 

•^'  ^  Hddtbatthe 

his  umpiraire,  without  statinsc  therein  that  the  arbitrators  umpirage  need 

..J\  notatatetbat 

had  disagreed.  the  aibitraton 

And  because  the  umpire  had  made  his  umpirage         ""if****- 
within  the  time  limited  to  the  arbitrators,  without  shew- 
ing, on  the  face  of  his  umpirage,  that  the  arbitrators 
disagreed,  a  rule  nisi  was  obtained  for  setting  the  um- 
pirage aside. 

Against  which  rule  the  Attorney  General  and  Reader, 
now  shewed  cause^  and  cited  StnaileMv.  Wright,  {a) 

Topping  and  Lanoes,  who  were  called  upon  to  support 
the  rule,  argued  that  it  was  essential  to  the  validity  of 
the  umpirage,  to  shew  the  umpire's  authority;  for  his 
being  but  a  substituted  authority  in  de&ult  of  the  arbi- 
trators, could  not  be  acted  upon  until  default  made;  sp 
that  the  umpirage  should  have  set  forth,  either  that  the 

(a)  irfn/f,  3voL559. 

Vol.  V.  O  time 
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18(6.       time  allowed  to  the  arbitrators  had  expired,  or  thai 

g^  they  had  disagreed  within  the  time;  whereas,  it  now 

«|«^.       appears,  th^t  the  umpirage  was  made  within  the  time 

allowed  to  the  arbitrators,  and  it  is  not  shewn  that 

there  was  any  disagreement.    The  umpire^  tkerefixr^ 

most  be  taken  to  ba?e  proceeded  without  authority. 

Lord  Ellenboiloogh  C.  Jt  It  is  satisfieu^toiy  to 
know,  that  in  deciding  this  case^  if  we  shonld  &U  into 
any  error,  it  will  he  competent  to  us  to  correct  it  during 
the  term.  My  present  impression,  howeyeiTs  upon  the 
argumoit  is,  that  this  award  is  w^U  madew  The  argu- 
ment of  Mr.  Ibpph^  would  have  struck  me  very 
forcibly,  if,  bylaw,  it  were  necessary  for  an  arlutratojr 
or  umpire  to  deduce  his  authority  strictly  from  regular 
premises  upon  the  &ce  of  his  award*  But  I  take  this 
not  to  be  necessary.  I(  indeed,  it  appears  negatively 
upon  the  &ce  of  an  award,  that  the  arbitrator  has  not 
authority,  as  i^  in  the  present  Instance,  it  had  f^peaied 
that  the  arbitrators  had  not  disagreeci^  the  «ase  would 
be  difierent;  but  the  objection  ia  not  that  the  um« 
pire  has  negatived  hb  authority,  Iwit  only  that  he 
has  omitted  to  state  it  affirmatively.  The  uiQpirage  is 
made  within  the  lime;  but  it  haa  been  laid  down,  that 
the  umpire  may  proceed  by  aaticipstioa  (  and»  if  not 
intercepted  by  any  act  of  the  arbitrators,  such  an  award, 
would,  I  conceive  be  good.  In  StmSks  v.  Wrigki^  it 
appeared,  that  the  ftrbkrators  disiigreed;  and  in  that 
respect  the  two  caaes  diffinr;  but  I  think  that  does  not 
make  any.  substantiai  difibDenoe. 

Batubt  J.  UnLeas  we  see  ditarly  that  the  otjection 
made  to  this  award  is  a  valid  one,  we  ought  not  to  set 

it 
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it  aside^  because  we  may  thereby  be  working  injustice ;  1816. 
whereafl  no  prdudioe  can  arise  from  sutkrins  the  award  ^ 
to  stand,  inasmuch  as  the  objection,  if  good,  is  apparent 
on  the  face  of  the  award.  The  objection  is,  that  the 
umpirage  was  made  before  the  expiration  of  the  time 
allowed  to  the  arbitrators,  without  shewing  that  the 
arbitrators  disagreed.  If  the  fact  be,  that  there  was  no 
disagreement,  the  party  will  never  be  able  to  enforce 
the  umpirage;  but  if  a  disagreement  really  existed,  then 
it  comes  Co  this  question;  is  it  essential  that  the 
umfrfre  should  set  forth  his  authority  upon  the  fiiee  of 
the  award?  I  have  always  understood  diat  it  is  not 
necessary ;  but  that  it  is  sufficient,  in  drawing  up  an 
award,  to  state  generally,  that,  by  virtue  of  the  sub- 
mission, the  arbitrator  or  umpire  makes  his  award.  If 
Aat  be  so,  it  seems  to  me^  that  it  is  an  answer  to  the 
otgection. 

HoLmoYD  J.  (a).  I  am  of  the  same  opinion.  If  we 
were  to  set  aside  this  umpirage,  upon  wrong  grounds, 
we  should  leave  the  party,  in  whose  favour  it  was  made^ 
without  remedy;  because  he  cannot  have  a  writ  of 
error ;  but  in  suffering  it  to  stand,  we  do  not  work  a 
Hke  prejudice,  because  the  other  party  may  still  insist 
upon  his  objection.  The  objection  is,  that  it  does  not 
appear,  upon  the  umpirage,  tnat  the  arbitrators  dis- 
agreed; but  I  take  it  to  be  clearly  settled,  that  an  award 
need  not  set  forth  the  authority  of  the  arbitrator.  It  is 
otherwise  in  the  case  of  orders  of  magistrates ;  because 
they  are  to  operate  in  invitum  agunst  third  persons; 
and  so  in  the  case  of  warrants ;  but  with  respect  to  an 
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1816.        award  or  umpirage,  the  authority  being  created  by  the 
s,„c,^,      ^'  of  ^^^  parties,  it  is  to  be  presumed  that  they  are  cog- 


against  IlizaUt  of  it. 

Nasu. 


Rule  discharged. 


^^''ntii.  Jordan  against  Strong. 

The  defendant's  T]^  assumpsit  for  goods  sold,  &c.,  to  which  the  de* 

pleading  a  ten-    ^ 

der  to  an  acUon  fendaut  pleaded  a  tender  of  4/.,  and  non  assumpsit 

does  not  pre-'  as  to  the  residue;  the  cause  was  referred  to  an  arbi- 

enteringasug™  trator,  who  directed  the  verdict  to  be  entered  for  5s.; 

^^to"depri?e  *"^  upon  a  rulc  nisi  to  enter  a  suggestion  upon  the  roll, 

the  plaintiff  of  j„  Q^der  to  deprive  the  plaintiff  of  costs,  under  statute 

his  costo  under  .if  » 

Stat  39  &  40      39  S(  40  G.  3.  c.  104.  (local  act),  that  the  acdon  was 

G.3.  c.  104.  ' 

s.  12.  (Lmuion   commenced  for  a  debt  not  exceeding  5/.,  and  recover- 

Court  of  Re- 
quests act.)        able  by  virtue  of  the  said  act,  and  that  the  defendant,  at 

th.e  time  of  the  commencement  of  the  action,  was  a 

•     person  keeping  a  warehouse,  and  seeking  a  livelihood, 

and  trading  and  dealing  within  the  city  of  Zoncbn,  &c 

Reader  shewed  cause,  and  objected,  that  the  defend- 
ant, by  pleading  a  tender,  and  paying  the  4L  into  Court, 
had  waived  the  benefit  of  the  act,  which  was  passed  in 
ease  of  defendants;  and  it  is  a  maxim,  that  a  party  may 
waive  that  which  is  for  his  benefit  Here  the  defendant, 
if  be  had  intended  to  avail  himself  of  the  act,  should 
have  stood  upon  the  act  alone,  without  pleading  a 
tender ;  for  by  such  plea,  he  has  recognised  the  cause  of 
action,  and  that  it  was  well  brought.  Also,  by  paying 
the  money  into  Court,  he  compelled  the  plaintiff  to  go 
on  with  the  action,  in  order  to  obtain  the  money  out  of 

Court ; 
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Court;   and  if  the  plaintiff  had  stopped,  after  taking        1816. 
the  money  out  of  Court,  he  would,  by  reason  of  the 
plea  of  tender,  have  been  subject  to  costs. 

iMweSf  contra,  argued,  that  the  act  does  not  deprive 
this  Court  of  jurisdiction  in  cases  where  the  debt 
does  not  exceed  5/.,  giving  jurisdiction,  exclusively,  to 
the  inferior  court,  as  in  the  Westminster  Court  of  Re- 
quests act;  and,  therefore,  the  defendant  could  not 
plead  the  act  in  bar.  (a)  But  here,  the  jurisdiction  of 
this  Court  being  concurrent,  the  defendant  was  bound 
to  plead  to  the  action ;  and  being  bound,  his  pleading 
to  it  shall  never  operate  as  a  waiver,  which  imports  a 
voluntary  act  on  his  part. 

Lord  Ellenborough  C.  J.  referred  to  Sandby  v. 
MiUer  (ft),  as  an  authority  tor  granting  the  present 
application.  Thiere  the  defendant  paid  money  into 
Court,  and  yet  was  allowed  to  enter  a  suggestion  on 
the  roll  like  the  present.  And  he  added,  that  the  sug- 
gestion and  plea  of  tender  would  be  on  the  record,  and, 
therefore,  if  the  effect  of  that  plea  was  to  preclude  the 
defendant  fron^  having  the  suggestion,  the  plaintiff 
would  still  have  the  benefit  of  the  objection. 

Beader  then  made  another  point,  that  the  original 
demand  was  reduced  below  5/.  by  a  set-off;  but  that 
failing,  the  Court  (c),  made  the  rule  absolute. 

Rule  absolute* 

(o)  See  3  7.  R.4512.,  Taylor  v.  BUxir,   1  Basty  352.,  Parker  v.  Elding* 

(6)  5  Batt,  194. 

{c)  JbbaU  J.  waa  absent  upon  the  special  commission. 

b3 
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Turnip,  DixoN  against  B£LL.    ^ 

JtiM  18th.  ^^ 

The  Uw  re-  r^ASE»  The  plaintiiF  declares  that  the  defendant  was 
S^^^vii^hi  possessed  of  a  gun,  then  being  in  a  certain  roes- 

1^1^,^^^''^^  suage,  situate^  &c. ;  and  that  he^  well  knowing  the  same 
*h°^oSd  ^  ^  loaded  with  powder  and  printing  types,  wrongfully 
keep  them  with  qq^}  injuriously  sent  a  female  servant  to  the  said  messuage, 

the  utmost  *  ¥  o 

cart:  thcrefora,  to  fetch  away  the  gun  so  loaded,  he  well  knowing  that 

^iriiere  deteDC^ 

■nt,  being  pot-  th^  said  servant  was  too  youngs  and  an  unfit  and  im- 
liMdedgoiijteDt  proper  person  to  be  sent  for  the  gun,  and  to  be  entrusted 
fei^itf wlL^  with  the  care  or  custody  of  it;  and  which  said  servant 
^M^prim-  afterwards,  and  while  she  was  so  sent  and  entrusted  by 
^  wMca^^  ^^  defendant,  and  had  the  custody  of  the  sud  gun  ac- 
done,  anA^      oordingly,  cardessly  and  improperly  shot  ojflp  the  same^ 

damage  aocrued 

totfaeplaintiff'a  at  and  loto  the  &oe  of  the  plaintiff's  son  and  servant^ 

•on  in  coDse* 

quenceof  the  and  struek  out  his  right  eye  and  two  of  his  teeth, 
mg tbegun at  whereby  he  beciMne  sick,  &c.,  and  was  prevented  from 
ing^^e  trigm.  Performing  bis  lawful  business,  and  the  plaintiff  was  de^ 
we^i^*^Held  P"^^^  ^  ^  service^  and  put  to  great  expence  in  pro- 
diatthede-       curing  his  Gurej  &Cr    There  was  a  second  count,  for 

Kndant  was  ^ 

liable  to  da-       taking  such  improper  care  of  the  gun,  knowing  that  it 

mages  in  an  o  c» 

action  upon  the  was  loaded,  that  the  gun  was  afterwards   discharged  ^ 
agunst  the  plaintiff's  son,  &c.    Plea,  not  guilty.     At 
the  trial,  before  IjoxA  EUenborough  C.J.,  at  the  last 
Middlesex  rittings,  the  case  was  thus : 

The  plaintiff  and  defendant  both  lodged  at  the  house 
of  one  Leman^  where  the  defendant  kept  a  gun  loaded 
with  types,  in  consequence  of  several  robberies  having 
been  committed  in  the  neighbourhood.  The  defendant 
left  tlie  house  on  the  10th  of  Ockber^  and  sent  a  mulatto 

girl. 
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girl,  his  servant,  of  the  age  of  about  thirteen  or  foorteen,  1819. 
for  the  gun,  desiring  Lemdii  to  give  it  her,  arid  to  take  Z — 
the  priming  odt,  Lenain  aocordingly  took  oat  the 
priminj^  told  the  girl  so^  and  delivered  the  gub  to  her. 
She  put  it  down  in  the  kitchen,  resting  on  the  bpitt,  and, 
soon  afterwards  took  it  up  again,  and  presented  it,  in 
play,  at  the  plaintiff's  son,  a  child  between  eight  and 
ninc^  saying  she  would  shoot  him,  and  drew  the  trigger. 
The  gun  went  o£^  and  the  consequences  stated  in  the 
dedaration  ensued.  There  was  a  verdict  ifor  the  plain- 
ti£^  damages  100/. 

The  AUcmy  General  moved  for  a  new  trial,  on  the 
ground  that  th^  defendant  had  used  every  precaution 
which  he  could  be  expected  to  use  on  such  on  occasion, 
and,  therefore^  was  not  chargeable  with  any  culpable 
negligence. 

Lord  EiXENBOROUGH  C.  J.  The  defendant  might  and 
ought  to  have  gone  &rther ;  it  was  incumbent  on  him, 
who,  by  charging  the  gun,  had  made  it  capable  of  doing 
miflchief,  to  render  it  safe  and  innoxious.  This  might 
have  been  done  by  the  discharge  or  drawing  of  the 
contents }  and  though  it  was  the  defendant's  intention 
to  prevent  all  mischiel^  and  he  expected  that  this  would 
be  effectuated  by  taking  out  the  priming,  the  event  has 
unfortunately  proved,  that  the  order  to  Leman  was  not 
sufficient ;  consequently,  as  by  this  want  of  care^  the 
instrument  was  left  in  a  state  capable  of  doing  mischiei^ 
the  law  will  hold  the  defendant  responsible.  It  is  a 
hard  cas^  undoubtedly;  but  I  think  the  action  is  mam* 
tainable. 
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Batley  J.  The  gun  ought  to  have  been  so  left  as 
to  be  out  of  all  reach  of  doing  harm.  The  mere  re- 
moval of  the  primmg  left  the  chance  of  some  graina  of 
powder  escaping  through  the  touch-hole. 

Per  curiafn,  {a)  Rule  refused. 

(a)  AhboH  X  abfent. 


Tveaday, 
June  18th. 

A  creditor 
jDMj,  with  the 
assent  of  the 
debtor,  take 
possession  of 
the  goods  of  his 
debtor,  and  re- 
move Uiem 
from  the  pre- 
mises for  the 
purpose  of  sa- 
tisfying a  boni 
fide  debt,  with- 
out incurring 
the  penalty  dT 
Stat.  116.2. 
c.  19.  f.  3. 
against  persons 
assisting  the 
tenant  m  re- 
moving his 
goods  from  the 
premises ;  al- 
though the  cre- 
ditor takes 
possession 
knowing  the 
debtor  to  be  in 
distressed  dr. 


and  under  an 
apprehension 
that  the  huid- 
lord  wiUdis- 
tnltt. 


Bach  against  Meats  and  Another. 

'T'HE  plaintiff  declared,  that  for  two  years  before  the 
Ist  August t  1815,  one  JVm.  Graves  was  tenant  to 
the  plaintiff  of  a  farm,  &c.  at  a  yearly  rent;  that  on 
the  1st  August,  1815,  two  years'  rent  was  in  arrear; 
and  that  certain  cattle  of  the  said  JV,  Graves,  being 
upon  the  premises,  and  liable  to  be  taken  by  the  plain- 
tiff as  a  distress  for  the  said  arrears  of  rent,  the  said 
W»  G.,  on  the  26th  o{  January  1816,  fraudulently  con- 
veyed the  said  cattle  from  off  the  said  premises,  with 
intent  to  prevent  the  same  from  being  distrained  by  the 
plaintiff  for  the  said  arrears  of  rent ;  and  that  the  de- 
fendants wilfully  and  knowingly  aided  and  assisted  the 
said  fV.  G.  in  such  fraudulent  conveying  away  the  said 
cattle^  with  intent  to  prevent  the  same  from  being  dis- 
trained by  the  plaintiff  for  said  arrears  of  rent ;  and  the 
plaintiff  averred  that  the  said  cattle  were  of  the  value 
of  SOOL ;  whereby  and  by  force  of  the  statute,  an  action 
hath  accrued  to  the  plaintiff  to  demand  of  defendants 
600/.,  to  wit,  double  the  value  of  the  said  cattle.  Se- 
cond count.  That  defendants  did  aid  and  assist  the 
said  JV.  G.  in  concealing  the  said  cattle  with  intent,  &c. 
Plea,  nil  debet 

At 
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At  the  trial  before  Dallas  J.  at  the  last  Hereford^        1816. 
$iire  assizes  it  was  proved  that  Graves  was  tenant,        *^^ 

'^  Bach 

and  the  rent  in  arrear,  as  alleged  in  the  declar-  agama 
ation;  and  it  was  likewise  proved  that  the  defendant, 
Meats^  was  the  brother-in*law,  and  was  a  bond  fide 
creditor  of  Graves^  and  that,  knowing  Graves  to  be  in 
distressed  ctrcumstanoes,  and  being  apprehensive  that 
bis  goods  might  be  distrained,  he  went  to  the  pre- 
mises on  the  evening  of  the  25th  oi  January  1816,  and 
made  a  seizure  of  a  number  of  the  cattle^  which,  with 
the  assistance  of  the  other  defendant,  and  the  foil 
knowledge  and  consent  of  Grcpoesj  he  drove  from  the 
premises  early  in  the  morning  of  the  26th«  The  seizure 
made  did  not  exceed  in  value  the  amount  of  Meati 
demand.  The  plainti£F's  agent  followed  the  seizure^ 
and  demanded  possession,  stating  that  he  had  been 
directed  by  the  plaintiff  to  distrain ;  MeatSj  however, 
refosed  to  deliver  up  possession,  but  permitted  the  agent 
to  take  an  account  of  the  cattle.  A  verdict  was  found, 
by  consent,  for  the  plaintiff  for  single  damages,  with 
liberty  .to  move  to  enter  a  nonsuit,  if  the  Court  should 
be  of  opinion  upon  these  facts  that  the  action  was  not 
maintainable.  And  it  was  agreed,  that  all  idea  of  actual 
fraud  should  be  excluded,  the  only  question  intended 
to  be  reserved  being  this,  viz.  whether  the  defendant, 
with  a  view  to  the  recovery  of  his  own  debt,  had  a  right 
\Q  conduct  himself  in  the  manner  above  stated. 

A  rule  nisi  for  entering  a  nonsuit  having  been  obtained 
m  the  last  term, 

Jenis  and  Fedke  now  shewed  cause^  and  referred 
to  Stat.  11  G.  2.  £^19.,  which  empowers  landlords  to 
dlktrain  goods  fraudulently  and  clandestinely  carried  off 

the 
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1810.  the  premises  within  thirty  days;  provided  («.S.)  that 
the  goods  have  not  been  sold  bona  fide  and  for  a  valu« 
able  consideration  before  the  seizure  to  a  person  not 
privy  to  the  fraod.  And  {s.  3.)  a  penalty  is  imposed 
of  double  the  value  upon  the  tenant  so  removing  the 
goods  or  the  person  assisting  the  same.  In  this  casei 
they  c(Hitended|  the  removal  of  the  goods  by  the  defend- 
ant,  with  the  consent  of  Gravesi  for  the  purpose  of 
withdrawing  them  firom  the  reach  of  the  landlord^  WM 
a  firaud  ita  law,  and  the  defendant,  being  privy  to 
diis  firaud,  did  not  come  within  the  proviso  of  the  act 
And  though,  according  to  ai^udged  cases  (a)^  a  man 
may  prefet  one  creditor  to  another^  yet  in  the  esse  of 
landlord  and  tenant  the  statute  interfixres  to  prevent  the 
tenant  colluding  with  a  creditoir  to  the  prejudice  of  Ui 
landlotd^  Also,  the  stat.  8  Ann.  c.  \4i  prohibits  the 
taking  of  goods  in  exectttion^  nnless  before  their  Mooval 
the  party  suing  out  exteution  shall  pay  the  arrean  cf 
rent  to  the  extent  of  one  year's  arrear  to  the  landlord* 
It  Would  be  ittrange^  therefore^  if  the  law  should  have 
provided  for  the  security  of  landlorda  against  a  jndg^ 
ment>creditor,  and  yet  have  left  them  open  to  the  firaudu- 
lent  collusion  between  the  tenant  and  a  simpIe<ontraet 
creditor. 

Lord  ElleMorougs  C.  J.  I  own  I  cannot  in  this 
case  discover  any  firaud^  either  in  the  (creditor'a  seeking 
lati^firalion  firom  a  fimd  to  which  by  law  he  is  author- 
ised to  resort ;  or  in  the  debtor's  giving  eSett  to  dik 
remedy.  A  creditor  is  at  liberty  to  call  on  his  debtor 
for  payment,  and  the  debtor  nay  arrange  the  mode  of 

(a)  HcOmrd  ▼.  JMmmn  5  T.  B.  US.     FkkMtck  ^,l^Utt.  tm»t. 

pay- 
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pqrment  m  he  {ilease^  by  the  d^liverjr  of  monqf  (nt  of  1816. 
ntoAey'fl  wbrihi  aa  dittle  or  good%  although  theM^  ao 
long  as  they  reihlifai  on  the  prenkises^  will  be  liable  to 
the  landk>fd'»  distress.  If  befiyre  any  distress  made  Or 
oOnteraphted  the  creditor  resort  to  the  tenant  tar  satis- 
faction of  his  debt»  I  know  of  no  liiw  to  prevent  the 
teaanf  fton  dohsenting  to  the  transfer  or  delivery  of  his 
stock  in  paymerity  Vhich  he  might  undonbtedly  tell  with- 
out dnyimpatation  of  fraud*  I  therefore  cannot  perceive 
any  thing  fraudulent  in  this  transaction.  If  it  appeared 
that  the  tenant  had  urged  the  creditor  to  seek  this  re^ 
medy,  the  dase  m^fht  have  assilmed  the  character  of 
fraud :  but  where  the  creditor  is  the  first  mbrttf  and 
the  ten^t  does  no  more  than  accede  to  a&  arrangement 
fofr  discharging  himsdf  aiid  satisfying  the  ctedhoTf  what 
fraud  is  to  be  imputed  to  him?  It  is  admitted  that  a 
preference  may  be  given  to  creditor^  as  in  the  case  of 
esEecutorsf  and  if  a  debtor^  upon  being  pressed  by  his 
creditor  may  settle  the  debt  by  the  delii^ery  <^  hie  goodsp 
I  see  no  reiison  why  he  iha^  not  dso  accede  to  the  cr^ 
ditor's  taking  them^ 

Batlbt  J.  I  am  entirely  of  the  same  opiiiioli«  I 
think  this  due  was  not  within  the  contemidatioii  ef 
the  l^islatMre  when  it  passed  thi^  act  of  parUameiit. 
The  legtsiature  aeems  to  haVe  had  in  view  h  firated- 
dent  removal  by  die  teoant^  where  the  okgedt-  was  to 
wiOidrAW  Ibe  property  from  the  Ittdlord's  reach,  for 
the  pi^pOse  of  seeining  it  for  his  own  boltefit  Sudi 
as  ob)ee<  niay  be  aoodvqf^hed  either  bjr  d  dandestine 
ttamtA  of  the  tekiant  himself,  tirhjf}^  procuring  some 
otfaef  person  to  make  a  pretended  purchase  on  the  pre- 
akisesy  and  remryc  the  property  und^r  colour,  of  sudi 

purchase. 
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1816.       purchase.    And  in  this  case,  if  Meats  had  been  sent  for 
..  by  Graves^  and  urged  by  him  to  drive  off  the  stock  in 

•pUst  order  to  secure  it,  the  removal  would  have  been  fraud- 
ulent; but  when  we  find  that  Meats  acted  upon  his 
own  suggestion,  and  for  the  purpose  of  obtaining  satis- 
faction for  his  debt,  as  the  Uiw  entitled  him  to  act,  I 
cannot  see  any  ground  whatever  for  holding  thb  case 
within  the  statute.  The  language  of  the  Sd  sectiqn  of 
the  statute  is,  *^  if  any  tenant  or  lessee  shall  fraudulently 
convey  away,  &c."  It  was  argued  by  Mr.  Peake  as  if 
every  removal  was  fraudulent  vrithin  the  meaning  of  this 
act.  But  if  this  had  been  the  meaning  of  the  statute^ 
would  it  have  been  worded  in  such  a  manner  as  to  im- 
port a  removal  by  the  **  tenant  or  lessee"  himself  or  at 
the  .utmost  for  his  benefit  ?  Was  there  any  such  removal 
here  ?  Unquestionably  not.  The  creditor  presses  for 
some  security,  and  seizes  a  part  of  the  goods,  and  the 
tenant,  in  order  to  discharge  his  debt,  agrees  to  their 
removal,  as  by  law  he  might  do.  Where  is  the  fraud 
in  the  tenant  paying  his  debt  ?  If  it  could  be  said  to  be 
fraudulent  in  any  sense,  I  doubt  whether  it  would  be  with- 
in the  meaning  of  the  act ;  because  it  would  not  be  the 
firaud  of  the  tenant  or  person  removing  the  property  for 
his  benefit;  for  the  removal  was  the  act  of  the  creditor. 
The  proviso  in  the  2d  section  rehites  only  to  such  cases  as 
come  within  the  first  The  Sd  section,  on  which  this 
action  is  founded,  does  not  contain  any  words  which  carry 
the  case  fiurther.  If  there  be  a  firaudulent  removal  within 
the  1st  section,  the  landlord  is  empowered  to  follow  the 
proper^ within  agiven  time;  and  in  such  case  the  3d  sec- 
tion adds  to  the  landlord's  remedy  by  distress,  a  right  of 
action  for  double  the  value  of  the  goods  against  the 
tenant  or  the  person  aiding  him  in  the  removal*    It 

seems 
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teems  to  me  this  is  not  a  case  either  within  the  letter  or        i81(>. 
meaning  of  the  act.  , 

HoLROTD  J.  (a)  I  am  of  the  same  opinion.  The  third 
cUiuse  dbes  not  make  every  conveying  away  of  the  goods 
of  a  tenant  penal,  although  it  may  operate  to  defeat  tlie 
landlord's  right,  but  only  such  conveying  away  of  the 
goods  by  the  tenant  or  person  aiding  him  as  is  fraudu- 
lent. This  clause^  however,  which  is  a  penal  one,  giving 
a  forfeiture  of  double  the  value  of  the  goods,  does  not 
interfere  with  the  right  of  a  creditor  to  use  all  due 
diligence  for  obtaining  payment  of  his  debt ;  although 
by  so  doing  he  may  possibly  intercept  the  landlord's 
distress,  and  may  even  do  it  under  the  impression  that 
the  landlord  intends  to  distrain.  In  the  case  of  Meux 
V.  HaweJUb)  a  distress  had  actually  been  made  by  the 
landlord  at  the  time  the  tenant  confessed  judgment  to 
another  creditor  for  the  benefit  of  himself  and  the  other 
creditors ;  and  yet  this  was  held  not  to  be  fraudulent 
within  the  statute  of  Eliz.  And  it  was  admitted  on  all 
hands  in  that  case  that  it  was  competent  to  a  debtor  to 
assign  a  part  of  his  property  in  satisfaction  of  particular 
creditors,  although  this  might  diminish  the  fund  to 
which  the  rest  of  the  creditors  had  to  look.  And  so 
executors  may  suffer  judgment  to  one  creditor  after 
action  brought  by  another,  and  plead  it  in  bar  to  the 
action.  In  Estaoick  v.  CaUlaud  (c).  Lord  Kenyoti  said, 
'^  It  is  neither  illegal  nor  immoral  to  prefer  one  set  of 
creditors  to  another;"  and  in  Nunn  v.  Wilsmore{d\ 
<<  that  putting  the  bankrupt  laws  out  of  the  question,  a 

(a)  AJtIbM  J.  WM  absent  on  the  spedel  comminion. 

(6)  4  East,  1.  (c)  5  T.  K.  424.  (d)  8  T.  R.  599. 

debtor 
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181G.  debtor  might  assign  all  his  effects  for  the  benefit  of 
particular  creditors.''     And  as  every  creditor  has  a 

ff*^  right  to  use  all  diligence  for  the  recovery  of  his  debt,  it 
seems  to  follow  that  he  may  obtain  payment  without 
regarding  whether  he  thereby  postpones  payment  to 
another.  The  statute^  as  it  seems  to  me^  was  never 
meant  to  extend  to  the  creditor  who  is  seeking  payment 
of  his  debt  bonfi  fide^  when  it  enacted,  that  if  any  per- 
son should  wiliiiljly  and  Iraowingly  assist  in  such  firaudn- 
lent  conveying  away  he  diould  be  liable  to  a  penalty. 
Upon  these  grounds,  this  action  appears  to  me  not  to 
be  maintainable. 

Rule  absolute. 


mednada^  The    KiNO  OgoiMt  TURNER« 

Junel9fih. 

^^*i^     (]JONVICTION   by  two  justices,  upon  the  stutute 
itat.  sAnn.  5  Ann.  c,  14.  s.  2.,  against  a  carrier,  for  havimr 

c.  14.  ff.S.  ^ 


uMiistacv-    game  in  his  possesuon.    The  conviction  was  to  (his 
^X^    efffeot: 

SSSTif  t*"      "  '»'•  ^^f^  of  *e  IwrislH  &C.,  Cometh  b^iaure  me» 

SLi^il^j..  J^^  pneof  the  justices  of  our  lord  the  king,  in  and  for 

^^l^^l^      ^  county  of  Surtyf  S^c. ;  and  then  and  there  g^vetb  me^ 

manidnediii     the  Said  justice^  to  understand  and  b^  Uifinrmed,  that 

Car, a.  e.2s.      Within  three  months  now  last  past,  tbi^t  ^9  tP  sflji  pn  t^e 

tivvd,  wiSout    5th  day  of  February f  now  instant,  nt  tbe  parish  pf  Sjfftd 

iathecv^^  and  BipUsf^  in  the  said  county,  Jaht^  Turner^  pf  the 

parish  of  the  Hofy  Trmi^  in  GuiU/brd^  in  the  opooity 

ofSuny,  carrier,  being  a  person  not  then  having  lands, 

&C.   (negativing  the  qualifications  of  the  22  and  23 

Cor,  2.  c  25.)  nor  then  being  a  person,  in  any  manner 

qualified 
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qnnlified  or  autboriscd  by  the  ]aw«  <^  this;  realm  to  kill  1816. 
game^  and  beiiig  tben  and  there  a  carrier,  did  then  and  xiTKna 
there  unbwfiilly  have  in  hu  custo^  and  possession  sixteen  'v^^ 
pheasants  and  five  hares,  the  same  not  being  sent  up  or 
placed  in  the  hands  of  the  said  «7.  J\awrf  by  any  person 
or  persops  qualified  to  kill  gam^  contrary  to  the  farm 
of  the  statute  &a.,  whereby  he  hath  forfeited  iim 
sum  of  1Q5^  that  is,  M.  for  each  pheasant  and  hare.^ 
And  the  conviction  prays,  that  the  defendant  may  be 
sommoned  to  f^Aswer  the  premises,  and  that  the  informer 
may  have  a  moiety  of  the  forfeiture,  **  Whereupon  the  de* 
f^dantbdng  summcoied  on  thelQth  ot^iAntaryf  in  the 
56th  y^ar  aforesaidi  &<^  f^pefurelb  before  us,  the  said 
jr.  M,  «g^  Q,  If.,  one  other  pf  the  justices,  &C.,  and 
l^,ving  heard,  &a,  pleads  not  guiky.  Nevertheless, 
on  the  ^aid  10th  day  of  Pdruanf^  at  &c.,  two  credible 
witnesses  to  wit,  T.  T.  and  W»  $•  upon  thduroath,  affirm^ 
in  the  presence  of  the  said  J.  Turner^  that  within  three 
months  next  before  the  said  information,  to  wit,  on  the 
said  5th  day  of  JPdmarjf^  in  the  56th  year  aforesind,  at 
8iG^  the  said  J.  Turner  bnng  a  carrier,  did  have  in  hia 
custody  and  possession,  in  his  waggon,  at  the  parish  of 
Send  and  wBtj^^,  in  the  county  aforesaid,  sixteen  phea^ 
santsaud  five  hares,  tbe  same  not  ^ing  sent  up  or  placed 
in  the  hands  of  the  said  J*  Twr^er^  by  any  person  or 
persons  qualified  to  kill  game^  contrary  to  the  form  of 
the  statute,  &g.  Whereupon  the  said  J,  Turner^  being 
aAed  what  he  hath  to  say  or  offisr  in  his  4efenc^  pro- 
duct one  witness,  to  wit,  6.  7.,  who^  being  duly 
swpni,  deposeth,  in  the  presence  of  the  said  J.  Turner ^ 
and  also  of  the  said  W.  Taylor^  that  on  the  said  5th  day 
of  February^  at  the  parish  pf  Ths  Hch/  Trimfy^  '^  ^ 
QuU^ordi  afoiwiidj  he  was  present  at,  and  did  aid  and 

assist 
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1 816.       assist  in  the  packing  and  loading  the  said  waggon  of  tlie 
^j^j^^^      said  J.  Turner:  and  that  at  the  day  and  parish  last 

ogainjf        aforesaid,  when  the  said  waggon  of  the  said  J.  T\tmer 
left  the  warehouse  of  the  said  J.  Turner^  in  the  said 
parish  last  aforesaid,  there  was  not  in  the  custody  and 
possession  of  the  said  J.  Turner^  in  his  said  waggon, 
in  the  parish  last  aforesaid,  any  such  quantity  of  game 
as  is  above  laid  to  his  charge,  or  any  game  whatever; 
and  forasmuch  as  upon  hearing  the  matters,  &c«  it  ap- 
pears to  us,  the  said  justices,  that  the  said  J.  Turner  is 
guilty  of  the  premises ;  it  is  therefore  adjudged  by  us 
the  said  justices,  upon  the  testimony  of  the  said  7.  T. 
and  W.  5.,  that  the  said  J.  Turner^  on  the  said  5th  day 
of  Februanf^  at  the  parish  of  Send  and  Bipley  aforesaid, 
within  three  months  next  before  the  said  information 
was  made  before  me  the  said  J.  M.  by  the  said  W.  T. 
as  aforesaid,  unlawfully  had  in' his  custody  and  pos- 
session, sixteen  pheasants  and  five  hares,  contrary  to 
the  form  of  the  statute,  &c.,  and  that  the  same  were  not 
sent  up  or  placed  in  the  hands  of  the  said  J.  Turner^  by 
any  person  or  persons  qualified  to  kill  game,  and  that 
the  said  J.  TWn^had  not  then  any  lands  or  tenements, 
or  any  other  estate  of  inheritance  in  his  own  right,  or  in 
his  wife's  right,  of  the  clear  yearly  value  of  one  hundred 
pounds  per  annum,  &c  (negativing  the  other  quftlifi- 
cations) ;  and  thereupon  we  the  said  jultices  do  convict 
the  said  J.  Turner  of  the  ofience  aforesaid,  and  do^  ad- 
judge that  the  said  J.  Turner^  for  his  said  o£^ce^  hath 
forfeited  the  sum  of  one  hundred  and  five  pounds,  that 
is  to  say,  the  sum  of  five  pounds  for  each  and  every  of 
the  said  pheasants  and  hares :  and  we  do  adjudge,  that 
one  half  of  the  said  sum  be  paid  to  the  poor  of  the 
parish -of  Sefid  aiid  Bipky  aforesaid,  where  the  said 

ofience 
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offence  was  committcsd,  according  to  the  fonn  of  the       igi^^ 
statute^  &C.  ■'■ 

The  Kino 
ogotrut 

And  now  it  was  argued  by  &af^  and  JSoa  that  the  Tuwni«, 
conviction  was  iU;  first,  because  the]  justices  have  n^ 
lected  to  set  forth  the  evidence  in  support  of  the  inform- 
ation,  and  have  only  stated  the  conclusion  which  the^ 
drew  fi*oni  it.  For  the  justices  have  repeated  the  charge 
allq^ed  in  the  information^  as  if  it  were  the  evidence 
given  in  support  of  that  charge ;  but  it  is  impbssible  to 
conceive  that  the  witnesses  should  have  de|>osed  in  the 
very  same  form  and  words  as  laid  in  the  infonnatiolk. 
It  was  incumbenti  therefore^  on  the  justices^to  set  forth 
the  particulars  of  the  evidence  and  not  the  result  of  it, 
in  order  that  the  Court  may  see  that  there  is  sufficient 
to  warrant  the  conviction.  Secondly,  it  was  objected^ 
thtt  it  does  not  appear  that  any  evidence  was  given  in 
support  of  the  information,  negativing  the  qualifications 
mentioned  in  the  statute  which  is  necessary,  in  order  to 
found  the  jurisdiction  of  the  justices ;  for  if  the  party  be 
qualified  in  any  one  respect,  the  justices  have  no  juris* 
diction. '  And  herein  a  proceeding  before  a  justite 
differs  firom  an  action.  It  seems,  therefore,  that  primd 
fade  evidence,  at  least,  ought  to  be  required ;  though  it 
must  be  admitted,  that  in  Mex  v.  Stone  (a),  the  C!ourt 
were  divided  in  opinion  upon  this  point. 

Lord  Ellsmborouou  C.  J.  The  question  is,  upon 
whom  the  onus  probandi  lies ;  whether  it  lies  upon  the 
person  who  affirms  a  qualification,  to  prove  the  affirm- 
ative^ or  upon  tile  informer,  who  denies  any  qualification 

(o)  1  Eatt,  639. 
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1816.       to  prove  the  negative.    There  are,  I  think,  about  ten 
-Tl^r        different  heads  of  qualification  enumerated  in  the  sla- 

<««««(  tute(a),  to  which  the  proof  may  be  applied;  and,  ac- 
oording  to  the  argument  of  to-day,  every  person  who 
hys  an  information  of  this  sort  is  bonnd  to  give  satis- 
fiictory  evidence  before  the  magistrates  to  negative 
die  defendant's  qualification  upon  each  of  those  several 
heads*  The  argument  really  comes  to  this,  that  there 
would  be  a  moral  impossibility  of  ever  convicting  upon 
Budi  an  infimnation.  If  the  informer  should  establish 
the  negative  of  any  part  of  these  different  qualifications, 
diat  would  be  insufficient,  because  it  would  be  said,  non 
Uquetf  but  that  the  defendant  may  be  qualified  under 
the  other*  And  does  not,  then,  common  sense  shew, 
that  the  burden  of  proof  ought  to  be  cast  on  the  person, 
whb^  by  establishing  any  one  of  the  qualifications,  will 
be  well  defended?  Is  not  the  statute  of  Anne  in  effeft  a 
prohibition  on  every  person  to  kill  game^  unless  he 
brings  himself  within  some  one  of  the  qualifications 
allowed  by  law;  the  proof  of  which  is  easy  on  the  one 
side^  but  almost  impossible  on  the  other  ?  I  remember 
tike  decition  of  Rex  v.  Stone;  and  the  arguments  of  the 
kamed  Judges,  who  held  the  necessity  of  giving  negative 
proof,  were  undoubtedly  urged  with  great  fi)roe ;  but  I 
fek  at  the  time^  that  if  they  were  rfght,  it  would,  in 
most  cases,  be  impossible  to  convict  at  all*  But  in 
Spieres  v.  Parker  {b)^  I  find  Lord  Mansfield  laying  down 
the  rule^  that  in  actions  upon  the  game  laws,  (and  I  see 
no  good  reason  why  the  rule  should  not  be  applied  to 
informations  as  well  as  actions,)  the  plaintiff  must  n^a*- 
tive  the  exoqitions  in  the  enacting  clause,  though  he 

(•}  S2it  i»  Car.  2.  c.fl&  f.S.  (b)  1  T.  B.  144. 
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thrcyw  the  burden  of  pfoof  on  the  other  side.  The  same  )816. 
was  said  by  Heath  J.  in  Je^  v.  Ballard  {a) ;  and  such  I 
believe  has  been  the  prevailing  opinion  of  the  profesBion,  ag^mti 
and  the  practice.  I  am,  therefore,  of  opinion,  that  this 
conviction,  which  specifies  negatively  in  the  infinrmation 
the  several  qualifications  mentioned  in  the  statute^  is 
sufficient^  without  going  on  to  negative^  by  the  evidence, 
those  qualifications* 

Bayuct  J.  I  am  of  the  same  opinion.  I  have  always 
understood  it  to  be  a  general  rule^  that  if  a  n^ative 
averment  be  made  by  one  party,  which  is  peculiarly 
within  the  knowledge  of  the  other,  the  party  within 
whoae  knowledge  it  lies,  and  who  asserts  the  affirmative 
is  to  prove  it,  and  not  he  who  avers  the  negative. 
And  if  we  consider  the  reason  of  the  thmg  in  this  par- 
ticular case,  we  cannot  but  see  that  it  is  next  to  im- 
possible that  the  witness  ibr  the  prosecution  should  be 
prepared  to  give  any  evidence  of  the  defendant's  want 
of  qualification.  I^  indeed,  it  is  to  be  presumed,  that 
he  must  be  acquainted  with  the  defendant,  and  widi 
his  situation  or  habits  in  life^  then  he  might  give 
general  evidence  what  those  were ;  but  if,  as  it  is  more 
probable,  he  is  unacquainted  with  any  of  these  matters, 
how  is  he  to  form  any  judgment  whether  he  is  qualified 
or  not,  fi'om  his  appearance  only  ?  Therefore,  if  the 
law  were  to  require  that  the  witness  should  dQ)08e 
n^atively  to  these  things,  it  seems  to  me,  that  it  might 
lead  to  the  encouragement  of  much  hardMbood  of  sweat- 
ing. The.  witness  would  have  to  depose  to  a  multitude 
of  fiicts ;  he  must  swear  that  the  defendant  has  not  an 

(a)  l£.4rP.  46S. 
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181&       estate  in  his  owd  or  his  wife's  right,  of  a  certain  value ; 

'       that  he  is  not  the  son  and  heir  apparent  of  an  esquire^ 
Tht  Knro  . 

j^gomif       &C. ;  but  how  is  it  at  all  probable,  that  a  witness  diould 

be  likely  to  depose  with  truth  to  such  minudse  ?  On  the 
other  hand,  there  is  no  hardship  in  casting  the,  burden 
of  the  affirmative  proof  on  the  defendant,  because  he 
must  be  presumed  to  know  his  own  qualification,  and 
to  be  able  to  prove  it  If  the  defendant  plead  to 
the  information,  that  he  is  a  qualified  person,  and  re- 
quire time  to  substantiate  his  plea  in  evidence,  it  is 
a  matter  of  course  for  the  justices  to  postpone  the 
hearing,  in  order  to  afford  him  time^  and  an  opportunity 
of  proving  his  qualifications.  But  if  the  onus  of  proving 
the  native  is  to  lie  on  the  other  party,  it  seems  to 
me^  that  it  will  be  the  cause  of  many  o£fenders  escaping 
conviction.  I  cannot  help  thinking,  therefore^  that  the 
onus  must  He  on  the  defendant,  and  that  when  the 
prosecutor  has  proved  every  thing,  which,  but  for  the 
defendant's  being  qualified,  would  subject  the  defendant 
to  the  penalty,  he  has  done  enough;  and  the  proof  of 
qualification  is  to  come  in  as  matter  of  defence.  As  to 
the  objection  that  this  evidence  is  consistent  with  the 
supposition,  that  the  game  was  in  the  waggon  of  the 
defendant)  without  his  knowledge,  I  think  the  &ct  of  its 
being  in  his  waggon,  raises  a  presumption  the  other 
way,  that  it  was  there  with  his  knowledge.  If  the  de- 
fendant could  have  shewn,  by  evidence  satisfectory  to 
jthe  justices,  that  he  did  not  know  it,  that  wodd  have 
presented  a  vety  different  case ;  but  where  the  witness 
has  proved  that  the  defendant  had  it  in  his  custody  and 
possession  in  his  waggon,  surely  such  evidence  being 
unanswered^  warrants  this  Gonviction« 

HotBon) 
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HoLROTO  J.  (a)  I  also  am  of  the  same  opinion.   It  is        1816. 


llieKzKO 


a  general  mle,  that  the  affirmative  is  to  be  proved,  and 
not  the  negative,  of  any  &ct  which  is  stated,  unless  iigamu 
under  peculiar  circumstances,  where  the  general  rule 
does  not  apply.  Therefore  it  must  be  shewn,  that  this 
is  a  case  which  ought  to  form  an  exception  to  the  g^ 
neral  rule.  Now  all  the  qualifications  mentioned  in  the 
statute,  are  peculiarly  within  the  knowledge  of  the  party 
qualified.  If  he  be  entitled  to  any  such  estate^  as  the 
statute  requires,  he  may  prove  it  by  his  title  deeds,  or 
by  receipt  of  the  rents  and  profits :  or  if  he  is  son  and 
heir  apparent,  or  servant  to  any  lord  or  lady  of  a  manor 
appointed  to  kill  game^  it  will  be  a  defence.  All  these 
qualifications  are  peculiarly  within  the  knowledge  of  the 
party  himseli^  whereas  the  prosecutor  has,  probably,  no 
means  whatever  of  proving  a  disqualification.  If  this 
be  so,  instead  of  saying  that  the  general  rule  of  law 
ought  not  to  apply  to  this  case^  it  seems  to  be  the  very 
case  to  which  the  rule  ought  peculiarly  to  apply.  The 
other  objections  do  not  appear  to  me  to  be  well  founded ; 
and,  therefore,  I  think  this  conviction  ought  to  be  a& 
firmed. 

Cionviction  nffinned* 

Nolan  and  Berens  were  to  have  argued  in  support  of 
the  conviction* 

(a)  Jbhott  J.  was  abient  upon  the  special  oominiwioiu 
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Where  pauper, 
at  the  time  of 
hiring  himself, 
had  a  daughter 
of  the  age  of 
eighteen,  who 
from  the  age  of 
four  had  lived 
with  her  grand- 
father, and  had 
been  maintain- 
ed by  him  until 
his  death,  and 
afterwards  by 
her  grandmo- 
ther, which  con- 
tinued until  she 
attained  twen- 
ty-one, the 
grandfather 
having  by  his 
will  directed 
the  grandmo- 
ther to  educate 
and  r^ftiwta^" 
her  out  of  a 
fund  given  to 
the  grandmo- 
ther for  life, 
and  after  her 
decease  to  the 
daughter : 
Held,  that  the 
daughter  was 
not  emanci- 
pated, and  con- 
sequently pau- 
per was  not, 
within  Stat. 
3aiid4r.j^3f. 
a  person  nof 
hawn^  a  child 
■t  the  time  of 
the  hiring. 


The  King  against  The  Inhabitants  of  Uck- 

FIELD. 

TTPON  appeal,  the  Court  of  Quarter  Sessions  for  the 
county  of  Sussex  confirmed  an  order  of  two  justices 
for  the  removal  of  James  Marshall  from  Httrstperpoint  to 
Uckfieldj  subject  to  the  opinion  of  this  Court  upon  the 
following  case : 

The  pauper,  James  Marshal^  being  legally  settled 
in  the  parish  of  Uckfieldj  on  the  10th  of  Aprils 
1802,  hired  himself  for  a  year  to  one  Jeffery^  then  re- 
siding in  the  parish  of  Tonbridge^  in  the  county  oiKent^ 
and  continued  in  the  service  oijeffery  in  that  parish  for 
the  whole  year.  Marshall  was  a  widower  at  the  time  of 
his  hiring  himself  to  J^ery^  and  had  one  daughter, 
Frances^  eighteen  years  of  age,  who  had  been  separated 
frcnn  him  at  the  age  of  four  years,  and  had  lived  with 
her  grandfather  until  his  death  in  1801,  during  which 
time  she  was  entirely  supported  by  the  grandfather,  the 
pauper  contributing  nothing  for  her  maintenance.  The 
grandfather  by  his  will  devised  the  residue  of  his  estate 
(which  amounted  to  1600Z.)  to  his  executors  in  trust,  to 
place  the  same  out  upon  security,  and  pay  the  interest  to 
his  wife  for  .life  for  her  own  use;  and  he  directed  that 
his  wife  should,  during  her  Ufe,  thereout  educate  and 
maintain  Elizabeth  and  Frances^  the  children  of  his  late 
daughter  Elizabeth  Marshall^  and  after  the  decease  of 
his  wife  he  gave  the  said  residue  equally  to  be  divided 
between  the  said  Elizabeth  and  Frances ;  but  in  case  his 
wife  should  die  before  they  attained  twenty-one,  the 
interest  to  be  applied  to  their  maintenance  and  edu- 
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cation  during  their  ;ninority»  and  upon  their  attaining        1816f 


Tb0Kx]ro 


twenty*one  respectivdja  the  principal  to  be  paid  to  them 

accordingly;  and  if  either  of  them  should  die  under 

age  and  without  leaving  isftue,   her  share  to  go  to  the        ants  of 

survivor ;   but  if  either  should  die  under  age  leaving        *^""*» 

issuer  her  share  to  be  equally  divided  between  such 

issuer  as  th^  attained  twenty-one,  the  interest  in  the 

mean  time  to  be  applied  towards  their  maintenance  and 

education.    After  her  grandfather's  death  Frances  con* 

tinned  to  live  with  her  grandmother,  and  was  entirely 

supported  by  her  until  she  had  attained  twenty-one,  and 

was  living  with  her  at  the  time  when  the  pauper  hired 

himself  to  J^ery^  and  never  returned  to  her  &ther. 

The  question  was,  if  the  pauper  gained  a  settlement  in 

Tonbridge  by  this  hiring  and  service. 

Courthope  and  Lor^^  in  support  of  the  order  of  ses- 
sions, ai^ed  that  he  did  not ;  because  his  daughter 
Frances,  at  the  time  of  the  hiring  and  service,  not  being 
emancipated,  but  still  dependent  on  her  father's  fimiily, 
the  pauper  could  not,  within  the  intent  of  the  statute 
3and4  W.SfM»  c.  11.  s.  7*  be  deemed  <^  an  unmarried 
person,  not  having  a  child."  For  the  distinction  is,  if 
the  child  be  in  a  condition  to  follow  the  Other's 
settlement  so  as  to  be  capable  of  becoming  a  bur- 
then to  the  parish  where  the  &ther  is  hired  and 
serves,  such  hiring  and  service  is  not  within  the 
statute;  alUer,  if  the  child  be  emancipated  from  the 
father's  family.  But  a  child  may  be  separated  irom 
its  family  without  being  emancipated ;  and  so  long 
as  it  is  in  a  state  of  pupillage,  or  durante  minoritatef 
it  is,  in  the  eye  of  the  law,  still  dependent  on  and  con- 
stituting a  part  of  the  parent  stock,  notwithstanding  any 

P  4  length 
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1816.        length  or  distance  of  separation,  and  may  return  and  be 

'TZr        incorporated  into  that  stock;  and  authorities  are  not  want- 
Tne  Kino 

against  ing  to  shcw  that  the  law  respecting  emancipation  does  not 
luits  of  operate  by  relation  to  the  time  when  the  separation  first 
took  place,  although  such  separation  continue  until  after 
the  child  attain  twenty-one.  (a)  Which  doctrine  applies 
to  the  present  case,  as  far  as  regards  the  separation  of 
JPrances  the  daughter,  and  her  continued  residence  with 
her  grandfather  and  grandmother,  and  the  hiring  and 
service  of  the  father.  And  as  to  the  provision  made  for 
her  education  and  maintenance  by  her  grandfather's 
will,  this  did  not  alter  the  relative  situation  of  parent 
and  child :  the  assets  might  have  failed  in  Ma,  or  might 
have  been  withheld  in  part  or  for  a  time,  in  which  cases 
the  child  must  necessarily  have  been  remitted  to  the 
father  for  support, 

jyOt/ly  and  Me^rshall^  contra,  took  a  distinction,  that 
here  the  daughter  was  not  only  separated  at  early  infimcy 
from  her  &ther's  family,  and  maintained  by  the  bounty 
of  others,  and  continued  to  live  separate  until  she 
attained  twenty-one^  but  fi-om  the  death  of  her  grand- 
&ther  she  became  suojure  entitled  to  a  maintenance  of 
her  own,  for  such  was  the  eiFect  of  the  direction  in  her 
grand&ther's  will  {b) :  so  that  from  that  time,  which  was 
prior  to  the  hiring  and  service,  she  was  no  longer  depend- 
ent on  any  one  for  support;  and  the  relation  between 
the  parent  and  child,  so  far  as  regards  any  dependence 
or  support,  was  completely  at  an  end.  And  though  it 
be  possible  that  the  fund,  to  which  she  was  entitled  in 
her  own  right,  might  fail,  may  not  the  same  be  said  of 

(fl)  Bev  ▼.  Ed^mHh,  5  T.fi.  S53.    Rcc  w.  WUUmcum  Twam^rooku^ 
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any  other  change  of  condition,  which  would  clearly  have       1816. 
worked  an  emancipation  ?    As  marriage,  for  instance,  or 
the  enlisting  for  a  soldier :  both  these  may  fail  to  a£fbrd 


The  KiKo. 


Hie  Inhabit- 

the  provision  usually  to  be  expected  from  them ;  yet        ants  of 


these  have  been  held  to  work  an  emancipation.  It 
is  sufficient,  therefore,  that  the  independence  acquired 
is  in  its  nature  permanent:  the  greater  or  less  pro- 
bability of  its  being  defeated  is  not  the  question. 
It  may  be  remarked,  however,  upon  this  point,  if  it 
were  material,  that  the  fund  provided  in  the  present 
case,  being  under  the  control  of  trustees,  was  more 
than  ordinarQy  protected  against  &ilure.  Nor  does 
emancipation,  with  reference  to  settlement,  import  an 
exemption  from  parental  authority.  Suppose  a  child 
should  acquire  a  settl^nent  by  renting  a  tenement^ 
would  it  not  be  thereby  emancipated,  as  to  settle- 
ment? but  would  it  cease  to  be  subject  to  parental 
authority  ? 

Lord  Ellenborouoh  C.  J.  This  is  a  perfectly  new 
head  of  emancipation.  The  question  is,  i^  on  account 
of  a  testamentary  bounty  left  to  this  child  by  her  re- 
lation, the  child  shall  be  deemed  to  be  emancipated  from 
all  control  of  the  &ther,  and  the  &ther  to  be  discharged 
from  all  claims  of  the  child  for  maintenance,  if  that 
should  become  necessary.  If  such  a  provision  as  this 
amounts  to  an  emancipation,  the  consequence  will  be, 
that  the  devolution  of  an  estate  to  a  child,  from  the 
mother,  for  instance,  would  operate  in  th6  same  way, 
and  discharge  the  father  from  the  duty  of  maintenance. 
This,  then,  is  quite  a  new  head  of  emancipation.  The 
cases  of  emancipation  put  by  Lord  Kenyon  in  Bex  v. 
Witton  am  Tvim^rookes^  are  the  child's  ftttaining  its  ftdl 


UoxruLD. 
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1816.        age*  or  being  married^  or  gaining  a  settlement  for  it* 
""""        selfy  or,  as  in  the  case  of  the  soldier  contracting  a  relation 

The  Kivo 

agttina       inconsistent  with  the  idea  of  bis  being  in  a  subordinate 

TI10  Inhabit* 

ants  of  situation  in  his  father's  family.  Not  one  of  these  is 
the  case  here ;  it  is  a  case  std  generis.  If,  therefore^  it 
is  to  be  considered  as  an  emancipation,  it  must  be  cm 
some  reason  or  principle.  Now,  the  reason  why  it 
should  be  so  considered  is  said  to  be  this,  that  the  pro- 
vision made  for  the  child  secures  to  her  an  independence 
and  maintenance,  and  to  the  parish  a  discharge  from  all 
probability  of  burthen  on  her  account.  The  statute 
3  ^  4* -Af.  enacts,  that  if  any  unmarried  person,  not  bavins 
child  or  children,  shall  be  lawfully  hired,  &c«;  which  has 
been  construed  to  mean,  that  if  be  has  no  child  that  can 
be  a  burthen  to  the  parish  in  consequence  of  his  acquir* 
ing  a  settlement  there,  he  shall  be  considered  as  not 
having  a  diild  within  the  meaning  of  the  statute.  But 
was  that  the  case  of  this  pauper  when  he  hired  lumself  ? 
The  property  devised  was  merely  in  trust  for  the  use  and 
benefit  of  the  grandmother,  in  the  first  instance,  witii  a 
direction  to  her,  certainly  amounting  in  equity  to  an 
obligation  to  maintain  the  child,  and  after  the  grand- 
mother's death  to  the  child.  But  this  trust  might  have 
fiuled  ;  the  trustees  might  have  violated  it  and  not  paid 
the  interest  to  the  grandmother,  or  she  might  have 
proved  unfiuthfiil  to  her  trust  and  refused  or  n^lected 
to  maintain  the  child ;  in  which  events,  so  long  at  least 
as  thefy  continued,  the  child  must  have  resorted  to  her 
father  for  maintaiance,  who  was  not  discharged  by  any 
emancipation  of  the  child  from  the  parental  obligation 
of  providing  for  her  maintenance.  It  seems  to  me, 
therefore,  under  these  drcumstanoei,  that  the  &ther  was 
fiot  in  the  sityiatioii  of  a  person  not  having  a  obUd  within 

the 
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the  meaning  of  the  statute ;  becaiue  he  had  a  child,  who       I8I64 
would  have  a  riffht  to  share  with  hinu  if  he  should  be  un-      JTT" 
able  to  provide  one.  a  maintenance  from  the  parish  where        agairut 
he  should  become  settled,  and  who  consequently  might       ants  of 
be  a  burthen  to  the  parish.     He  was  a  person  having  a 
child,  who  might,  in  the  eventual  failure  of  the  funds 
bequeathed  for  her  support,  claim  a  provision  from  him, 
and  he  again  might  have  claimed  to  have  the  control 
and  custody  of  her  at  any  time.    The  case  has  certainly 
been  ingeniously  argued;  but  I  think  it  does  not  amount 
to  an  emancipation  either  to  discharge  the  rights  of  the 
one  or  the  duties  of  the  other. 

Batley  J.  I  am  of  the  same  opinion.  The  rule  is, 
that  the  child's  settlement  shall  shift  with  that  of  the 
father  until  the  child  is  emancipated.  This  is  a  perfectly 
new  case,  and  different  from  all  the  other  cases  of  eman^- 
cipation.  A  provision  is  made  by  the  will  of  the  grand- 
father for  the  maintenance  and  education  of  the  child, 
who  is  living  with  her  grandmother,  apart  from  her  fiither's 
family;  and  the  question  is,  if  such  a  provision  can  be 
said  to  deprive  the  parent  of  his  rights  over  his  childi  to 
resume  to  himself  the  care  and  custody  of  her,  or  cai\ 
relieve  him  from  the  duty  of  maintaining  hen  If  this 
case  amounts  to  an  emancipation,  would  it  not  be  the 
aame^  under  the  like  circumstances,  at  whatever  age  the 
child  might  be  ?  For  the  law  makes  no  distinction  in 
respect  of  the  different  ages  of  infants  under  twenty-one^ 
at  which  time  the  parental  authority  ceases,  and  the 
father  has  no  right  to  reclaim  his  child.  Let  us  then 
put  the  case  of  an  infant  of  very  tender  years,  for  whose 
maintenance  the  grand&ther  should  make  a  provision 
by'his  will;  could  it  be  contended  that  such  a  provision 
would  preclude  the  frther  from  iusistiDg  upon  having 

hi« 
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1816.       his  child  returned  to  him?    I  think  that  could  hardly 

_         be  contended.      But,  to  come  nearer  to  the  present 

tqpiiHtt       case:  suppose,  after  the  year's  service  of  the  fiither,  the 

xda  Xiuiflbit* 

ante  of  child  then  being  of  the  age  of  nineteen,  had  returned  to 
the  roof  of  her  &ther,  the  fiither  having  then  acquired  a 
new  settlement  by  such  service^  can  there  be  a  doubt  that 
the  child  would  have  taken  that  settlement;  and  yet,  if 
she  was  once  emancipated,  she  could  not,  because  she 
would  be  emancipated  for  ever.  If,  then,  she  would 
have  been  entitled  to  the  fiither's  subsequent  settlement, 
that  shews  that  the  separate  provision  made  for  her  by 
her  grandfiither's  will  could  not  operate  as  an  emanci- 
pation. I  therefore  think,  that  as  she  was  not  eman- 
cipated, but,  notwithstanding  the  sqiarate  provision 
made  for  her,  continued  part  of  her  fiither's  fiunily,  and 
capable  of  deriving  from  her  fiither  any  settlement  which 
he  might  acquire^  she  was  a  child  who  might  become 
chargeable  to  the  parish  in  consequence  of  his  acquiring 
a  settlement  If  so,  it  follows  that  the  father  was  not  in 
the  situation  of  a  person  who  is  capable  of  acquiring  a 
settlement  by  hiring*  and  service ;  that  is,  a  person  not 
having  a  child  within  the  meaning  of  the  statute. 

HoLBOTD  J.  (a)    I  concur  in  opinion  mth  the  rest 

of  the  Court.    The  maintenance  provided  for  the  child 

by  the  will  was  precarious,  and  the  obligation  of  the 

fiither  to  maintain  her  still  continued.     The  fiither's 

control  over  the  child  also  continued ;   and  therefore, 

there  is  no  ground  upon  the  cases,  or  upon  principle^  to 

hold  that  the  child  was  emancipated.     I  therefore  think 

that  the  fiither  was  not  in  a  situation  to  acquire  a  settle* 

pient  by  hiring  and  $ervi(^« 

Order  confirmed^ 

{»)  4liMJ*  WM  abflMit  upon  tin  ipecW  commWowi 
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The  King  against  Bell.  ir«Meie%, 

^  Jtine  19th. 


TTPON  appeal  by  BeU  to  the  Quarter  Sessions  for  ThelcaMeof 

Vy  ntmrkmit  toll*  In 

the  oonnty  of  Cumberland^  against  a  rate  made  for  ^^  ^^  i,^ 
the  relief  of  the  poor  of  the  township  of  Cociermoidh,  ^^Jj^^ 
the  Sessions  confirmed  the  rate,  subject  to  the  opinion  ^^^J^^ 
of  this  Court  upon  the  following  case:  occupuicy 

The  Earl  oi  Egremont  is  lord  of  the  manor  of  Cocker^ 
mouthy  and  owner  of  the  soil  of  the  streets  of  the  town  of 
Cockermouth.  He^  or  his  lessees,  have  from  time  im- 
memorial collected  and  received  certain  tolls  of  com  sold 
in  the  market;  the  toll  has,  however,  been  hitherto  col- 
lected at  the  commencement  of  the  market  out  of  every 
sack  brought  and  exposed  for  sale.  The  Earl,  or  his 
lessees,  also  receive  payments  for  stallage  there  from  per- 
sons ,using  stalls,  and  exposing  upon  them  such  things 
for  sale  as  are  usually  sold  on  stalls ;  and  the  Earl,  or 
his  lessees,  take  the  sweepings  of  the  streets.  The 
market  is  a  market  by  prescription*,  and  is  holden  in  the 
public  street  and  highway  in  the  town  of  Cockermoidhf 
where  the  sacks  of  com  are  set  down  for  sale,  and  the 
tolls  are  there  taken.  The  tolls  of  com  are  a  handful 
out  of  each  sack ;  BeU  is  the  present  lessee  of  them,  and 
pays  a  yearly  rent  of  50/.  to  the  Earl,  and  as  such  lessee 
takes  the  tolls  of  com  in  the  market;  but  he  is  not  an 
inhabitant  of  the  township  of  Cockermouthf  nor  possessed 
of  any  property  within  it,  except  these  tolls;  the  tolls 
yield  an  annuid  profit.  BeU  is  rated  in  the  assessment 
for  the  relief  of  the  poor  of  Cockermouih  as  foUows : 

•<  David  BeUy  com  tolls    ...     15s.** 
He  is  not  lessee  of  the  stallage,  nor  of  the  sweepings  of 

the 
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1816.        the  market,  which  are  rented  by  other  persons,  who  are 
~        severally  rated  for  them  to  the  relief  of  the  poor  in  the 

Ilie  KiHo  '' 

agama        same  rate.     The  question  is,  whether  Bell  is  rateable  in 
respect  of  these  tolls. 

P.  Caurtenayj  in  support  of  the  order  of  Setriont,  con- 
tended that  Bell  was  rateable  as  occupier  of  the  soil 
of  the  market;  not,  indeed,  as  having  the  entire  occu* 
pancy,  but  as  occupying  it  by  a  partial  pernancy  of  the 
profits,  which  is  eQOQ^(a)  These  tolls  are  in  the 
natnro  of  stallage  or  pickage;  for  the  setting  down 
sacks  in  the  market  is  an  user  of  the  soil,  of  the  same 
nature^  if  not  to  the  same  extent,  as  pitching  a  stall;  and 
it  has  been  adjudged,  that  akhoogh  every  man  has  of 
oommon  right  liberty  to  oome  into  a  public  market  bt 
the  purpose  of  buying  and  selling,  yet  has  he  not  of 
common  right  Ubetty  to  place  a  stall  ther^  and  tre^Msa 
may  be  maintained  for  it  by  the  owner  of  the  soiL  (b) 

Lord  EixENBOROUGH  C.  J.  I  cannot  say,  upon  this 
statement,  that  the  appellant  is  an  occupier  of  land. 
Would  he  not  be  equally  entitled  to  the  toll,  although 
the  sacks  were  not  set  down  in  the  market,  but  were  up- 
held on  the  shoulders  of  those  who  exposed  the  com  to 
sale?  There  is  nothing  to  give  this  toll  a  corporeal 
.    quality. 

Bayley  J.  Bell  is  assessed  in  the  rate  for  com  tolls, 
which  it  is  plain  from  the  statement  of  the  case  were  mere 
market  tolls,  and  not  incident  to  the  soil.  In  Heddey 
v.  WeUiouse  (c)  the  distinction  is  well  taken;  for  it  is  said, 

(a)  Ret  ▼.  Baptist  Mill  Company,  ante^  1  vol.  612. 

(b)  Mayor  of  Northampton  v.  Ward,  2  Str*  1238.      Mayor  tf  Nonmek 
T.  awmn,  9BI.A  1U6. 

(c)  Moor,  474.  dted  m2Str,  1259. 

if 
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if  the  king  grant  a  fair  or  market  with  toll  certain  to  one        1816* 
and  hig  heiri,  to  be  holden  in  knd,  which  is  borough- 
EngUshj  and  the  grantee  die^  the  heir  at  the  common        agauut 
law  shall  have  the  market  and  the  toll ;  but  the  younger 
■on  shall  have  the  stallage  and  pickage,  with  the  soil, 
by  the  custom. 

HoLROTD  J.  (a)    These  tolls  would  be  equally  pay^ble^ 
if  the  soil  had  belonged  to  another. 

6.  Lamb  was  to  have  argued  against  the  order  of 

Sessions. 

Order  qufished. 

(a)  jfbbou  J.  was  abwnt  on  th«  special  commiaiioii. 


Matson  against  Booth.  ^^Jlltwh 

CASE.    The  plaintiff  declares  that  one  C.  i&,  on  the  a  sheriff  is 
bound  to  let  hia 

14th  Jtify  1815,  sued  out  a  capias  ad  respondend.,  prisoner  aireit- 
directed  to  the  sheriff  of  Huntingdon^  against  the  plain-  pro^'litiu^, 
tiff,  returnable  on  the  morrow  of  All  Souls^  indorsed  for  M^m^^ 
bail  for  1108/.,  which  writ,  on  the  15th  JW^,  was  de-  "i*fi^°i^ 
livered  to  the  defendant,  then  sheriff  of  the  said  county ;  <*f » ***"«  ^^ 

^      whom  are  re- 

by  virtue  of  which  the  defendant  arrested  the  plaintiff,  spectivelyworth 

^  more  than  the 

and  detained  him  in  custody  until  he  tendered  to  de-  penalty  of  the 

bondf  is  su^ 

&adant,  on  the  20th  September^  reasonable  sureties  of  Scient,  though 
suflBcient  persons,    to  wit,    G.  Farei/f   T.  Nonnington^  2^woSie^ 
E.  Holder^    W.  Martin,    and    T.  E.  Fisher,  the  same  SJ^^^J^^Ji. 
bdng  then  and  there  responsible  and  suflBcient  persons,  ^l^^^,^^ 
and  having  and  each  of  them   having  sufficient  within  ^^^^^ 
the  county^  and  who  were  willine;  and  offered  to  become  cuted,  but  be- 

•^'  ^  ^  .  fore  the  sheriff 

bail  for  the  appearance  of  the  plaintiff  at  the  return  of  has  accepted  it, 

,^         1        ,   /.      ,  1.         t  .      1  with  the  assent 

the  writ.    Yet  the  defendant,  not  regardmg  his  du^  of  the  sheriff 

and  the  prior 
obli|pon,dpss  not  mM  tbf  bomi  orimke  anew  stamp  n^cenvy. 

as 
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1816.       as  shetiS,  &c.  refuse^  to  accept  the  sureties  and  de^ 


Matsok 


tained  the  plaintiff  in  custody,  under  colour  of  the  said 
agahut  writ,  until  the  29th  September^  contrary  to  the  form  oS 
the  statute;  by  means  whereof  the  plaintiff  was  d^ 
tained  in  prison  an  unreasonable  time,  and  during  that 
time  suffered  in  body  and  mind,  and  was  prerented 
from  transacting  his  affairs,  and  injured  in  his  credit, 
and  hath  also  incurred  the  risk  of  being  proceeded 
against  as  a  bankrupt.     Plea  not  guilty. 

At  the  trial  before  Wood  B.  at  the  last  assizes  for 
Huntingdon^  the  case  was  thus :  the  plaintiff  was  ar- 
rested on  the  1 5th  of  Ju/y,  and  continued  under  that 
arrest  until  the  20th  September  following  on  which  day 
his  "attorney  made  application  to  the  under-sheriff's 
brother,  then  acting  for  the  under-sheriff  in  his  absence^ 
for  the  plaintiff's  discharge,  and  tendered  a  joint  and 
several  bond,  executed  by  the  plaintiff  and  the  first 
fi>nr  sureties  named  in  the  declaration,  with  a  blank  fiir 
another  obligor,  and  made  to  the  defendant  as  sheriff  in 
double  the  amount  of  the  sum  sworn  to,  conditioned 
for  the  plaintiff's  appearance  in  the  said  action,  and 
attested  by  two  witnesses,  one  being  of  the  name  of 
71 E*  Fishery  who  tendered  the  bond,  and  asked  the 
under-sheriff's  brother  if  he  were  satisfied  with  the 
sureties,  adding,  that  if  it  was  desired  he  (Fisher)  would 
also  execute  it ;  to  which  proposal  the  under-sheriff's 
brother  assenting,  Fisher  executed  the  bond,  the  other 
obligors  not  being  then  present  Three  of  the  sureties 
were  proved  to  be  severally  worth  more  than  the  amount 
of  the  penalty  of  the  bond,  the  other  two  to  be  worth  a 
sum  under  the  amount  of  the  sum  sworn  to.  After 
Fisher  had  executed  the  bond,  the  under-sheriff's  bro- 
tfier  went  to  the  office,  and  on  his  return  told  Usher 
that  his  brother  had  left  orders  that  he  would  take  no 

bail. 
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bail,  and  then  laid  the  bond  on  the  table  and  left  it.  1816. 
On  the  29th  of  the  same  month  the  bond  was  again  MatT" 
tendered  and  accepted,  and  the  plaintiff  was  liberated.  ^ninu 
It  was  objected  at  the  trial,  that  the  security  tendered 
to  the  sheriff  was  insu£Bcient,  because  the  adding  an* 
other  obligor  after  the  bond  was  executed,  without  the 
privity  of  the  former  obligors,  was  an  alteration  material 
to  avoid  the  bond ;  and  also  because  this  addition  ren- 
dered a  new  stamp  necessary.  It  was  further  objected, 
that  each  surety  ought  to  have  sufficient  to  cover  the 
amount  of  the  debt  for  which  he  became  surety ;  and 
accordingly  the  plaintiff  has  averred  in  his  declaration, 
<*  that  they  were  responsible  persons,  having  and  each 
of  them  having  sufficient  within  the  county/*  These 
objections  were  over-ruled;  the  learned  Judge  observing 
as  to  the  latter,  that  the  statute  (a)  neither  prescribed 
any  particular  number  of  sureties,  nor  that  each  should 
be  worth  any  particular  sum,  the  words  being  general, 
^^  reasonable  sureties  of  sufficient  persons  having  suffi- 
cient within  the  county."  The  jury  found  for  the  plain- 
tiff damages  402. 

Blasset  Seijt  obtained  a  rule  nisi  in  the  last  term  for  a 
nev^  trial,  renewing  these  objections ; 

And  the  rule  now  coming  on,  Blosset  Serjt  and  Storks 
were  heard  in  support  of  it ;  and,  as  to  the  first  point, 
they  distinguished  this  case  from  Zauch  v.  Clay  (6);  be- 
cause in  that  case,  according  to  the  report  in  Levinz^  the 
addition  was  made  with  the  consent  of  all  parties.  The 
same  distinction  was  taken  in  Marckham  v.  Gonaston.  (c) 

(«)  23  H,  6.  c.  9. 

(6)   1  Ventr.  IBS.     2  K^*  S72.  SSI.     2  Lev,  35. 

(c)    Jfoor,  547.      Cro.  Eliz.  626. 

.      VoL.V.  Q  And 
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1816.  Aiid  CUB  to  the  necessity  of  a  fresh  stamp,  they  argued  thai 
the  bond,  by  the  insertion  of  Fisher'%  name,  became  a 
new  and  different  instrument,  for  it  was  complete  as  it 
stood  before;  consi^uently  it  required  a  new  stamp. 
Lastly,  the  obligation  being  jqint  and  seyeral,  each  may 
be  sued  severally,  and  has  bound  himself  to  the  whole 
amount^  and  therefpre  each  ought  to  have  a  siiQiciency 
to  that  amount ;  and  this  the  plaintiff  has  undertake^ 
by  his  averment  to  prove,  which  is  a  material  averaiient, 
and  cannot  be  struck  out. 

Bayley  J.  (a)  With  respect  to  the  objection  upoa  the 
stamp,  I  am  not  aware  of  any  c£^e  like  the;  present,  ia 
which  it  has  been  holden  that  a  nevv  stamp  is  necessiuy. 
If  a  bill  be  altered  while  it  is  still  in.  the  drawer's  hapds, 
before  it  gets  into  circulation  and  is  accepted  it  has 
never  been  considered  that  a  new  stamp  was  requisite; 
otherwise,  if  it  has  been  accepted,  for  thenJt  has  bejcqme 
a  complete  bill.  Now  here  the  bond,  was  never  out  oC 
the  hands  of  the  obligor;  it  remained  with  hi^  agent, 
and  never  passed  to  the  obligee.  As  my  Lox:d  haa  ro* 
marked,  all  was  in  fieriy  the  bond  was  in  tbe'nJBitui:^  of 
an  escrow  only.  Upon  the  other  points,  also,  I  think 
that  this  application  fails.  When  the  bond  was  ori- 
ginally tendered  to  the  sheriff,  and  he  refused  it,  it 
seems  to  me  that  it  was  free  from  objection ;  and  that, 
the  addition  of  Fisher'^  name  to  it  did  not  vacate  tb|9 
bond.  The  addition  was  made  with  the  concurrence  of 
the  agent  of  the  obligors  at  a  time  when  the  bond  could 
be  considered  no  otherwise  than  as  in  the  nature  of  an 
escrow ;   and,  being  made  with  the  concurrence  of  the 

(fl)  Lord  EUenif9rough  C.  J.  left  the  Cottrt  during  the  aigam«nt. 

i8  agent 
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i^ent  of  the  obligors,  it  is  the  same  as  if  it  had  been        1816. 
with  their  concurrence,  which  brings  the  case  within  the       j^^^^ 
authority  of  Zouch  v.  Clay.     As  to  the  objection  upon        ««««** 
the  insufficiency  of  some  of  the  sureties  individually,  it 
seems  to-  me  that  both  the  language  and  meaning  of 
tlie  statute  have  been  satisfied.     Three  of  the  sureties 
were  worth  more  than  the  penalty  of  the  bond,  that  is, 
double  the  amount  of  the  sum  sworn  to :  the  addition 
of  two  other  obligors  certainly  ought  not  to  have  the 
effect  of  vacating  this  bond. 

HoLROYD  J.  (a)  I  am  of  the  same  opinion ;  and  think 
this  rule  ought  to  be  discharged.  When  the  bond  was 
tendered  it  was  an  available  security  with  sufficient 
sureties,  and  the  addidon  of  the  other  obligor  was  by 
the  consent  of  all  parties.  Nor  is  it  nepessary  that 
each  should  be  worth  the  whole  amount,  where  there  is 
a  sufficient  number  of  that  description.  Suppose  the 
defendant,  instead  of  the  general  issue,  had  pleaded  that 
each  was  not  worth  the  full  amount,  would  not  such  a 
plea  have  been  demurrable?  I  apprehend  it  would.  I 
therefore  think  that  this  rule  for  a  new  trial  should  be 
cliscliargcd. 

Rule  discharged. 

{a)  Abbott  J.  WM  alnent  on  the  special  eoinintssiofi. 


Q« 
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-Frt^toy,  Robinson  and  Others,   Assignees  of  Clarkson 

June  21st.  O 

and  Parker,  Bankrupts,  against  Macdoknell 
and  Others,  Assignees  of  G.  Sharp,  W.  Sharp, 
and  G.  Sharp  the  Younger. 

Anasagnmcnt  TPROVER  for  the  ship  Warre  and  500  tons  of  oil, 
earnings,  and  Flea,  general  issue.     At  the  trial  before  Lord  El- 

do^nrt^cxtend  ^^^rough  C.  J.,  at  the  London  sittings  after  Michael- ' 
wUto^a.  wt-°  ^'^  ^®^"»  '®^^»  ^^^^^^  ^^®®  ^  verdict  for  the  plaintiffs  as 
ual  or  potential,  to  the  ship,  and  for  the  defendants  as  to  the  oil,  subject 

at  the  time  of  ^     *^  »  J 

the  assignment;  to  the  opinion  of  the  Court  on  the  following  case : 

therefore,  where  ^  ^  ° 

c.  assigned  by        The  ship   Watte   being  the  property  of  MMnson^ 

deed  to  5.  the 

freight,  earn-  Clatkson,  and  Patkety  (though  registered  only  in  the 
fitoof'Sie Sip  names  of  Clathon  and  Patket^)  was  chartered  by  them 
ilft^r!^^,^^a  ^^  ^'^^  transport-board,  and  continued  in  this  service 

ISKfX  ^"^^^  *^  ^^^  ^^  ^^^  y®*"*  ^^*^»  "^^^  s^e  was  dis- 
*^°*f  d^A*"  charged.  She  was  then  fitted  out  by  the  same  owners 
produce  of        for  the  whale-fisherv  in  the  South  Seas.    "All  the  orders 

whales  taken  in 

the  said  voyage:  for  the  different  parts  of  the  outfit  were  riven  by  them. 

Held,  that  this  .  o  .7  > 

oil  did  not  and  the  bills  of  the  the  tradesmen  employed  in  the  out- 
StTassigbment;  fit  were  entitled  «  Captain  Kejmey  and  Owners  of 
hlld^opro?"*"  Ship  Wati-e^''  and  were  sent  in  to  them,  and  some  of 

perty,  actual 

or  potential,  in  the  oil,   at  the  time  of  assignment,  and  tlic  voyage  was  not  then  oontem. 

plated. 

The  statutes  26  6. 5.  c.  60.  and  54  G.  5.  c  68.  do  not  enure  to  prevent  the  operation  of  the 
sut  21  Jac,  I.  c.  19.  «.  11.,  upon  Britisfi  registered  ships;  therefore,  where  C,  being 
owner  c^a  ship,  conveyed  the  same  to  S.,  but  by  the  consent  of  S.  conUnued  to  have  the 
order  and  disposition  until  he  became  bankrupt:  Held,  that  the  property  passed  to  the 
assignees  of  C,  though  the  transfer  was  complete  under  the  register  acts. 

A  deed  executed  and  indorsed  on  a  fonner  deed,  as  a  further  security  for  advances  made 
and  to  be  made  under  the  first  deed,  is  exempted  by  48  G,  5,  c.  149.  from  an  ad  uxUrtm 
duty,  if  the  fint  deed  be  stamped  with  an  ad  valorem  stamp. 

A  bill  of  sale  of  a  ship  is  not  void,  though  it  omit  to  set  forth  the  true  consideration,  md 
ia  not  stamped  with  an  ad  valorem  stamp  -,  but  the  parties  thereto  are  liable  to.a  penalty. 

the 
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the  bills  were  paid  by  them.      The  captain  was  also        1816. 
appointed  and  employed  by  them,  and  all  ordinary  acts       ^ 
of  ownership  were  exercised  by  them.     The  ship  sailed        mgairui 

„    Macdommkll. 

upon  this  adventure  for  the  SoiUA  Seas  on  the  12th  oi 
May,  1812.  For  some  time  before  this,  Messrs  Sharps 
h^  been  in  the  course  of  advancing  large  sums  to  the 
house  of  Robinsan,  Clarkson,  and  Parker j  by  means  of 
bills  of  exchange^  the  repayment  of  which  had  been  se- 
cured to  the  Messrs.  Sharps  at  different  times,  by  several 
deeds,  as  hereafter  mentioned ;  and  this  adventure  to  the 
South  Seas  becoming  a  subject  of  discussion  between 
the  two  houses,  it  was  stated  to  the  Messrs.  Sharps,  and 
consented  to  by  them,  that  the  proceeds  of  the  adventure 
should  be  applied  in  liquidation  of  the  advances  made 
by  them  ;  and  tliese  advances  were  continued  to  be  made 
at  difiRsrent  times  down  to  the  period  of  the  bankruptcy 
of  the  two  houses,  at  which  time  there  was  a  debt  due 
from  Robinson,  Clarkson,  and  Parker  to  the  Sharps,  ex- 
ceeding the  value  of  the  ship  and  cargo.  The  following 
deeds  were  from  time  to  time  made  to  secure  to  the 
Sharps  the  repayment  of  their  advances.  By  the  first, 
dated  10th  oi  May,  1810,  reciting  ^2X  Robinson,  Clark- 
son^  and  Parker  had  requested  the  Sharps  to  lend  them 
divers  sums  of  money,  which  they  had  agreed  to  do  on 
having  repayment  thereof  with  interest  secured  by  an  as- 
signment of  five  ships  mentioned  in  the  deed,  their  freight 
and  earnings ;  and  that  the  said  five  ships  had  been  as« 
signed  to  the  Sharps  by  five  bills  of  sale,  of  the  same  date, 
Robinson,  Clarkson,  and  Parker  assigned  to  the  Sharps  and  * 
their  assignees  all  the  freight  and  earnings  then  due,  or 
thereafter  to  become  due,  and  the  benefit  of  all  contracts 
for  the  hire  of  the  said  ships,  subject  to  a  proviso  for 
reconveyance  of  the  said  ships,  &c.  if  Robinson,  Clarkson, 

Q  3  and 
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J  8 16.        and  Parker  should,  within  two  months  after  request  in 

^^  writings  pay  to  the  Sharps  all  sums  of  mon^  which  diej 

agma       had  or  might  thereafter  have  advanoed.    By  another 
JdACDoxncu* 

indatture,  (I2th  of  November^  IBIO^)  betweoi  BdmuoHy 

Clarhonj  and  Parker  of  the  first  part,  Charies  East 
JTalkden  ot  the  second,  ud  the  Sharps  of  the  third,  re- 
citing the  deed  of  the  10th  Afoy,  1810,  and  that  Babin^ 
son^  Clarksoriy  and  Parker  were  the  sole  owners  of  the 
ship  Crisis^  and  were  owners,  together  with  Walkdenj  of 
the  ship  SoiUhanqiton  g  and  also  that  Walkden  was  sole 
owner  of  the  ship  Anne  :  and  that  it  had  been  agreed  that 
these  three  ships,  freight,  earnings,  and  policies  of  in^ 
surance,  should  be  assigned  to  the  Siotp^  a3  a  furtb^* 
security  for  the  sums  of  money  secured  or  intended  to 
be  secured  by  the  first-mentioned  indenture;  and  that  in 
pursuance  of  the  said  agreement,  the  said  three  shipa 
had  been  transferred  to  the  Sharps  by  three  bills  of  sale 
under  the  hands  and  seals  of  Eobinsoth  Chrkson^  and 
Parker^  and  by  a  bill  of  sale  under  the  hand  and  seal  of 
Walkden  i  Robinson^  Clarkson,  und  Parker^  aqd  Waikden, 
assigned  to  the  Sharps  all  the  fi^igfat*  eamingSf  profitiy 
&C.  of  the  said  three  ships,  with  a  proviso  that  the 
Sharps  should  stand  possessed  of  the  said  ships,  fyei^U^ 
and  earnings,  &;c.  subject  tp  the  same  provisoca,  &€.  as 
in  the  first-mentioned  indenture.  Both  these  deeda 
were  stamped  with  a  stamp  o/  201.  On  the  WUer  ww 
indorsed  another  deed,  bearing  date  the  15th  Jkcember^ 
1810,  stamped  with  a  stamp  of  IL  IQs^  and  macb  be- 
tween Bobins^mi  Clarkson^  and  Parker^  of  the  one  part, 
and  the  Sharps  of  the  other;  whereby,  reciting  that 
SMnsfmj  Clarhson^  itnd  Parker  were  the  sole  ownons  of 
the  ship  Warre^  and  the  freight  and  earnings  thereof; 
Hud  that  they,  as  a  further  security  to  the  Sharps  Ipr  all 

such 
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sucli  sums  of  money  sis  by  the  said  indenture  of  the  1816. 
12th  November  were  expressed  to  be  secured,  had  ac^reed  — — 
to  assign  to  the  Sharps  and  their  assigns  the  freight,  agauat 
earnings,  &c.  of  the  ship  Warre  ;  Mobinson^  Clarksoriy 
and  Parker  assigned  to  the  Sharps^  their  executors,  ad- 
ministrators, and  assigns,  all  the  freight,  earnings,  pro- 
li'ts,  and  sum  and  sums  of  money  then  due,  or  which 
might  thereafter  become  due  on  account  of  the  said  ship,^^ 
and  the  benefit  of  all  agreements  for  the  hire  of  the  said 
ship,  and  all  the  right,  title,  and  interest  of  Robinson^ 
Clarhorij  and  Parker,  any  or  either  of  them,  to  the 
said  several  premises;  with  a  proviso  that  the  Sharps 
and  their  assigns  should  stand  possessed  of  the  said 
freight,  &c«  upon  the  same  trusts,  &c.  and  subject  to 
the  same  powers,  kc  as  ueclared  in  the  indenture  of  the 
10th  Men/ f  18 lo.  The  iship  Warre  was  conveyed  by 
bill  of  sale  bearing  date  Julj^  4th,  1811,  stamped  with  a 
stamp  17.  105.,  and  purporting  to  b^  made  for  a  consi« 
deration  of  lOs.  hei^een  Robinson^  Clarksan,  vluA  Parker 
of  the  ohe  part;  and  the  Sharps  of  the  other  part.  The 
advances  by  the  latter  to  the  former  were  the  consider- 
ation of  thid  deed,  for  which  advances  it  was  executed 
^  a  security.  The  Sharps  resided  in  London  as  well  as 
Mobinsonj  Ctarkton,  and  Parker,  but  Parker  formerly 
resided  at  Htdl,  to  which  port  the  Warre  originally  be- 
longed, and  was  (here  registered ;  and  as  she  was  at  sea 
at  the  time  of  the  execution  of  the  bill  of  sale,  a  copy  of 
it  was,  on  the  8th  oijidy,  1811,  delivered  to  the  proper 
officer  of  the  custoins  at  titdlj  and  ouly  recorded  there, 
pursuant  to  the  statutes  for  the  registration  of  British 
ships;  and  oh  the  dth  o^  May,  1812,  the  Warre  being 
thto  \h  the  port  of  London,  the  HuU  certificate  of 
r^gistty  was  delivered  up  to  be  cancelled,  and  she  was 

Q  4  regis- 
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1816.  registered  de  novo  in  the  port  of  London^  in  the  names  of 
the  SharpSf  and  a  certificate  of  such  registry  wa&obtained, 
with  which  certificate  she  sailed  on  her  voyage  to  the 
South  Seasm  The  said  ship  did  not  return  to  Hull,  nor 
was  any  indorsement  of  the  transfer  to  the  Sharps  ever 
made  on  the  Hidl  certificate  of  registry.  The  oil  in 
question  was  obtained  in  the  whale-fishery  upon  the 
voyage  above  mentioned.  The  case  stated  a  conversion 
by  the  defendants,  and  thi^  the  Sharps  became  bankrupts 
on  the  1st  of  October,  1612,  and  Robinson,  Clarkson, 
and  Parker  on  the  SOth  of  January,  1813,  and  that  the 
ship  Warre  arrived  with  the  oil  in  question  from  the 
South  Seas  in  December,  1813.  The  question  for  the 
opinion  of  the  Court  was  whether  the  plaintiffs  were  en- 
titled  to  recover  the  ship  and  oil,  or  either  of  them. 

This  case  was  argued  at  Serjeants^  Inn,  before  Easter 
term,  by  Taddj/  for  the  plaintifis,  and  Richardson  for 
the  defendants.  For  the  plaintifib  it  was  argued,  first, 
that  the  deed  of  the  15th  December,  endorsed  upon  that 
of  12th  November,  1810,  was  not  properly  stamped,  not 
being  within  the  exemption  in  stat  48  G.  3.  c.  149. 
sched.  part  1.  title,  Mortgage.  Exemptions,  ^^  Amfdeed 
Sfc.  made  as  an  additional  or  further  security  for  any  sum 
or  sums  of  money,  S^c.  already  secured  by  ary  deed,  uMch 
shall  have  paid  the  ad  valorem  duty.^*  For  by  this  ex- 
emption was  meant  only  an  additional  security  for  one 
and  the  same  sum  or  sums  of  money  then  advanced,  but 
not  where  it  is  to  extend  to  advances  infoturo,  or  to  a 
kind  of  floating  advance.  Secondly,  The  bill  of  sale^ 
4th  July,  1811,  was  not  properly  stamped,  this  being  a 
sale  which  required  an  ad  valorem  stamp ;  and  in  all  such 
cases  the  act  (5.  22.)  directs  that  <^  the  Jidl  purchase  or 
consideration  money,  which  shall  be  dirsctfy  or  indirectly 

paid 
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paid  or  secured^  4^.  sh^  be  irufy  expressed  and  setJbrtkJ*        1816. 
Wherefore,  fpr  want  of  this,  the  bill  of  sale  is  void,  and       " 
the  parties  have  also,  by  $•  22.,  incurred  a  penal^,  which        againa 

Macdonnbll* 

is  cumulative.  Thirdly,  The  defendants  are  not  entitled 
to  the  oil  under  the  deed  of  the  IbXhDecewber:  for.nothing 
passes  by  this  deed  but  that  which  may  properly  be  de- 
nominated either  <<  freight,  earnings,  profits,  or  sum  of 
money  due  on  account  of  the  ship;''  whereas  this  ,bU, 
being  the  produce  of  the  whales  taken  in  the  South  SeaSf 
and  acquired  by  the  art  and  industry  of  man,  cannot  in 
any  way  be  set  down  to  the  account  of  the.  ship. 
Fourthly,  The  plaintifis  are  entitled,  as  being  the  as- 
signees of  those^  who,  at  the  time  of  their  bankruptqr, 
were  the  reputed  owners,  within  stat.  21  Jac.  1.  c.  19. 
s.  1 1.,  of  this  ship  and  cargo.  The  statute  is  highly 
remedial,  and  looks  to  the  i^parent  ownership,  by  means 
of  which  persons  are  enabled  to  acquire  credft  with  the 
world.  It  extends  alike  to  ships  (a),  as  to  other  pro- 
perty; and  this,  as  well  since  the  register  acts  as  before. 
For  the  raster  acts  (&)  were  not  intended  to  restrain 
the  operation  of  the  bankrupt  laws,  thos^  laws  not  being 
mentioned  in  them,  and  the  object  of  registration  being 
alio  intuitu.  The  object  of  r^stration  was  to  provide 
a  security  that  ships  navigated  as  British  should  be 
really  British  owned ;  and  it  is  with  this  object,  and  not 
with  that  o^  snowing  to  the  world  who  the  particular 
owner  or  owners  are,  that  every  transfer  is  directed  to 
be  registered.  It  is  true  that  the  effect  of  this  provision 
is  to  make  the  legal  interest,  as  between  parties  to  any 
transfer,  no  longer  dqpendent  upon  the  apparent  change 
of  possession,  but  lying  in  certainty  in  the  r^btered 

(a)  SUphem  ▼.  Sole,  cited  1  Vm,  952.  Hatt  ▼.  Gwmey,  Co,  Bank.  Z.» 
c  8.  «.  11.  Es  parte  Baiton,  (6*  Ex  parte  MaHkewt,  2  Vet,  S72.  At- 
A»M9ii  V.  Moling,  3  T.  Jt.  462. 

(6)  86  Geo,  3.  c.  60.     34  Geo.  J.  c.  68. 

docu- 
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181G.       documents  of  the  ship's  transfer,  in  de&uit  oF^idti  die 
"""~       mtt-e  possession  confers  no  title.     But  oh  the  other 
against       hand  it  is  reasonable  to  hoB  that  as  ~  these  acts  do  not 
*     "     ^    provide  for  mal^ng  public  the  registered  documents  of 
the  setvrai  transfers,  for  the  rasters  are  not  accessible 
to  the  public,  so  they  shall  not  work  a  prejudice  to  the 
rights  of  third  persons  who  are  strangers  to  iliese  trans- 
fers, irhen  those  rights  intervene,  by  operation  of  law, 
aft  arising  out  of  the  apparent  and  visible  ownership  of 
pi'operty. 

In  the  course  oF  the  above  argument,  the  Court  inti- 
mitated  their  opinion  upon  the  first  point,  that  the  in- 
dorsed deed  of  the  iSth  December  Was,  in  effect,  no 
more  than  an  additional  security  for  the  same  sUm^ 
that  iS)  the  same  aniotint  as  secured  by  the  formet*  deed; 
and  as  to  the  second  pOint^  that  the  default  of  settihg 
forth  the  true  consideration  and  want  of  pro[)er  stamp, 
though  they  subjected  the  parties  to  a  penalty,  did  not 
avoid  the  bill  of  sale. 

For  th^  defendant  it  wds  argued,  aS  to  the  third 
pointy  that  the  oil  pas^  by  tile  assignment  (15th  De^ 
cember)  of  the  ship's  freight,  earnings,  &c.  such  assigii- 
ment  not  being  within  the  provisiotis  of  the  register  acts; 
Ahb<at  on  shipping,  P.  1.  c.  2.  ^.  50^  51.,  and  Mestaer 
v.  GiUe^e.  {a)  Upon  £he  last  point  it  was  urg^  that 
^abtfb  the  regi^er  acts  the  stftt.  21  Jac.  c.  14.  ^.  10,  1 1, 
did  not  api%  to  tfad  cas6  of  British  registered  ships. 
Although  Hit  Words  of  the  Statute  of  Jnc.  are  general, 
'^  dny  goods  Or  fchattds,*'  they  are  hot  always  to  bfe 
taken  ih  (heir  ftiost  exteti^ve  dgoifitadoh ;  for  iAsiahc^ 
they  d6  tiot  tttehd  to  leitSehdd  itit^tes^^  in  land  (£),  yet 

(a)  ll  Ves.  621. 

lb)  ^jaU  V.  RoUc,  1  Alk.  165«     /font  v.  BaJketf  9  EaUt  S15.  ' 
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these  are  clearly  chattels ;  and  the  reason  is,  because  in        1816. 

such  things  the  inference  of  pn^iertjr  does  not  arise  out 

of  the  mere  possession,  but  he  who  would  assure  himself 

of  the  title  ought  to  resort  to  the  title-deeds.    The  case 

is  still  stronger  with  respect  to  diips,  because  as  to  them 

a  public  register  is  nowestiAilished,  to  whidi  dl  mankind 

may  resort  for  the  purpose  of  ascertaining  the  title^  and 

that  public  raster  must  decide  among  all  mankind 

where  the  property  is.    The  registry  is  the  evidenee  of 

the  property,  (a) 

Gtr.  adv.  vult. 

Lord  EiXENBORouGH  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court.  On  the  argument  of  this  case 
several  questions  were  made.  Those  which  arose  upon 
the  stamp  act  we  disposed  of  in  the  course  of  the  argu- 
ment, and  to  which  there  is  no  occasion  at  present  to 
refer.  The  defendants'  claim  to  the  ship  arises  fram 
the  bill  of  sale  only,  but  their  claim  to  the  oil  is  (bunded 
also  upon  the  deed  of  15th  December^  1810,  which  is  an 
ass^ment  of  the  freight,  earnings,  profits,  &c.  of  that 
ship.  If  that  deed  is  to  be  confined  to  the  freight  and 
earnings  under  the  then  subsisting  charter-party,  it 
would  not  extend  to  the  oil  in  question,  because  that  is 
the  produce  of  a  subsequent  voyage ;  and  if  that  deed  k 
to  extend  to  all  freight,  earnings,  and  profits  in  subset 
quent  voyages,  it  is  open  to  the  objection  made  by  the 
Lord  Chancellor  in  SpMi  v.  Leekmert^  that  it  will  for 
ever  separate  the  ship  and  earnings ;  or,  if  that  dee^ 
were  to  be  considered  as  an  assignment  of  the  ship 
i^Mf,  as  a  devise  of  the  rents  and  profits  is  a  devise  ol 

(a)  CtkTiU  V.  Pemf^  6  Veu  739.      JExjiwU  Yattop,  IS  Vet,  GO. 

the 
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1816.        the  land  itself,  it  would  be  void  under  the  register  act, 
_  because  it  does  not  recite  the  certificate  of  the  ship's 

ROBXHSOV 

agamsi  r^stry.  There  is  still  another  objection,  however,  to 
the  claim  of  the  oil  under  the  deed  of  iSth  December^ 
1810,  which  is  this,  that  the  oil  had  no  esustence, 
actual  or  potential,  at  the  time  this  deed  was  made ;  and 
to  make  a  grant  or  assignment  valid,  the  thing  which  is 
the  subject  of  it  must  have  an  existence^  actual  or  po- 
tential, at  the  time  of  such  grant  or  assignment ;  and 
upon  this  principle,  an  assignment  of  sheep  which  a 
lessee  was  to  deliver  to  the  assignor  at  the  end  of  the 
lessee's  term,  or  of  the  wool  which  should  grow  upon  such 
sheep  as  the  assignor  should  thereafter  buy,  have  been 
held  inoperative^  because  the  assignor  had  not,  at  the 
time  of  the  assignment,  that  which  he  was  professing  to 
assign,  either  actually  or  potentially,  but  in  possibility 
only.  Wood  and  Foster^s  case,  I  Leon.  42.  and  Gran- 
tham v.  Handejfj  Hob.  132.  Nowhere^  at  the  time  of  this 
assignment,  Clarkson  and  Parker  had  no  property, 
actual  or  potential,  in  this  oil :  it  was  altogether  matter 
of  chance  whether  any  of  it  would  have  been  obtained ; 
and  even  the  voyage  in  which  it  was  obtained  does  not 
appear  to  have  been  in  contemplation.  For  these  reasons, 
we.  think  the  defendants  have  no  claim  under  the  deed 
of  1 5th  December^  1 8 10.  The  only  remaining  question  is, 
whether  they  have  any  claim  under  the  bill  of  sale.  Tlie 
bill  of  sale  was  in  Jtdtf,  1811,  when  the  ship  was  at  sea,  but 
upon  her  arrival  in  the  port  of  London  at  the  latter  end  of 
that  year,  possession  was  not  taken  by  the  Sharps^  nor  was 
any  act  done  by  them  till  the  9th  May^  1812,  when  the 
HuU  certificate  of  registry  was  delivered  up,  and  the  ship 
was  registered  de  novo  in  the  Sharps^  names  in  the  port  of 
London.    Whether  tlie  new  certificate  of  registry  was 

1 6  deli- 
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delivered  to  the  captain  before  the  instant  of  her  sailing,  1816. 
which  she  did  on  the  12th  May^  1812,  does  not  appear;  -^^^itov 
but  althoucrh  the  employinent  of  the  vessel  was  the  subject  ^,  agoin$t 
of  private  communication  and  discussion  between  i2o£m- 
son,  Clarksofiy  and  Parker  and  the  Sharps,  yet  the  ship 
was  fitted  out,  and  the  captain  appointed  and  employed  by 
Robinson,  Clarkson,  BXiilParker :  every  article  of  the  out- 
fit was  obtained  upon  their  credit,  and  all  the  ordinary 
acts  of  ownership  were  exercised  by  them.  There  was 
therefore,  as  in  the  case  of  the  Dyet^s  Plant,  a  continu- 
ance of  the  old  ownership ;  and  the  question  is,  whether 
the  appearance  of  that  ownership  will  bring  the  case 
within  the  statute  of  21  Jac.  1.  ^.19.  That  ships  were 
within  that  statute  before  the  register  aot  of  2Q  G.  3., 
though  the  statute  7  and  8  W.  3.  c.  22.  in  many  cases 
required  their  registration,  is  clear  from  the  authorities 
dted  in  the  argument  of  Ex  parte  Matthews,  Hall  v.  Gfur- 
ney,  Aikinson  v.  Maling,  Ex  parte  Batson,  and  Stephens  v. 
Sole,  and  was  indeed  conceded  upon  the  argument ;  but 
the  point  relied  upon  was,  that  the  register  acts  of 
26  and  34  G.  3.  had  changed  the  law  in  that  respect, 
and  that  since  those  acts  no  visible  ownership  in  a  re- 
^stered  ship  could  give  a  right  under  the  statute  of 
James*  It  would  be  matter  of  r^et  if,  under  the  cir- 
cumstances of  thi^  cose,  such  were  the  law,  because  it 
seems  apparent,  that  the  Sharps  wilfiilly  postponed  the 
doing  any  act  which  might  be  deemed  equivalent  to 
taking  possession,  until  the  expence  of  outfit  for  the  in- 
tended voyage,  which  was  considerable,  had  been  incur- 
red under  the  orders  and  upon  the  credit  of  Messrs. 
Clarkson  and  Co.  They  were  desirous  that  the  pro- 
perty should  be  legally,  but  secretly,  their  own,  and 
should  appear  to  belong  to  others,  in  order  that  they 

might 
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1S16.  mi^t  in  the  end  reap  die  b^efit  of  that  credit  which 
the  apparent  ownership  would  enable  those  othen  to 
obtain  without  pledging  their  own  credit  or  re^onsi- 
bility  in  any  degree;  so  that  this  is  a  case  most  plainly 
within  all  the  mischief  intended  to  be  remedied  by  the 
statute  of  James f  and  is  one  of  the  strongest  cases  that 
has  arisen  upon  that  statute.  We  think,  howeiFer»  thai 
the  register  acts  of  26  and  S4  Gk  3.  do  not  repeal  the 
statute  of  James,  It  cannot  be  contended  that  they  do 
so  expressly :  they  were  passed  for  purposes  of  public 
policy^  to  confine  to  British  subjects  and  to  BriHA  boih 
ships  the  benefit  of  British  trade.  They  were  not  in^. 
troduced  with  any  view  to  the  convenience  dTindividaalsy 
or  to  give  notoriety  to  this,  species  of  property^  and  to 
the  conveyanees  a£^ting  it ;  but  the  notorittyi  as  fiur  as 
there  is  any,  is  a  consequence  of  the  measures  adopted 
to  efiect  the  policy  of  the  state.  The  statutes  contain 
no  provisions  for  enablbg  persons  to  search  die  regtstera 
and  ascertain  dtles;  and  it  would  be  very  difficult  to 
show  that  any  individual^  who  may  wish  to  obtain  sudi 
information  as  thebodka  at  the oustom-^house will afibrd, 
has  a  right  to  do  so^  and  can  compel  the  officers  to^sufa^ 
mit  themkto  his  in^ctian*  And  if  this  cannot  be  shown^ 
then  the  statutes  cannot  have  the  efiect  which  the  d^ 
fendants  wish  to  attribute  to  them,  because  no  argmnent 
can  be  adduced  against  persons  from  the  existence  of 
documents  which  they  have  no  right  to  see.  But,  sup- 
posing the  right  of  general  inspection  to  exiat^^t  wtUbjr 
no  means  foHow  that  persons  are  bound  to  have  recourse 
to  it.  Shall  a  man  who  supplies  a  ship  in  the-  piort  of  ~ 
LondoTij  upon  the  orders  and  credit  of  one  who  ifipeass 
and  acts  in  that  place  as  owner,  be  told  by  those  who* 
suffered  him  so  to  appear  and  act^  that  if  he  had  seot^ 

to 
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to  Hull  he  might  have  learnt  diat  this  appearance  was        1816. 
delusive,  and  that,  in  point  of  law,  the  property  was       T' 
vested  in  them  ?  We  think  such  an  argument  devoid  of       offihut 

^  ^  Macdomitbll. 

reason  and  justice.  Then  is  there  any  thing  in  these 
statutes  which  prevents  the  plaintifis  from  assorting  their 
claim  ?  The  measures  adopted  for  effecting  the  object 
of  public  policy  are  such,  that  every  person  chiming  title 
through  the  medium  of  a  conveyance  dA  the  act  qf  parties^ 
must  show  a  conveyance  of  the  form  and  character 
prescribed  by  these  statutes.  The  plaintifis  did  show  an 
original  title  in  the  bankrupts  whom  they  represent, 
grounded  upon  such  conveyances.  Has  that  title  been 
divested,  as  against  them,  they  being  the  representatives 
also  of  tb^g^eral  body  of  creditors,  by  any  other  con- 
veyance? It  is  admitted  that  deeds  alone,  in  the  case 
of  an  unregistered  ship,  would  not  have  that  effect,  and 
we  think  the  registration  ^d  new  certificate  cannot 
produce  it.  Tbq^e  statMtQi»  do  no(  a&ct  titles,  passing 
by  ogc^catiou  of  li^w,  as  to  exequtors.  or  administratcurs, 
in  caa^  of  deat)i,  or  to  a3sjgne^.  generally  in  case  of 
haj^ri^Qtcy.  Ip  tb^ese  ca^9«s  a  title  may  be  transmitted 
witjbqut  any  of, the  forma  requiied  l^  the  statutes.;  and  if 
a  title  may  be  tnm^mitted  without  these  forms,  in  the 
case  of  banlf^rc^^y  generally^  we  see  no<  reason  why  it 
mfkj  not;  be  so.  done  in  iv  particular'  ca$e.  falling  wi  tiiin  the 
scope  and  olyi^ptof  the  statute  of  tXarme^.  though  those 
forms  have  h^\\  copipMed  with,  in  a  conveyance  to  others,^ 
1.  e.  the  Sharps ;  such.  ^^onveyACice.  being  frau^t  with  all 
thi^jnischief  which  tliat  statute  was  made  to  prevent.  The 
regjuster  acts  make  certain  forms  necessary  to  the  validity. 
oC  tra^^&rs  and  cpnyeyance%  which  antscedently  would 
have  been  good  and  valid  without  them,  but  it, was. 
never  intended  by  the  legislature  that  a  compliance  with 

these 
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1616.       these  forms  should  give  validity  to  a  transfer  and  oon- 
"  veyance,  which  antecedently  would  have  been  bad  and 

agamsi  invalid ;  and  we  think  such  an  effect  ought  not  to  be 
attributed  to  thetn.  Considering  this,  then,  as  a  case 
in  which  a  title,  in  compliance  with  the  forms  which  the 
re^ster  acts  require,  was  once  duly  vested  in  the  bank- 
rupts, and  that  the  conveyance  by  the  bankrupts  was  void 
as  against  the  plaintiffs,  under  the  statute  o£  James,  we 
are  of  opinion  that  there  must  be  judgment  for  the 
plaintiffs  both  for  the  ship  and  for  the  oil. 


Friday,  Atkinson  and  Another  against  Fell  and 

June  21»t.  o 

Another, 

m^^TiSepa.  A^^^^^^''^  for  work  and  labour  in  surveying  and 
^  l^dem  valuing  lands,  &c.     Plea,  non  assumpsit.     At  the 

puishionen,      trial  before  Le  Blanc  J.  at  the  last  Lancaster  assizes,  the 

appointed  for  — «-, 

that  purpose  at  case  was  thus :  the  plaintiffi,  one  of  whom  was  a  fiumer 

a  parish  meet-  •»•  i.. 

ing  by  the  pariah  residing  ou  uis  own  estate,  the  other  a  basket-maker 

officers,  with  a       ,  .  ,.  '  „  *  ^  ,  . 

▼iew  of  equal-  ^wo  residing  ou  a  small  property  of  his  own,  were  ap- 
SL" reUef  of  A^  pointed  at  a  meeting  of  the  parish  of  Colton,  by  the  de- 
S^  toT^i^^  fendants,  who  were  two  of  the  sidesmen  of  the  parish,  to* 
^^"ifiSr*  ^^"®  '^^  parish  lands,  with  a  view  of  equalizing  the 
merely  for  the    parish  assessments  to  the  relief  of  the  poor.     Havinir 

information  of  ''  ^  o 

the  parties  em.   made  their  valuation,  they  reduced  it  into  writing,  and 

ploying  the  ,  , 

raluers.  delivered  it  to  the  defendants ;  and  the  question  was, 

whether  this  valuation  ought  to  be  stamped.  The  point 
having  been  reserved  at  the  trial,  and  a  verdict  found 
for  the  plaintiffi,  a  rule  nisi  was  obtained  in  the  last 
term,  for  entering  a  nonsuit. 

Scarletfj 
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SeaHeitj  {Bichardson  with  him,)  who  now  shewed  1816/ 
cause,  contended,  that  this  valuation  did  not  require  a 
stamp*  And  he  referred  to  the  stat  46  Geo.  3.  c.  43. 
and  argued  that  the  words  <<  any  valuation  or  appraiscs 
ment,"  though  general,  ought  to  be  restrained  to  such 
valuation  or  appraisement  as  is  the  proper  business  of  a 
sworn  appraiser  or  person  required  by  the  act  \o  take 
out  a  licence. 

J.  tVUtiam  and  Parke^  contra,  argued  that  this  diae 
feU  within  the  schedule  imposing  a  duty  upon  ''  ap- 
praisements or  valuations  of  any  estate  or  interest 
therein,  or  of  any  dilapidations  or  repairs,'*  &c.  and 
fiuther,  that  the  11th  section,  having  expressly  ex-, 
empted  **  appraisements  made  in  pursuance  of  an  order 
of  the  Court  of  Admiralty,**  and  that  the  48  G,  9.  c.  149. 
ScheJL  Pan  1.  55  G.  3.  c.  184.  ScheL  Part  I.  which  are 
in  pari  materia^  having  also  made  similar  exemptions, 
"with  a  further  exemption  of  '^  appraisements  made  for 
the  purpose  of  ascertaining  the  legacy-duties,**  it  fol- 
lowed, according  to  the  maxim,  ^^  expressio  tonus  est 
exdusio  alterius"  that  aU  other  cases,  not  specifically 
named,  were  intended  to  be  made  subject  to  the  duty. 

Lord  £LL£NBoaotT6H  C.  J.  The  statute  46  G.  S. 
5«  4.  enacts,  *^  That  every  person  who  shall  appraise 
any  estate,  real  or  personal,  in  expectation  of  any  hire 
or  reward,  shall  be  deemed  to  be  an  appraiser  within 
that  act**  Now  if  these  words  are  to  be  construed 
literally,  the  consequence  will  be  that  every  person  who, 
in  one  single  instance  only,  shall  happen  to  make  a 
valuation,  must,  without  regard  to  circumstances,  be 
subject  to  the  appraiser's  duty.    But  I  think  the  act  of 

Vol.  V.  R  par- 
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1816.  {Murliament  is  not  to  be  so  construed;  but  that,  acoord- 
iDg  to  its  true  spirit  and  intention,   the  term  "i^ 

af»ur  praiseF'  is  meant  to  designi^  a  person  who.  bears  the 
known  character  of  an  ^praiser ;  and»  accordingly! 
we  find  the  5th  section  speaks  of  the  calling  or  occa- 
pation  of  an  appraiser.  Such  a  pei:son  is,  by  the  act, 
obliged  to  take  out  a  licence  annually,  and  a  valuation 
made  by  him'  in  the  way  of  his  calling  is  subject  to  a 
duty.  Now  these  plaintiffs  were  not  appraisers  in  any 
sense  of  the  word,  but  the  one  a  &rmer,  the  other  a 
tradesman,  resident  on  their  own  property ;  and  bein^ 
firom  their  situation  in  life^  no  doubt,  acquainted  with 
agricultural  matters,  were  applied  to  by  the  parish  o£Bcen 
to  contribute  their  aid  in  valuing  the  parish  land% 
with  a  view  of  equalizing  the  parish  rates.  There  is 
hardly  a  farmer  in  the  kingdom  who  will  not  be  obliged 
to  take  out  a  licence  if  these  plaintiffi  must.  If  the 
case  alluded  to  of  an  appraisement  relative  to  the 
legacy  duty  had  been  merely  to  guide  the  party 
in  making  probate^  I  should  have  thought  it  would 
have  furnished  a  strong  instance^  in  the  present 
case.  But  it  must  be  remembered,  that  the  valuer 
there  is  as  between  the  executor  or  adminL»trator  and 
the  commissioners  quasi  an  appraiser,  whose  appraise- 
ment is  not  to  be  for  the  bare  information  of  his  em- 
ployer, but  is  to  serve  as  a  document  before  the  com- 
missioners. The  exemption  of  appraisements  under 
the  order  of  the  Court  of  Admiralty  appears  to  me  to 
aQbrd  no  argument  in  &vour  of  the  construotion  con- 
tended for  by  the  defendants,'  because  such  appraise- 
ments would  clearly  have  &Ilen  within  the  act^  had  they 
not  been  specially  exempted.  Andi  with  respect  to  the 
general  word%  V  appraisements  of  any  diliq;>idation8  or 

repairs,'' 
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repain,''  they  are  to  be  con«idered  as  fbmishing  «?]?•       ISlCt 

dence  betweea  the  parties,  and  not  for  tho  private  in*      ^^^ 

fermation  of  one  only.    But  in  this  case  the  church*        ^^^ 

wardens  and  those  who  employed  the  plaintiffi  did  it 

not  in  the  exercise  of  any  public  duty,  but  only  with 

a  view  of  guiding  their  own  judgment    The  valuation 

was  not  oUigatory  upon  the  parties  interested,  nor  was 

it  in  itself  extrinsically  evidence  between  them,  although 

it  might  possibly  become  so.     It  appears  to  me^  there- 

fore,  that  a  stamp  was  not  necessary. 

Baylet  J.  I  am  of  th^  same  opinion.  The  distinc* 
tion  which  has  been  laid  down^  appears  to  me  to  be 
correct ;  for,  I  think,  the  words  ^^  valuation  or  appraise- 
menf'  do  not  extend  to  such  as  are  made  merely  for 
the  private  information  of  parties,  but  to  such  only  as 
are  intended  to  be  binding  between  them.     If  this  '  ' 

were  otherwise,  it  would  follow  that  if  an  action  should 
be  depending  concerning  the  value  of  any  estate,  and 
one  of  the  parties,  in  order  to  ascertain  its  value,  were 
to  employ  and  pay  a  person  to  look  over  the  propcarty 
and  give  his  judgment  upon  that  point,  the  result  of  this 
person's  judgment  must  not  only  be  reduced  into  writ*^ 
in^  and  stamped,  but  he  himself  must  be  obliged  to 
take  out  a  licence. 

HoLROYS  jr.  (a)  I  am  also  of  the  same  opinion.  Con-  ' 
sidering  the  act  of  parliament,  I  think  that  it  does  not 
extend  to  valuations  made  merely  for  the  information 
of  the  individual,  but  that  such  only  from  which  a  right 
of  action  or  some  certain  benefit  may  accrue  to  the 
party  were  in  the  contemplation  of  the  legislature. 
Fofji  otherwise^  if  a  man,  for  his  own  personal  satiiK 


(a)  Jbbott  J.  was  abtent 

R  2  &ction 
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fection  only,  were  to  employ  a  person  to  pve  him  hii 
opinion  of  the  value  of  any  estate,  it  would  be  necessaiy 
to  reduce  this  into  writing  and  have  it  stamped.  But 
I  believe  there  is  not  any  authority  which  makes  a  stamp 
necessary  in  such  a  case.  It  is  otherwise  where  a  cer- 
tain benefit  is  to  result,  or  a  right  of  action,  from  the 
valuation.  If  this  required  a  stamp,  then,  by  the  4th 
section  of  the  stat.  46  G.  3.,  the  persons  making  it  ought 
to  have  had  a  licence ;  and,  by  the  5th  section,  are 
liable  to  a  penalty  for  acting  without  one,  for  they  have, 
undoubtedly,  made  an  appraisement  within  the  literal 
sense  of  that  word,  if  it  be  within  the  meaning  of  the 
statute.  But  I  am  of  opinion  that  this  case  is  not  within 
the  meaning  of  the  statnte. 

Rule  discharged. 


June  Slst 


Rands  against  Thomas. 


^*"^*^^  TN  assumpsit  for  goods*  furnished  to  the  ship  Souih" 
been  registered  amptoH,  and  non-assumpsit  pleaded,  which  was  tried 
of  a  ship  upon  before  OroAam  B.  at  the  last  Winchester  assizes,  the 
andhehadi^r-  plaintiff,  in  order  to  charge  the  defendant  as  a  part- 
ed hUsiutfetoC.  ^^°cf»  proved  that  his  name  was  upon  the  register  as 
w^^uin!"  part-owner,  and  also  that,  after  the  time  when  the 
Twan't^**tSrt  ^^^^  ^^^®  furnished,  he  had  executed  a  bill  of  sale  of 
''m^^h^a  ^^  ^^^T^^  which  by  the  register  he  appeared  to  be 
thatinanaction  entitled  to,  to  one  Cooke.    This  was  the  person  upon 

against  defisnd-       .  v    « 

ant  for  goods     whose  Oath  the  register  was  obtained,  and  he  was  stated 

famished  to  the  •      ^.  .  .  __,  . ,         . 

ship,  charging    VI  the  register  to  be  a  part-owner.     The  consideration 

him  in  respect    . 

of  his  interest  only,  it  was  competent  to  defendant  to  call  C  aa  «  witne*,  to  prore  thai  be 
iiad  inserted  deSendam'A  name  in  the  register  withoat  hit  pritlty  ot  consent,  attd  (hat  *e 
bm  of  aalv  WW  merely  to  diyeft  him  of  imy  suppoaad  tiUo. 

of 
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of  the  assignment  to  Cocke  was  stated  to.be  55.,  and  this       1816. 
defendant  covenanted  that  he  had  a  good  title.     In  an*      ' 

Rakbc 

swer  to  this  case  the  defendant  proposed  to  call  Cooke  against 
to  prove  that  he  had  inserted  the  defendant's  name  in' 
the  register  without  his  privity  or  consent*  and  thai  the 
bill  of  sale  was  merely  to  divest  him  of  any  interest  he 
might  be  supposed  to  have  under  the  register.  It  was 
objected,  that  it  was  not  competent  to  the  defendant, 
who  had,  by  deed  referring  to  the  register,  acknow- 
ledged himself  to  be  a  part-owner,  to  contradict  that 
deed  by  the  parol  testimony  of  Cooke  j  also,  that  it  was 
not  competent  to  Cdoie  to  contradict  the  oath  which  he 
had  taken  at  the  time  of  the  r^gistr]^;  and,  lastly,  that 
Cooie  being  a  party  to  the  biU  of  sale,  could  not,  by 
parol,  contradict  his  own  deed.  The  learned  Judge 
rejected  the  witness,  and  there  was  a  verdict  for  the 
plaintiff. 

In  the  last  term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  of  this  rejection, 

PeU  Serjt.  and  Minchirtf  now  shewed  cause,  and  ar- 
gued, as  to  the  general  effect  of  registry,  that  where  a 
person  holds  himself  out  to  the  world  as  a  part*owner 
by  being  registered  as  such,  he  shall  not  be  permitted 
to  dispute  whether  in  ^t  he  be  so  or  not;  otherwise 
the  r^;ister,  which  is  for  the  very  object  of  ascertaining 
the  real  ownership,  instead  of  protecting^  would  oper- 
ate as  a  deception  upon  the  public.  But,  independ- 
ently of  the  register,  the  defendant  has  admitted  Ills 
interest  by  conveying  it  away  in  the  most  solemn  man- 
ner known  to  the  law,  and  by  covenanting  for  a  good 
title;  after  which  it  would  be  highly  dangerous  to  the 
mt€re8t9  of  trade  to  allow  him  to  aver  by  parol  the 

R  3  felsity 
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1816.  Abity  of  his  own  deed.  The  same  reasons  may  be 
mged  against  the  competency  of  Cooke  as  a  witness, 
wUii  the  additional  objection,  that  he  woald  have  to  falsify 
his  oath  as  wdl  as  his  deed.  For  which  reasons,  pro- 
bably,  it  was  ruled  in  Nickson  ▼.  JTUmas  {a\  that  Cbo^^s 
testimony  was  inadmissible,  although  it  was  proved  that 
where  a  name  has  been  entered  in  the  raster  by  mis- 
tekfl^  it  is  necessary  for  the  party  to  convey  his  interest 
Ibr  the  puipoie  of  oorrecting  the  mistake. 

Lord  ExxsNBOBOOGR  C.  J.  I  cannot  reconeite  to  my 
more  matme  consideration  what  was  ruled  in  Iftkkmm  v* 
TTkamoi*  I  can,  indeedy  well  nnderstand  that  the  wit- 
ness might  have  tak»  the  objection,  thot  his  bihig 
^^nnpelled  to  answer  the  questions  might  involve  him 
in  the  penalty  of  peijnry ;  but  this  would  have  been 
an  objection  of  a  different  nature,  not  afiecting  his  eom* 
pelfnQr*  I  find  that  it  waa  deeided  in  Bafi  v.  TfMl  (i), 
that  a  woman  who  had  deposed  on  oath,  at  the  insdga^ 
tion  of  the  defendant,  to  the  prosecutor's  being  the 
fitther  of  b^  b99taffd  cbild»  was  a  competent  witnen  to 
provQ  tbei  ip  truth  the  defiwdant  was  the  &ther,  andi 
gwneqaently,  a*  it  bM  been  objected  to^hiyi  tae  piDse 
herself  forsworn;  neverthelew  thb  olgectioii  undoub^ 
edly  ««nt  strongly  to  lier  credit.  Hers^  it  does  not 
appearj^  whether  Caake  made  oath  under  persuasian  er 
voluntarily;  but sumxMiqg  it  to  be  thelatter,  sdlidie 
ptgjectiont  I  think,  mily  goes  to  his  credit.  It  seems 
to  mi^  therefQre^  that  the  evidence  of  Cook  was  ad- 
missibb;  what  would  have  been  its  efieol»  it  is  not  ibr 
me  to  pronounce. 

(a)  1  Siof^f  N.P.  a  S5.  (b)  II  JSasi,  S09. 
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Batley  J.    I  think  this  was  an  objection  only  to  the        IftlS* 
credit,  and  not  to  the  competency  of  Cooke^  and  it  was         tuxm 
surely  oompeteat  to  the  defendant  to  prove  the  reel      J?f^^ 
transaction*   The  plaintiff  bad  not  any  ground  to  charge 
the  defendant,  except  in  virtue  of  his  supposed  interest 
in  the  ship ;  for  the  defendant  had  not  done  any  »et  to 
render  himself  liable*     Some  months  after  the  goods 
wer^  furnished^  the  defendant  executed  an  assignment  of 
a  share  of  the  ship^  wbiclif  as  he  offered  to  proves  was 
never  bis  in  point  of  interest.    And,  I  think,  it  was 
competent  to  him  to  shew^  that  the  property  never  be- 
longed to  himf  and  that  Cooke's  testimony  was  admis^ 
sible  ^r  that  purpose*    How  far  that  testimony  was  to 
b?  bdieved  was  a  question  for  the  jury. 

HohnoYD  J.  (a)  I  thinks  on  the  authority  of  ^^  v. 
Tealp  that  Cooif  was  a  competent  witness.  If  the 
defendant  were  liable,  it  was  by  reason  of  his  being 
entitled  to  a  share  in  this  ship ;  for  there  was  nothing 
otherwise  in  his  conduct  to  make  him  liable.  But  if  his 
liability  depended  on  his  titlo,  ought  not  all  the  oijrcaia- 
stance*  relative  to  that  iact'to  be  enquired  into? 

Rule  absolniew 
Qa^elee  Was  in  support  of  the  rule, 

(a)  AhboH  J.  wss  abflent. 
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lite, 

Jj;^  The  Kino  against  The  Chapelwardem  of 

MiLKBOW. 

Under  55  (7.5.  TJpON  appeal  against  an  order  of  two  justices  for 
the  county  otLancasterf  directing  the  payment  of 


iuiticeifafnoii.  a  chapd^rate^  the  Sessions  quashed   the  order,  sub* 
g2J^2l*     j«^  ^  *®  opinion  of  this  Court  on  the  following  case : 
™7«^^^       There   had  been  an    old  chapel  at  MUnraw.    In 
^*^*"rfdi      ^796,  a  new  one  was  built  in  its   stead,   in  a  new 
nte,  or  his  li*.  situation,  three  or  four  hundred  yards  from  the  site  of 

bilitv  to  pay  tbo 

lame,  although  the  old  one.     Rates  had  been  made  for  repairs  of  the 

STooiniMnccS  chapel  within  the  last  twenty  years,  and  the  sums  in  the 

■idcia  court;'  present  rate  were  the  same  as  those  charged  in  a  former 

^7w«»»"  ^^'    ^^  *®  y^^  ^^*^'  ^^  chapel  was  nearly  pulled 

^dm^^  down,  and  a  new  one  built  on  the  old  foundation,  and 

vottid  bring  an  ^n  entirely  new  gallery  erected  in  it  by  the  chi^d* 


anypmonwho  wardens.     When  the  chapel  was  nearly  finished,  a 

Yentiired  to  lery 

the  rate,  aa  he  faculty  was  obtained,  which  was  for  **  the  repairing  and 

thought  he  had 

no  right  to  pay,  rebuilding  of  Milnram  chapel,  a&d  for  a  new  gallery," 

nocUOmtoor  u^d  a   rate  was  made  by  the  chapelwardens  in  the 

^^^  f^Heia,  ^^^  ^  ^®  chapel,  in  the  presence  and  with  the  con« 

that  this  was  ^^^^  ^f  ^^  majority  of  the  inhabitants  of  the  chapehy 


*^.  who  attended  on  the  occasion,  and  signed  their  names 

to  the  rate*  Balph  Beaiey  was  an  inhabitant  of  the 
chapelry,  and  the  occupier  of  a  house  in  it,  and  was 
charged  by  the  rate  in  the  sum  of  37.  6f.  11(2.  in  respect 
of  such  occupation.  On  complaint  made  by  one  of  the 
chapelwardens  of  the  non-payment  of  this  sum,  a  war- 
rant was  issued  to  summon  Bealey  before  the  two 
justices  named  in  tUs  order,  and  be  appeared  accord* 


Digitized  by  LjOOQ IC 


IV  TBS  Ftmr-accra  Ysar  of  OEOBOE  III.  Md 


ingty.   At  the  hearing  before  these  jiutiees,  and  in  thdr        1816, 
presence  Bealeif  declared  that  he  woiild  bring  an  action 
against  any  person  who  ventured  to  levy  the  rate»  as  he 


TImKoto 


ICiunow, 


thought  that  he  had  no  right  (a)  to  pay,  because  he  had  wdauof 
no  daim  to  or  seat  in  the  chapeL  The  justices  having 
made  an  order  upon  Bealey^  directing  payment  of  this 
rate^  Beolejf  appealed  to  the  Sessionsi  and  at  the  trial 
of  this  appeal  it  appeared  to  the  Sessions,  that  at  the 
time  when  the  parties  were  before  the  two  justices,  opi- 
nions of  dyilians  had  been  taken  for  the  purpose  of 
trying  the  question  in  the  ecclesiastical  court,  but  that 
this  curcumstanoe  was  not  stated  to  the  two  justices. 
The  Sessions  being  of  opinion,  that  what  Bealof  stated 
upon  the  hearing  before  the  two  justices  was  suf- 
ficient notice  to  them  that  he  disputed  his  liability  to 
be  rated,  and,  therefore,  that  their  order  improperly 
issued,  quashed  the  same,  without  deciding  on  the 
question  of  the  validity  of  the  rate.        <. 

Cdttnum  and  P.  Courtenty^  in  support  of  the  order  of 
Sessions,  contended,  that  it  was  not  necessary,  in  order 
to  oust  the  justices  of  their  summary  jurisdiction,  given 
by  the  53  G.  3.  c.  127.  s*  7.,  that  a  proceeding  should 
actually  be  commenced  in  the  ecclesiastical  court,  but 
that  notice  of  the  party's  intention  to  dispute  the  rate^ 
although  no  suit  should  be  then  instituted,  was  su£B- 
cienU  It  is  true,  that  the  statute  empowers  a  justice  to 
issue  his  warrant,  ^<  if  any  one  duly  rated  to  a  church 
or  chapel  rate,  the  validity  whereof  has  not  been 
questioned  in  any  ecclesiastical  court,  shall  refuse  to 
pay,"  &c. ;  so  that  it  might  seem,  at  fir$t  sight,  as  if 
jurisdiction  were  given  to  the  justices,  except  in  cases 

(a)  Si9iaor%yi 
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161IS.      where  A  «ttit  b  tetoftUy  pehding  in  Uie  ecck&iastietl 


XhiKiifa 


<lotm$  bst  this  18  cleftrly  explained  to  bd  otherwise^  by 
the  subMqueiit  proyiso,  »  that  if  the  viilidifty  of  the 
'  lof  <*  rate^  or  liability  of  the  penon  from  whon^  it  it  d»- 
<«  manded  to  pay  the  same,  be  dlgputedi  and  the  party 
^  disputing  the  same  give  notice  thereof  to  the  justicei) 
^  the  josticei  ihall  forbear  giving  judgment  thereupon  ^ 
fo  that  now  it  plafady  appears  that  a  justice  is  reitHtiAed 
from  iesoing  hii  warant  if  the  rate  hM  been  qaeittoned 
in  the  eoelesiaetical  court ;  but  the  two  ju«tieei  are  like* 
wife  restrained  from  proceeding  if  the  p«rty  db^ttte 
the  validity  of  the  rate^  or  hie  liability  to  pay  it^  and 
give  notice  to  the  justicef.  And  this  oonstruction  is 
mainly  eonfirmed  by  the  statute  JkSJV.SiC. 6^  whioh 
ie  mititioiled  in  tiiis  aot,  and  Is  in  pari  rMdeHAi  and  ae- 
eording  to  which,  if  the  party  insist  upon  his  title  to  be 
fried  from  payment  of  the  tithe  deiMnded,  die  justtees 
are  to  forbear  to  give  any  jodgtneit  en  the  rnatt^.  8q^ 
in  Bex  v.  Wakefield  (a),  which  was  a  question  upon  the 
Matt  1 6.  Ih  itat  S.  c  6^  which  extends  the  7fc  6  tf^  8. 
sw94«#  Lord  MamfiM  said,  the  act  meant  to  givts  die 
justices  jiirisdiction,  where  the  real  tight  end  title  to 
the  tithes  should  not  be  in  diipute.  The  questim,  thcQ, 
bemg^  whether  the  validity  of  the  rate  or  liabjli^  of 
the  perty  was  disputed,  and  whether  notice  of  tUs  was 
given  to  the  justJoes,  it  is  only  necessary  to  advert  to 
the  fiustft  of  the  case  far  a  satis&ctory  answelr  to  diis 
questioni 

J.  WittiamSf  contra,  argued,  that  the  true  constmo 
tion  of  this,  act  was  to  give  the  justices  jurisdiction^  ex- 
cept where  the  validi^  of  the  rate  has  been  questioned 

(a)  2  Mum  485. 

in 
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intbe  ecclesiadticfll  court;  otherwise  it  would  be  diffl-         1^16. 

cult  to  conceive  to  what  cases  the  act  could  be  practi-      _ 

'^  The  KtM 

caliy  applied;  for  if  the  mere  declaration  of  a  party,        again$t 

that  he  idll  not  abide  by  the  judgment  of  the  Justices,  ivkMens  of 
be  sufficient  to  oust  them  of  jurisdiction,  the  oonse- 
quefice  will  be,  that  this  act  will  have  been  passed  fbr 
stich  as  choose  voluntarily  to  sulmiit  to  it,  but  for 
ho  others.  And  the  giving  an  appeal  to  any  person 
^grieved  by  t^e  judgment  of  the  justices  makes  it  flur 
to  suppose  thit  thb  legislature  contemplated,  that  ab  to 
some  matters  of  right  at  least,  the  party  might  have 
cause  to  complain  of  that  judgment.  It  is  reasonable, 
therefore,  with  iieference  to  the  other  provMons,  and  to 
the  practical  effect  of  this  act,  to  adapt  the  language  of 
fhe  provftD  to  that  of  the  enacting  dause^  so  as  to  pro- 
dace  a  oonlbrmity  of  construction ;  which  may  be  done 
by  eoattruingdiewordsoftbeproviMh  ^if  thevalidily 
of  the  rate  or  the  UaUHty  of  the  person  b»  disputed^" 
to  mean,  if  diey  be  disputed  in  the  ecdmastical  court 
Thli  is  not  a  strained  oonstroetion,  and  it  wiQ  ftnaln  all 
parts  of  the  dause  agree  $  bat  if  the  proviso^  fram  its 
generality,  sbMld  be  deemed  to  ran  coonter  to  the 
enaedng  dause^  then  it  is  sabmitted  that,  in  fiur  eon^ 
strnetion^  the  eniurting  elaose  ought  to  prevaii  over  the 
proviso )  In  like  manner  as,  in  the  case  of  a  deed^  ah 
easeption  is  void  if  it  be  contradictory  to  the  premises. 
Bet  foppoaing  die  conatmction  to  be  otherwise,  and 
tha(t  it  is  enonghf  if  the  party  give  notice  to  Ithe  joe* 
tioesi  thai  he  disputes  the  validity  of  the  rate  or  his  lia^ 
bifity  to  pay)  it  does  not  appear  that  any  sufident  notice 
to  that  eflect  was  given;  the  language  which  the 
party  hdd  before  the  jnstioes  being  nothing  more  than 
what  a  ditsatisfied  man  n^t  besoppoaed  to  as%  with* 

out 
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1819.  out  any  serious  intoitioii  of  litigating  the  right    Sex 

^,  V.  Wakefidd  is  an  authority  upon  this  point;  for,  though 

agpinu  it  appeared   by  the  affidavits  in  that  case,    that  the 

Hie  Chapel.  ^^                 ^ 

wardens  of  Quakers  controverted  the  title  to  the  tithe^  and  that  the 


H«ufM>ir« 


title  was  in  question,  nevertheless,  because  they  did  not 
shew  any  particulars,  or  upon  what  ground  the  j^y* 
ment  was  controverted,  it  was  hdd  that  the  justices 
could  not  be  precluded  from  jurisdiction,  or  the  order 
made  by  them  r^ularly  removed  into  any  other  court 
And  it  was  observed  by  the  Court,  that  if  this  should 
be  esteemed  a  sufficient  ground  for  removii^  the  orders, 
it  would  put  a  total  end  to  the  acts  of  parliammt,  and 
evade  the  very  design  and  intention  of  making  th«in< 

Lord  EiXEKBOBOuaa  C.  J«  Before  the  pasaing  of 
this  statute  there  was  not  any  remedy  by  summary  ap- 
plication to  the  justices  in  the.  case  of  non-payment  of  a 
'church  rate;  nor  was  there  any  provision  before  the 
7  &  8  IF.  S.  for  the  recovery  of  small  tithes.  It  was 
intended  by  the  statute  in  question,  to  give  a  remedy 
by  summary  application  in  the  case  of  a  chuich*rate 
withheld,  but  not  to  invest  justices  of  the  peace  with  a 
power  which  belongs  exclusively  to  the  ecclesiastical 
court,  that  of  deciding  upon  the  validity  of  the  rate  or 
the  liability  of  the  person  to  pay  it  Hiose  thinga  were 
eiqpressly  excepted  out  of  the  operation  of  the  statute. 
A  jurisdiction  is  created,  with  certain  exceptions;  as, 
first,  that  the  amount  shall  not  be  bqrond  102.;  in  the 
next  place,  it  must  be  in  respect  of  a  matter  where  the 
validity  of  the  rate  has  not  been  questioned  in  the 
ecclesiastical  court  These  are  matters  of  excq>tion' 
prior  to  the  issuing  of  a  warrant  Unless  it  be  xpade 
to  apjpeftt  affinnatiyely  before  the  justice  that  the  amount 

ii 
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is  less  than  102.,  and  that  no  question  is  made  upon  the        1816. 
rate  in  the  ecclesiastical  court,  the  justice  would  not  have      i^TKnra 
jurisdiction  to  issue  his  warrant.     Now  in  this  case  the        agamtt 

*;     ^  Hie  Chapel. 

jurisdiction  of  the  justice  is  well  initiated.     Then  comes      wardens  of 

Mutvaow* 
the  proviso  which  limits  the  escercise  of  their  jiurisdic* 

tion.  It  provides  that,  although  the  subject-matter  be 
under  10/,,  yet  if  there  shoiild  be  a  purpose  notified  by 
the  party  who  is  brought  before  the  justices,  that  he 
means  to  dispute  the  validity  of  the  rate  or  his  liability 
to  pay  it,  the  justices  shall  forbear.  This  is  the  point 
at  which  they  are  to  hold  their  hand.  I  cannot  dicover 
any  thing  conflicting  between  this  proviso  and  the  en- 
acting part,  when  I  refer  the  language  of  each  to  its 
proper  object  The  enacting  clause  refers  to  the  com- 
mencement of  the  justice's  jurisdiction;  the  proviso  to 
the  proceeding  upon  it  after  it  has  well  attached :  it 
says  they  shall  forbear  giving  judgment  thereupon;  it 
does  not  exclude  them  from  jurisdiction,  but  only  from 
proceeding  further,  and  it  adds,  <'  the  person  may  then 
proceed  to  recover  his  demand  according  to  the  due 
course  of  law  as  before  accustomed."  Therefore  it  is  a 
cesser  of  the  proceeding  before  the  magistrates.  Thus, 
by  referring  the  introductory  part  and  the  proviso  to 
their  proper  object,  the  whole  is  consistent;  and  the 
only  question  that  remidns  is,  whether  what  passed  be- 
fore the  magistrates  was  a  sufficient  notice  of  the  party's 
intention  to  dispute  the  rate.  To  be  sure  this  part  of 
the  case  makes  the  statute  liable  to  great  uncertainty  in 
its  application.  And,  perhaps,  if  a  person  was  merely 
to  say  before  the  justices,  that  he  disputed  the  rate,  it 
would  not  be  sufficient,  inasmuch  as  he  ought  to  shew 
something  to  manifest  that  he  disputed  it  bond  Jtde. 
But  hete  the  party  says  in  effect,  **  I  dispute  the  vali- 
dity 
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1816.        dity  of  the  rate,''   ond  not  only  so,  but  he  gives  hif 

reason  for  it,  which  may,  perhaps,  be  a  bad  one,   "  be- 

agttinti       cause  he  had  no  claim  to  or  seat^in  the  chapel/'   Ne?er- 

Hie  Chapel- 

wudena  of  theless  the  reason,  however  disputable  its  efficacy  may 
be^  was  grounded  upon  a  matter  which  might  be  liti- 
gated in  the  proper  forum.  Therefore  it  does  not 
appear  that  there  was  any  malajtdes  /  on  the  contrary, 
it  appears  that  the  party  had  premeditated  the  subject* 
matter  of  dispute ;  and  it  is  further  stated,  that  he 
had  consulted  thereon  with  ecclesiastical  lawyers*  Th^ 
was  it  not  sufficiently  intimated  to  the  justices  by  the 
party  that  he  disputed  his  liability,  so  as  to  satisfy  the 
general  language  of  the  proviso  ?  It  is  disputed  on  a 
colour  at  least  and  ground 'of  right,  and  the  justices 
are  informed  that  he  means  to  stand  on  it,  for  that 
if  they  proceed  to  levy  the  rate  he  would  bring  his 
action,  I  think,  therefore,  that  this  was  such  a  notice 
to  the  justices  of  the  party's  disputing  the  rate  as 
called  upon  them  to  forbear  proceeding  to  judgment, 
As  to  the  argument  derived  from  the  appeal,  it  is 
not  difficult  to  conceive  many  causes  of  appeal  besides 
that  which  might  affect  the  validity  of  the  rate,  to 
account  for  such  a  provision. 

Batlet  J.  Looking  at  the  object  of  the  enacting 
clause,  and  of  the  proviso  in  question,  I  think  they  are 
consistent  with  each  other,  and  that  no  difficulty  arises 
in  this  respect  Before  the  passing  of  this  statute,  a 
considerable  delay  and  expence  was  incurred  in  the 
recovery  of  church-rates.  This  was  a  considerable  hard- 
ship on  the  churchwardeni  and  also  on  the  party  pay- 
ing the  rate.  The  object  of  the  legislature^  as  it  seems 
to  me^  was  not  to  draw  questionable  cases  ad  aUud 

»  exameUf 
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examefif   but  to  provide  a  summary  remedy  in  cases        1816. 
where  the  party  did  not  dispute  the  obligation  to  pay. 
The  l^islature  never  intended  to  deprive  the  party  of       agamsi 
his  right  to  have  the  validity  of  the  rate  questioned  in     wardois  of 
the  proper  forum.    The  enacting  clause  provides  "  that  ^7' 

a  justice  of  the  peace  may  issue  his  warrant,  if  the  validity 
of  the  rate  has  not  been  questioned  in  any  ecclesiastical 
court;  therefore,  if  it  has  been  questioned  by  libel,  ap- 
peal, or  otherwise,  in  which  the  parties  rated  are  actors, 
there  the  justice  cannot  interfere :  his  jurisdiction  is  stop- 
ped in  limine.  But,  supposing  the  justice  entitled  to  issue 
his  summons,  stiU  it  was  not  intended  to  deprive  the  parQr 
of  his  right  to  have  the  validity  of  the  rate  or  his 
liability  questioned  in  the  proper  forum ;  and,  therefore, 
at  the  hearing  before  the  magistrates  he  may  insist  on 
this  right,  and  give  notice  that  he  means  to  dispute  the 
validity  in  the  ecclesiastical  court.  The  legislature 
never  intended  the  magistrates  should  enter  into  the 
discussion  of  that  question,  and  it  would  have  been 
hard  if  they  had  enacted  otherwise.  I  think,  there- 
fore^ that  the  jurisdiction  of  the  magistrates  was  well 
determined  by  the  party's  insisting  on  disputing  his  lif^ 
bility  to  pay  the  rate.  Then  the  only  question  is,  whe- 
ther he  gave  sufficient  notice.  His  language  before  the 
justices  is  thus,  ^^  I  will  bring  an  action  against  any  person 
who  ventures  to  levy  the  rate :  I  think  I  have  no  right 
to  pay,  because  I  have  no  claim  or  seat  in  the  church." 
Whether  this  be  or  be  not  a  valid  ground  for  dis- 
puting his  liability  to  pay  the  rate,  it  is  not  for  us  to 
decide ;  nor  was  it  for  the  justices,  against  the  will  of 
the  party.  It  seems  to  me  that  the  party  had  a  right 
to  insist  that  this  question  should  go  before  the  eccle- 
siastical court. 

HOLROYD 
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1816.  HoLROTD  J.  (a)    I  am  entirely  of  the  same  opinion. 

,J~^^  The  enacting  part  of  the  clause  which  gives  jurisdiction 
^<««j««*  .  to  ^^^  justices,  enacts,  that  if  the  validity  of  the  rate 
wardensof  has  not  been  questioned  in  any  ecclesiastical  court,  one 
justice  may  summon  the  party  refusing  to  pay  to  appear 
before  two  justices,  so  that  the  condition  respecting  die 
proceedmg  in  any  ecclesiastical  court  applies  to  the 
issuing  of  the  summons,  and  is  not  inconsistent  with 
the  part/s  disputing  the  validity  of  the  rate  when  he 
comes  before  the  justices,  although  a  proceeding  may 
not  then  have  been  instituted  in  the  ecclesiastical  court. 
Neither  does  the  appeal  afford  to  my  mind  any  argu« 
ment  against  this  construction,  because  there  are 
numerous  grounds  of  appeal  to  which  that  provision 
may  be  referred.  It  seems  to  me^  also,  that  the  notice 
was  sufficient  that  the  party  disputed  his  being  liable 
for  he  said  that  which  was  tantamount  to  saying  that 
he  was  not  liable.  This  is  somewhat  analagous  to  what 
happens  in  the  ecclesiastical  court  when  a  modus  is 
'  pleaded,  for  in  that  case^  although  the  court  had  juris- 
diction before,  yet  it  cannot  proceed  afterwards  against 
the  consent  of  either  party.  It  seems  to  me  that  the 
l^islature  intended  that  the  magistrate  should  not  hare 
any  jurisdiction  to  determine  the  validity  of  the  rate  or 
the  liability  of  the  party  to  pay  it,  but  that  this  question 
should  be  left,  as  before,  to  the  ecclesiastical  court,  the 
proper  jurisdiction. 

Order  of  Sessions  confirmed. 

(o)  Abbott  J.  w»s  sbftnt. 


Digitized  by  LjOOQ IC 


IK  THX  FiFnr*8ixTR  Year  of  GEORGE  III.  357 

I8I64 


The  Kino   against    The    Inhabitants   of     sitiufday. 

^  June  Md. 

Arundel* 
TTPON  appeali  the  quarter  sessions  for  the  county  Aninfmitmax 

\J  bind  himtelf  sp- 

ot Susse±  quashed  an  order  for  the  removal  of  prentice  by  in- 

Qeorge Slater  from  Arundel  to  Ferringj  subject  to  the  cause ixh for 

opinion  of  this  Court  upon^the  following  case :  ^nd,  thou^  he 

The  pauper  was  bound  apprentice  to  one  Barbery  by  Sfe  pSrfmoA- 

bdenture,  in  the  usual  form  (a),  haying  a  thirty-shilling  .^^^nhS* 

itampi    and  r^;ularly  executed    by  Barber  and   the  ^°^?2;^J^ 

pauper,  but  not  signed  by  finy  of  the  parish  officers  of  cen  pay  the 

premiunif  yet  it 

Arundelj  or  assented  to  by  any  of  the  justices ;  and  the  is  not  necessary 

that  they  should 

question  was»   whether  the  signature    of  the   parish  sign  the  inden- 
officers,  and  the  assent  of  the  justices,  were  necessary  jasUces  should 
to  the  validity  of  this  indenture,  under  the  following  ^^^: 
drcumstances :    The  pauper  was  a  cripple  settled  in  jj^jj^  "™^ 
Arundely  and  his  mother,  in  the  first  instance,  applied  **ce  within  the 

meaning  oi  toe 

to  Barber^  and  expressed  a  wish  that  her  son  might  be  statute  45  £^ 

placed  with  him  as  an  apprentice.     The  pauper,  at  the 

time  when  the  indenture  was  executed,  was  eighteen 

years  of  age,  and  had  been,  for  about  a  year  before,  and 

was  then,  in  the  Arundel  workhouses  from  whence  he 

went  to  the  attorney's  office^  where  the  indenture  was 

executed,    and  met  there  his  father  and  the  parish 

officer ;  and  it  was  agreed  between  Barber  and  the  pa<» 

rish  officer,  that  the  pauper  should  go  into  the  service  of 

(a)  The  indenture  began^  '*  This  indenture  witnesseifay  that  (?.  Satcr^ 
tH  Jiruiuleit  In  the  county  of  ^Kiier,  aged  nearly  eighteen  yean,  of  his  own 
bm  mSi  doth  pat  himself  apprentice  to  C  J?arAer>  of  Patddmg,  oordwatner, 
&c  lor  four  yean,  &c. ;  and  the  said  C  £arber,  in  oonsideiiuion  of  the 
of  401.  to  hfan  in  band  psid,  &c" 

VoLiV.  S  Barbtr, 
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18 16,  Barber^  and  that  the  parish  should  pay  the  sum  of  4(tf., 
which  was  paid  accordingly  out  of  tlie  fund  bdoiiging 
agmu  to  Jrundel.  The  pauper'i  father  ww  preaoDl  wheathe 
ants  of  ^  indenture  was  executed^  ^p4  i(  was  read  over  at  the 
time.  The  pauper  stated  at  the  sessions  that  he  had 
not  been  previously  consulted,  and  that  it  was  not  wit}i 
his  good  will  that  he  went  into  the  service,  but  that  he 
fiever  ^pressed  to  any  one  any  objection  to  being 
bound.  Barber^  at  die  time  of  the  execution  of  the 
iodenture,  lived  at  Paiehing^  and  continued  tfaeve  a  year 
and  a  half  afterwards,  and  then  removed  to  Tarings 
accompanied  by  the  pauper,  who  contbued  in  that 
parish  with  bis  master,  under  die  indenture,  for  nearly 
a  year, 

Thp  sessions  consideied  the  pauper  as  having  been 
put  out  by  the  parish,  and  that,  under  these  circum- 
ytaoces,  the  indenture  was  void. 

Ccutihope^  in  support  of  the  order  of  sessions,  argued, 
that  the  justices  at  sessions  were  not  estopped  from 
enquiring  into  the  real  nature  of  the  binding,  by  die 
pauper's  having  executed  the  indenture,  and  adknow- 
ledged  therein,  according  to  the  usud  form  of  sack 
^  Indentures,  that  be  of  bis  own  free  will  pat  himself 
sqipreiitlce,  and  by  his  subsequent  acquiescence  m  what 
had  been  done  by  serving  under  the  indenture;  ibr,  if 
these  considerations  were  sufficient  to  preclude  all  en- 
quiry as  to  whether  the  binding  were  compulsoiy  or 
not,  the  statute  43  Eliz.  c.  2.,  which  was  passed  for  the 
jprotection  of  infant  paupers  ag^^st  thje  pqwer  rT  4? 
poirish  o%ien,  would  be  duded  by  the  very  m^sns 
against  which  it  was  inten(j[ed  to  prpyi(}^<  ^4^4  '4  ^ 
were  competent  to  the  sessions  to  enquire  whether  the 

'  hfailiDg 
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bindiog  was  of  the  pauperis  own  free-will,  it  was  also        1810. 

competent  to  them,  inasmuch  as  there  was  conflicting 

evidence  upon  t)iat  point,  to  dxayr  their  conclusion  in        tmnti 

the  manner  they  had  done.  ants  of 

Aftumn. 

lyOj^fy,  contra,  was  stopped  by  the  Court,  aftejr 
having  cited  Newberry  r.  Si.  Marys{a)^  and  GyJheM 
T.  Fletcher  (i),  in  support  of  his  position,  that  an  in&nt 
may  bind  himself  apprentice,  even  without  consent 
of  parents,  because  it  is  for  his  benefit. 

Xiord  Ellenborough  C.  J.  This  indenture  must 
be  considered  clearly  as  for  the  iniant's  benefit;  ^d 
not  having  been  vacated,  it  must  be  considered  as 
binding,  so  as  to  confer  a  settlement  on  him  by  reason 
of  bis  service  under  it.  This  was  not  the  binding  of  a 
parish  apprentice;  it  was  to  a  person  not  residing  in 
th^parish ;  and  all  that  the  parish  officers  did  was  the 
advancing  of  40/.  as  the  premium.  As  to  any  supposed 
controlling  influence  of  the  parish  officers,  I  do  not  see 
how  we  can  enter  upon  that  subject,  nothing  being 
stated  concerning  it  in  the  case.  The  influence,  how- 
ever, seems  to  have  been  that  of  the  mother;  the  parish 
officers  make  the  advance,  and  the  pauper  executes  the 
indenture.  I  think  the  binding  was  undoubtedly  for 
his  benefit,  and  therefore  valid. 

Bayley  J.  The  pauper  executed  the  deed  without 
objection,  and  there  was  not  any  compulsion  used 
at  that  time. 

1^  Curiam^ 

OrdeiP  of  fpssjonq  qw^ll^di 

(o)  FoUjf'i  p.  1, 154.  (h)  Cro,  Car,  179. 
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1816. 

^I^w^        The  Kino  against  The  Inhabitants  of  the  Parish 

of  St.  Giles,  Cambridge. 

iDdktmetit  Presentment  for  not  repairing  a  highway  in 
^^!t^^k  the  parish  of  St.  GiUs^  Cambridge.  Plea,  that  the 
lying  i^m  it;  ^Inhabitants  of  the  parish  of  Great  St.  Maty^  in  the  town 
^^^J^  otCatnbridge,  frotn  time  whereof,  &c.  until  the  passing 
JSl^J^S^  of  the  act  37  G.  3.  c.  179.  have  repaired,  and  been  used 
and  been  uaed     g^kd  accustomed  to  repair,  and  durinir  all  that  time  <rf 

ttndaeeuMomed  r      '  e 

tortpair,ondqf  right  ought  to  have  repaired,  and  but  for  the  passing 
have  rqKdred:  of  the  Said  act,  and  the  provisions  therein  made  respect- 
tbe  picft'ought  mg  the  repairs  of  the  said  part  of  the  said  king's  com« 
connderation.  ^son  highway  in  the  presentment  mentioned  to  be  in 
decay,  from  the  passing  of  the  said  act  hitherto  of  right 
ought  to  have  repaired,  and  still  of  right  ought  to  repair, 
the  said  part  of  the  said  highway,  when  and  as  often  as 
it  hath  been  or  may  be  necessary;  and  that  by  the  said 
act,  intituled,  &a  it  was  (among  other  things)  enacted, 
that  the  said  part  of  the  said  highway  (setting  it  oat) 
should,  from  Imd  after  the  passing  of  the  said  act,  be 
repaired  by  trustees  therein  mentioned ;  and  that  the 
inhabitants  of  Great  St.  Mary  should  be  exempted  from 
repairing  the  same,  in  consideration  of  1502.  agreed  to 
be  contributed  by  them  towards  the  expence  of  making 
and  repairing  the  same ;  and  that  in  and  by  the  said 
act  it  was  further  declared,  that  the  said  act,  and  all 
the  powers  thereby  given,  should  commence '  and  take 
effect  the  day  the  same  should  receive  the  royal  assoit, 
and  should  continue  thenceforth  for  twenty-one  years 
next  ensuing  and  thence  to  the  end  of  the  next  session 
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of  parliament;  and  that  the  said  act  is  in  fiill  force.  1816. 

Without  this,  that  the  inhabitants  of  the  said  parish  of  ^   ^ 

Si.  Giles  the  said  part  of  the  highway  oaght  to  repair  offdn^ 
and  amend,  when  and  so  often  as  should  be  necessary,         anu  of 


as  by  the  said  presentment  is  above  supposed,  &c. 
Demurrer.    Joinder. 

This  case  was  argued  partly  in  the  last  term,  and 
agab  on  this  day. 

Marryaif  in  support  of  the  demurrer,  took  several 
exceptions  to  the  plea;  1st,  Because  the  highway,  lying 
wholly  without  the  parish  of  &.  Maty^  the  parish  is 
nevertheless  charged  with  the  repairs  by  prescription, 
without  shewing  any  consideration ;  whereas  prescript 
tjon  imports  a  lawfid  beginnings  which,  where  there  is 
no  common  law  liability,  must  have  arisen  from  some 
consideration;  so  that  the  defendants,  if  they  would 
plead  thai  another  cught  to  repair^  ought  to  shew  for 
what  cause;  as  ratiane  tenura^  or  by  reason  of  inclosure ; 
though  it  is  otherwise  if  a  corporation  be  charged,  be- 
cause tbey  may  be  bound  without  consideration.  But 
this  is  the  first  instance  of  a  parish,  which  of  common 
right  ought  to  repair  all  the  highways  within  it,  attempt- 
ing to  shift  the  burden  upon  others,  without  shewing  in 
what  manner  they  became  bound  to  repair. 

2dly,  Supposing  the  plea  good  to  charge  the  parish 
of  £/.  Mary  in  the  first  instance,  the  act  of  parliament, 
whidi  has  exempted  this  parish  from  the  repair,  throws 
theburdenback  again  upon  the  defendants,  who  are  liable 
at  common  law  (a) :  which  burden  is  not  remov9    <;  om 

(a)  Res  V.  Shtffidd,  2  T.  R,  IOC, 

S  3  them 


S&  Ozuii 
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1816.       them  by  the  interposition  of  trustees  for  the  repair  of  tlia 

_    „         bighwaV)  because  the  trustees  are  only  in  aids  net  id  liMi 

dgfli^si        of  the  parish  (a),  being  appointed  but  jfor  a  tentii  and 

i  ot       not  being  compellable  to  repair  beyond  the  meanl  in 

their  hands;  and,  therefore,  the  general  turnpike  act  (i) 

contemplates  that  the  parish,  and  not  the  trualeesi  alt 

indictable ;  but  if  the  trustees  were  indictaUe,  yet  the  plea 

is  ill,  because  it  ought  to  hare  shewn  with  certaiDty,  by 

naming  the  trustees^  on  whom  the  burden  lay.  (c) 

Sdly,  The  plea  is  informal,  because  it  amouiita  to  the 
general  issue;  for  upon  not  guilty  it  wctakl  have  beoi 
competent  to  prove  the  liability  of  the  trustees,  (d) 

4thly,  The  plea  ought  not  to  have  ectododM  with  a 
traverse  of  the  defendants'  liability^  (e) 

Gaseleep  contra,  as  to  the  last  objection,  contended, 
that  it  was  the  invariable  practice  to  conclude  with  a 
like  traverse  to  the  present.  (/)  As  to  tlie  other  objee- 
tion  of  form,  he  argued,  that  oftentimes  matter  may  be 
pleaded  specially,  though  it  may  be  given  in  evidence 
on  the  general  issue ;  as  in  conspiracy,  the  defendant 
may  plead  a  legal  prosecution  (|[}^/  in  assumpsits  PAy* 
ment  {h) ;  in  debt,  a  release  (0 ;  yet  all  these  may  be 
proved  on  the  general  issue:  and,  therefore,  to  demur 
to  this  plea,  because  it  amounts  to  the  general  issuer 
without  more^  is  not  enough ;  for  it  is  in  the  discretion 
of  the  Court  whether  the  plea  shall  be  allowed  or  not 

(a)  Bai.Si.  Georgp'if  StMrer Sfwre,  8  tampb.  jRT.P.Citel 
(5)  13  G.  3.  c.  84^  $,  33. 
{c)  hat  V.  ihHeHri,  tl  Jiak,  304. 

{d)  Se9y. ».  Gforge't,  Htawoar Sfkare^  8  Camfb,  H*  P* €•  M9« 
(e)  Richardion  ▼.  JI4i^^  of  Orford,  2  H,BU  182. 
(/)  See  CnnmCvtc.  Afrist,  ed.  1787.  40S.  404.     5  Burr.  S594. 
(g)  Cro.£/izr^7  ' 

(/i)  I  Salk.  394. 
(i7  Ibid. 

With 
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With  reiftect  tb  die  firtt  ot|iecltQ&tf  lie  adidUted  tbe       J816i 


The  Xix6 


dodf rlhe  bf  Lord  GMe  (a),  that  a  |Mirticidfir  person  oi»* 
not  be  boBifd  bj  pffdfKrrifotton^  viz.  that  be  and  all  hb  ogam^, 
aneastors  have  repaired^  if  it  be  not  iu  respect  of  the  aotsof 
teiittre  of  his  land^  or  because  diat  he  hath  the  laiid 
alining;  ^diier  of  a  eorpcftattoD.  And  thb  distinttton 
aebitis  founded  on  thk;  because  tbe  act  of  the  ancestor 
oaoiiot  charge  die  heir  withbat  profit;  but^d  eo'tpor* 
ation^  ilirhieh  hath  a  lawful  beiogi  iiH%y  be  charged^  that 
Aejr  and  their  predecessdrs  tiibe  out  of  mirtd  hare  re« 
p^edi  fiir  diepreddscfstori  nii^  bindtheijf  suoeessors ;  and 
K3  in  ^dgmeiit  of  law  a  cbr^ohition  never  dies»  if  it  weta 
ever  IxiUnd  to  repait^  it  must  needs  continae  to  be  soi^ 
NoW|  though  there  is  tie  pteeedent  fbr  charging  the  iidiar 
bitanti  of  a  {Arish  with  the  repairs  of  a  highway  situate* 
without  the  parishi  yet  there  seems  as  good  reason  for 
charging  them  in  a  case  like  the  present  irith  the  taieod* 
ment  of  a  highway,  as  there  is  for  charging  a  part  of  a 
parish  in  exclusion  of  the  parish  at  large  with  the 
amendment  of  highways  within  it ;  both  are  alike  against 
common  right ;  yet  is  it  the  daily  practice  in  pleading  to 
charge  the  inhabitants  of  a  township .  that  they  hav^e 
immemoriolly  repaired,  without  shewing  any  consider- 
ation (&) ;  the  reason  of  which  may  be,,  that  though  not 
actually  a  corporation^  they  being  a  body  subsisting  by 
succession,  may  have  been  deemed  a  juasi  corporation; 
In  Bex  V,  Marion  (c),  and  Bex  v.  Grea^  Broughion  {J^ 
it  was  not  doubted  that  an  indictment  against  tbe  inba** 

(a)  15  kep.  35.  1  Bawi.  P.  C.  e,  76. 

(*)  HSa.  tt^itcdOiiltttiiliiisdrMl,  rfgneei^  Y4MS,  imAhf  ChkfhMiS., 
when  at  the  b«r,  were  referred  to.  Also^  Onh  Or,  jiMtist.  40i.  4  IThi/w. 
Head,  \64,    And  Hex  v.  tteit  Itiding  of  Foritr/  5  Burr,  S594,' 

(^  Ani^.  ttS«  {d)  5  JSum  STdO. 

'  3  1  bitonts 
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1816.  bitants  of  a  diyiaion  of  a  parish,  alleging  that  th^  had 
immemorially  repaired,  would  be  sufficient    And  if  a 

The  Kjkq 

againa        Consideration  may  be  implied  in  the  case  of  a  corpor- 

The  Inhabit-         ,  i...  ..,  ,«  • 

ants  of  ation,  which  IS  sometimes  said  to  be  the  reason  why 
prescription  without  more  is  good  against  them,  why 
may  it  not  also  be  presumed  in  this  case  that  at  some 
period  before  time  of  memory  lands  were  granted  m 
trust  for  the  parish  of  jSS^  ilfory,  in  respect  of  which  they 
are  bound  to  repair  ?  or  that  the  passage  over  this  land, 
being  more  beneficial  to  them  than  to  others,  they  took 
on  themselves  the  repair  of  the  highway,  in  consider^ 
ation  of  having  the  land  dedicated  to  this  purpose? 
As  to  the  remaining  objection,  that  the  act  of  parliament^ 
by  removing  the  burden  from  &•  Man^s  parish,  throws  it 
back  upon  the  defendants,  it  is  observable  that  in  Ses  r. 
Sheffield  the  duty  of  repauring  was  originally  cast 
upon  the  parish  by  the  same  authority  which  em- 
powered the  making  of  the  highway;  for  the  act  of 
parliament,  by  virtue  of  which  the  highway  was  made, 
directed  that  the  highways  to  be  made  in  pursuance  of 
that  act,  ^ould  be  hsgkways  io  aU  intetUs  and  purpose^ 
and  should  be  repaired  as  such ;  and  at  the  same  time 
exempted  the  township  of  Sheffield^  which  would  other- 
wise have  been  liable  to  repair.  But  in  this  case  the 
road  is  an  ancient  road,  repairable,  as  fiur  as  appears, 
from  all  time  by  SU  Martha  parish,  from  (he  burden  of 
which  they  have  purchased  their  exemption  by  an  equi* 
valent  agreed  to  be  paid  to  the  trustees;  it  would  be 
strange,  therefore,  if  under  this  agreement  the  act  should 
be  held  to  relieve  the  parish  of  St.  Mary  at  the  expcnce 
of  the  defendants,  who  are  strangers  id  the  agreement; 
the  intention  of  the  act  plainly  being  to  substitute  the 
trustee  for  the  parish  of  Stf  Mary. 

Lord 
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Lord  EiXBNBOBOuoH  C.  J.  Altbiough  this  case  hat  .  1816. 
led  to  great  length  of  discimibp,  I  coDfess  that  my  mind  i^7kiii« 
has  not  been  much  advanced  since  the  first  opening  of  ^^^f^S^!!^ 
the  argument  The  principle  of  law  I  take  to  be  clear,  .  wiu  of 
that  the  inhabitants  of  a  parish  are  liable  of  common 
right  to  repair  the  highways  lying  within  it,  unless  they 
can  shew  that  this  burden  is  cast  upon  some  other  per* 
sons,  under  an  obligation  equally  durable  with  that 
which  would  have  bound  the  parish,  which  obligation 
must  arise  in  respect  of  some  consideration  of  a  nature 
as  durable  as  the  burden  cast  upon  them.  Now  in  the 
present  case  nothing  of  this  kind  appears ;  but  all  that 
is  allied  is,  that  the  parish  of  St.  Maty  has  imme« 
morially  repaired  This  I  hold  to  be  insufficient ;  and, 
therefore,  the  defendants  having  &iled  to  shew  any 
consideration  binding  upon  the  persons  whose  liability 
they  would  lieeds  substitute,  the  burden  must  ,rest  with 
themselves.  I  do  not  go  into  the  question  touching  the 
eflSsct  oi  the  expnpfhfi^  because  my  opinion  is  founded 
on  this,  that  no  consideration  being  pointed  out  where* 
by  to  subject  the  inhabitants  of  the  parish  of  St.  Mary 
to  the  reparation  of  a  highway  lying  in  aUend  parochid^ 
the  law  will  not  cast  this  burden  upon  them.  To  hold 
otherwise  would,  I  think,  be  raising  a  doubt  as  to  the 
common  law  liability  of  parishes  to  amend  their  own 
highways.  It  appears  to  me  that  the  defendanti  are 
liable,  inasmuch  as  th^y  have  not  shewn  any  otiiers 
who  are. 

Baylet  J.    I  am  entirely  of  the  same  opinion.  There 
is  not  any  case  which  looks  to  an  obligation  like  the 
present.    Particular  persons  cannot  be  charged  by  pre- 
scription 
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18ia       •cription  withotit  shewing  a  cansideration ;  bnt  a  oor- 

poratiiMi  sole  or  aggr^ato  may  b6  bbmid  to  repair  b^ 

(.4.^?^^     ^^'flg^  o'  prescription^  without  more.    Here  I  find  no 

utt  of       consideration  alleged ;    and  Mf;  Gasielee  was  pal  to 
aib  gilm.  _._    ,      ,  . 

great  diffioultf  iii  suggesting  any.    I6  was  suggested 

by  him^  that  the  hmd  over  which  the  highway  lies 

might  originally  have  been  dedicated  to  the  public^  in 

eolisideration  that  th^  parish  of  &•  Mwy^  who  were 

chiefly  benefited  by  it^  would  undertake  the  burden  of 

its  reparation.    This  struck  me  at  first  as  plausible; 

but  upon  eonmdefation  I  think  tfant  this  cunnot  be; 

betanse  the  inhabitants  of  a  piirish  cilnnot^  as  if  they 

were  a  corporation,  bind  their  successors ;  if  they  couldi 

lind  were  td  becomfe  once  liable^  they  must  remain  so 

for  everi  however  useless  the  highway  might  in  after 

ages  torn  out  to  bci 

HoLitoTD  J«  (a)  I  ani  of  the  same  opiition.  Tlie  only 
grbund  of  distinction  that  can  be  suggested  between  this 

«  case  and  the  case  whete  particular  individuals  are  to  be 
eharged»  has  been  suggested;  vit.  that  inasmuch  ps  $ 
parish  is  coiUposed  of  a  body  df  inhabitants  which  has 
bontindknce  by  succession  id  like  manner  as  a  cor* 
poration,  a  parish  may  also  be  charged  as  a  oorporf 
ationi  althdughi  like  it|  the  parish,  indlviduallyi  is  perr 

,  petually  changing.  It  has  been  said  that  it  might  have 
beeb  tot  the  convenience  of  the  parish  of  &.  Mary  that 
this  land  was  dedicated  to  the  public  for  the  purpose  of 
a  highway;  and  that  in  consideration  of  this  boon  the 
parish  might  have  taken  on  themselves  the  burden  of 

{a)  AhbaU  J«  wts  obienf  • 

ito 
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iU  reporationi    But  I  thiak^  upon  r^ection,  that  this       1816. 


itould  aot  b^  a  legal  consideration  binding  on  the  i 

The  KiMi 

oessors)  because  a  burden  miffbt  theteby  be  imposed  oh       ^samir 

^  r-  j^  Inhabit- 

them  beyond  the  benefit  which  they  were  to  receive ;  ants  of 
for  they  would  hate  to  repair  the  highway  not  only  *  "' 
for  their  own  use^  but  also  for  the  pttblici  This  plea 
then  is  iniproperly  pleaded ;  for  when  the  highway  lies 
out  of  the  parishi  a  consideration  must  ht  shewn.  I 
aay  nothing  as  to  the  form  df  pleading  wh^e  the  high- 
way lies  withiti  it  towtiship  or  division  of  a  parish, 
which  is  charged  with  the  repairs,  (a) 

Judgment  for  the  Crown. 

[a)  dee  Jtcar V.  EcdtafiMi  1  P.  j[>^.548. 


Ramstbom  and  Another  against  Bell.         xuadi^, 

June  25tb. 

A  SSUMPSIT  on  a  policy  of  assurance  upon  iron  Poikyongoodi 

on  board  tlie  ship  Ceres:   plea,    non  assumpsit  SJ^^jfaTto 
At  the  trial  before  Lord  EUefibartn^h  C.  J.,  at  the  5Wn«»«~te/ 

.  ^  and  the  dup 

Ixmdon  sittings  after  Hilary  term,  ohe  question  was,  '^'^K  ^^▼•n 

•      ,  i  ,.  .J  ^  into  WUb^  pn 

whether  the  policy  required  a  new  stamp  on  account  3othifay,and 
of  an  alteration  made  in  it  under  the  following  cir-  tiu  the  9th  oe. 

tober,  tfaeassur- 

cumstances :  ed,  on  itt  jwy, 

The  policy  was  originally  at  and  from  Stockholm  to  1^^ i^. 
Swinenumde.    The  captain  took  charge  of  the  ship  at  ^trinSdh^ 

Ofdered  to  pio« 
CMd  to  JTomig^btrSf  as  tfaoj  were  Mt  eertain  whether  the  enemy  tai^t  b«  at  Swuttmunde  or 
not,  And  that  the  passage  to  XoTUgd>erg  was  nearly  the  same,  but  nther  the  shortest  and 
tefeat,  and  they  desited  the  s|;eiito  to  arrange  the  matter  with  the  underwyitcn,"  which  letter 
the  agents  receiving  on  the  12th  Jul^,  applied  to  the  underwriters  for  their  consent  to  alter 
Om  poUej,  by  addbig  the  wohU  «  Ximigiierg  or  Memd"  after  «  Swuumunde"  which  con« 
aent  was  obtained;  and  the  ship  and  goods  were  afterwards  lost  in  their  voyage  to  foy^gf. 
Ikrgt  Hdd,  Utatthiaiatcratlondtdtiotroqajrsaiis^itAflimb^g  withfai35a0o.9.c«63. 
s.  19. 

StOC^ 
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1816.       Stockhdm^  and  she  sailed  from  theticefot  Sxsinemunie 
with  a  cargo  of  iron,  on  the  14th  Mmf^  18IS,  thesh^ 

•vanat  being  then  in  good  condition ;  stormy  weather  came  oi^ 
and  she  sprang  a  leak,  and  was  in  consequence  obliged 
to  put  into  Wish/  on  the  30th.  There  her  cargo  was 
unloaded,  this  being  necessary  in  oi^er  to  get  at  the 
leak,  and  she  was  surveyed  and  repaired.  Her  repairs 
were  not  finished  before  some  time  in  September^  on 
account  of  the  scarcity  of  hands,  they  being  employed 
in  military  service;  but  on  the  9th  October^  as  soon 
as  the  wind  was  favourable^  the  cargo  having  been  re- 
loaded, she  sailed  from  Wish/  for  Konigdfergf  having 
received  orders  to  that  effect  at  Wish/f  and  was  lost  in 
her  voyage  thither  in  a  storm.  While  the  ship  thus 
lay  at  Wish/^  on  the  1st  Juh/^  the  plaintifis  wrote  from 
Stockholm  to  their  agents  in  London^  informing  them 
^<  that  the  captain  had  received  orders  to  proceed  to 
Konigsberg  with  his  cargo,  after  having  finished  the 
repftirs  of  bis  vessel  at  Wisby^  as  they  were  not  certain 
how  things  went  on  in  Swinennmde^  whether  the  French 
might  be  there  or  not ;"  and  they  added,  '*  that  the 
passage  to  Konigsberg  was  nearly  the  same,  but  rather 
the  shortest  and  safest  of  the  two,  of  which  they  desired 
the  agents  to  inform,  the  underwriters,  and  arrange  the 
matter  with  them."  In  consequence  of  this  letter,' 
which  was  received  by  the  agents  on  the  12th  of  Jtih/^ 
the  underwriters,  the  defendant  being  one,  were  applied 
to  for  their  consent  to  alter  the  policy,  by  adding  **  to 
Konigsbog  or  Memelf**  to  which  the  underwriters  agree- 
ing, the  words  **  Konigsberg  or  Memel"  were  inserted 
immediately  after  Swinemunde.  This  was  the  alteration, 
which  it  was  contended  required  a  new  stamp.  A 
verdict  was  found  for  the  plaintiffii  the  point  being 

reserved. 
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yeienred*     Accordingly,  the  Attomey-General  having       1^^^« 
obCained'a  role  nisi  for  setting  aside  the  verdict,  iuxstmx 

Scarlett  and  Tindal^  who  shewed  cause,  referred  to 
Stat  35  G.  3.  c.  63.  s.  13.,  which  saves  the  necessity  of  a 
fresh  stamp  in  cases  where  an  alteration  in  the  policy 
is  made  ^  before  notice  of  the  determination  of  the  risk 
originally  insured  f*  which,  according  to  Kensingtan 
v.  IngUs  (a),  means  such  a  determination  of  it  as  is 
occasioned  by  the  loss  or  safe  arrival  of  the  thing 
insured,  or  by  the  final  end  and  conclusion  of  the  voy- 
age ;  and  therefore,  in  that  case,  a  memorandum  written 
on  the  policy,  on  a  day  subsequent  to  the  time  originally 
prescribed  for  the  ship's  sailing,  extending  the  time  of 
sailing,  was  held  not  to  require  a  new  stamp.  So  a 
policy  containing  a  warranty  that  the  ship  shall  sail  on 
or  before  a  particular  day,  may  be  altered  pending  the 
risk,  by  a  memorandum  cancelling  the  warranty, 
without  a  fresh  stamp ;  and  the  altering  of  the  mark 
on  goods  requures  no  new  stamp  (a).  Now,  here,  the 
sutgect  matter  insured  continued  the  same,  and  the 
interest  the  same ;  and  the  risk  originally  insured  not 
being  determined,  was  rather  diminished  by  going  to 
Kan^^erg. 

The  Attomey-General  and  Taddi/f  contra,  insisted^ 
that  upon  the  true  construction  of  the  act,  which 
requires  that  the  alteration  shall  be  made  <<  before 
notice  of  the  determination  of  the  risk ;"  and  consist- 
ently with  the  authorities  cited  e  contra^  the  alteration 
made  a  new  stamp  necessary;  for  here  the  risk  was 

(n)  d  Sad,  ^5. 

(6)  Mididale  v.  Shedthn,  4  Campb,  K,P,  C.  107*   BMo^  r.  Jaehofh 
Taunt*  169. 

deter- 
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1816.       determined  '<by  die  final  end  and  conclusion  of  the 
jT  voyage^"  which  took  place  when  it  was  decided  that 

l^fMT  the  vessel  could  not  proceed  t6  Swinemunckt  the 
terminus  ad  quern  oF  the  original  risk ;  and  the  alteration 
was  not  made  until  after  notice  of  the  determination; 
so  that  die  case  at  bar  fiuls  in  the  two  mam  points 
requisite  to  bring  it  within  the  saving  clause  of  the  act, 
and  differs  in  both  these  respects  from  Kmsingion 
y.  Inglis.  There  is  no'authority  for  holding  that  the 
place  of  destination  may  be  altered  without  determining 
the  risk.  The  time  may  be  extended,  and  yet  the 
voyage  remain  the  same;  but  how  can  it  be  the  same^  if 
the  termini  be  changed  ? 

Lord  Ellenborough  C.J.  It  seems  to  me  diat 
the  argument  for  the  Defendant' has  confbunded'a  con- 
templation to  determine  the  voyage  with  the  actual 
determination  of  it.  The  assured  had  a  purpose  of 
change  arising  ex  justd  causdj  and  while  it  was  in  con- 
templation the  proposal  was  made  to  die  underwriter, 
and  assented  to  by  him,  that  Konigsberg  should  be  the 
ship's  destination.  If  the  undeiwriter  had  not  assented, 
the  assured  might  have  dirown  the  risk  upon  him  by 
going  to  Swinemunde ;  instead  of  which,  the  application 
is  made  for  the  underwriter's  benefit.  The  act  says, 
<'  so  that  the  alteration  be  made  before  notice  of  the 
determination  of  the  risk.**  This  alteration 'was  made 
while  there  was  only  an  intention  to  determine  the 
risk. 

Abbott  J.  (a)  This  Is  a  ease  of  a  change  of  des« 
tination  made  with  the  assent  of  the  underwriter^ '  at  a 

(o)  J^a^ley  J.  left  tfit  Couft  daring  the  ngafflen|;p 

time 
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ttine  when  the  risk  was  not  detennioed,  and  when,  if  1816. 

he  had  not  consented,  Ae  Tessel  might  have  proceeded  j^^^^^ 

at  his  risk.  <g«njf 

PerCmamf  Rule  discharged. 


The  Kino  against  W.  Smith.  wednaday, 

Jim«26th. 

UPON  an  information  in  nature  of  quo  warrentOt  in ^w warranto 
Ibr  ezcrcisiiiff 

agaibat  th^  defendant,  for  exercising  the  office  of  the  office  of 
Mayor  pf  Cokkestfrj    the  defendant  pleads   {inter  bH^^^ 
4iUa)[0\  ihfit  by  letters  patent  (9tb  September,  1763,)  Jj^^Xer 
the  king  instituted  the  borough  a  free  borough,  and  Sc^S^A' 
tM  the  free  burgessea  should  be  incorporated  by  the  ^^7^^' 
pame  pf  the  M^ypr  and  Qommonalty  of  theBorouf^  of  ^  be  "»^^ 
ColfJtesieri  and  that  there  should  bechosen  out  of  the  free  whether  he  wu 

.  ,  mayor  de  facto, 

Plirge«i«%  one  ipayor,  1  i  aldermen^  IS  as8istant«,^d  IB  is  put  in  lasae; 

commpp  eppncil;  and  that  yearly,  oa  a  day  named,  the  wasbeUadmu- 

frfe  bufgisssefi  or  the  m4oiP  part  of  them,  should  nomi*  that^^.  hid^iot 

B»te  two  of  the  aldf^inen  as  for  the  mayor,  and  tb^  ^u^JaT^^^be- 

residue  of  the  aldermen,  ov  the  major  part,  after  thai  {^/t,*^jj^i; 

Hfimination,  should  elect  pnn  of  the  aldermen  %q  nomi-  ^«^».*n  in- 
formation hav- 

nafedf  to  be  mayor,  who  slMHild  be  sworn  in  at  the  Mh  ing  been  filed 

agauist  him  for 

c^lvMM  day  following^  before  U^e  last  mayor*  and  the  luurptng  the 
residue  of  the  ald^rm^  assistaptsi  and  cprnmon  epunpil>  &mMr,  thatitii 
9r  so  inany  pf  them  as  should  be  then'presentf  pf  whom  ^S^^^* 
tb^hist  mayw,  if  living,  to  be  ope,  &c,;  and  the  plea  "^*^tl?o 
9}Ie|eed,  that,  op  the  charter-day,  in  the  year  1809,  at  S^tohn- 
an  %ssembljr  held  for  tl^e  purpose  pf  electjpg  «  mayor,  p^  ^^^ 
the  f|P€0  hnrgesses  duly  nominated  the  dpfepdan^  afid  of  the  electors, 

unless  they  are 
(a)  7ot.tli«oii«rptess,  sndamorslUldttaaortbschtitti^  teaffnl^^  ^^l^ 
yoLii.  583.  reconL 
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1816*       W.  PAHlipSj  then  being  two  of  the  alderm^,  to  the  in^ 
,^  tent  that  the  then  mayor,  and  the  residue  of  the  alder« 

^rnMi  men,  or  the  major  part,  should  elect  one ;  and  that  they 
duly  elected  (he  defendant  to  be  mayor  for  one  year, 
from  Michaelmas  next,  and  that  he  was  duly  sworn  in, 
before  Thoinas  Hedge^  the  last  mayor,  and  such  of  the 
residue  of  the  aldermen,  assistants,  and  common  council 
as  were  then  present,  and  was  admitted  into  the  office; 
and  that  after  his  election,  and  during  the  time  of  his 
supposed  usurpation,  there  was  not  any  other  person 
elected  and  duly  sworn  into  office,  &c. 

Replication,  first,  that  the  then  mayor,  and  th€  major 
part  of  the  residue  of  the  aldermen,  did  not  elect  the  de* 
fendant  to  be  mayor  in  manner  and  form  as  pleaded; 
secondly,  that  the  defendant  did  not  take  his  corporal 
oath  according  to  the  directions  in  the  said  letters  patent, 
in  manner  and  form  as  pleaded.  On  both  these,  issue  was 
joined.  Thirdly,  that  at  the  supposed  assembly,  and  at 
the  supposed  election  and  swearing  in  of  the  defendant! 
one  Thomas  Hedge^  the  elder,  acted  and  presided  as 
mayor,  and  that  the  said  Thomas  Hedge  the  dder  was 
not  then  mayor*  Rejoinder,  that  at  the  time,  and  on  the 
occasion  in  the  replication  last  mentioned,  the  said  Tho^ 
mas  Hedge  was  mayor.  On  this,  issue  was  joined.  At 
the  trial,  before  Wood  Baron,  at  the  Esses  Spring  assizesi 
1815,  a  verdict  was  found  for  the  Crown,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

The  defendant,  in  maintenance  of  the  two  first  Issued 
proved,  that  on  the  charter-day  (4th  September^  1809) 
he^  together  with  W*  PhUlipSf  being  two  of  the  aldermeoi 
were  nominated  by  the  free  burgesses,  as  in  the  plea  al« 
legcd*  He  also  proved,  by  entries  in  the  corporation 
booksi  that  Thomas  Hedge  the  elder  acted  and  presided 

as 
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as  ndayor  on  that  ocd^ion,  having  been  nominated,       1816. 
elected,  and  sworn  into  that  office,    on  the  r^rular      'xiiTKrKc; 
cbarter-day,  in  1803 ;  that  at  the  defendant's  election,  in        ^s^^ 
1809,  th^re  were  present,  besides  Thomas  Hedge  saiior, 
who  acted  and   presided   as  mayor,   five  other  per* 
sons,  acting  as  aldermen,  exclusive  of  ^  Phillips  and  the 
defendant;  and  that  fbur  other  person^  entered  in  the  > 
oorpomtion  books  as  then  being  aldermen,  were  absent ; 
that  the  mayor,  and  the  five  parsons  so  present  as  al- 
dermen (exclusive  of  the  two  nominees),  elected  the  de- 
fendant to  be  mayor  for  the  year  ensuing;  and  that  after 
the  said  dection,  the  defendant  took  his  oath  of  <^cc 
upon  the  Midiffdnuis  day  following,  before  the  said 
TTumias  Hedge  senior,  acting  as  mayor,  and  the  common 
council  at  the  moot-hall.  In  support  of  the  last  issue^  evi- 
dence was  tendered  on  the  part  of  the  prosecution,  to 
Akew  that  T.  Hedge  senior  had  heexk  illegally  chosen 
mayor  at  the  election  in  1808;  and  in  answer  to  the 
evidence  on  the  two  first  issues,  in  order  to  impeach  the 
defendant's  election,  evidence  was  also  tendered,  that  two 
of  the  said  five  persons  present  as  aldermen  at  the  defend- 
ant's dection,  of  the  namesofylkS  and  &7^{i^^  had  been 
illegally  elected  and  sworn  in  sa  aldermen,  and  had  been 
since  ousted  by  judgments  on  informations  of  quo  war- 
ranto against  them.    The  defendant's  counsel  objected 
to  the  admission  of  this  evidente^  as  well  as  of  that 
which  went  to  impeach  the  title  of  Hedge  senior,  more 
especially  as  he  was  then  dead;  having  died,  as  it  was 
admitited,  on  the  4th  day  of  %hdy^  1814;  but  it  was  also 
proved,  that  prior  to  his  death,  viz,  in  Trinity  Uxm  in 
the  saime  •  year,  an  informatioa  of  quo  warranto^  for 
usurping  the  office  of  mayor  in  the  year  1808,  and  at 
the  time  when  the  defendant's  dection  tpdc  place,  had 
b^en  filed  against  him ;  the  issues  in  the  present  inform- 
VoL.  V.  T  ation 
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1816.        ation  being  joined  and  ready  for  trial,  prior  to  and  at 
'        the  time  of  Hedge^%  death.     The  kamed  Judge  ad- 
«VBrm«f        mitted    the  evidence,  subject  to  the   opinion  of  the 
Court  as  to  its  admissibility.  It  was  then  proved,  widi  re- 
spect to  the  election  of  Hed^e  senior,  that  on  the  charter- 
'  day,  1 808,  one  Thomas  Hedge  junior  being  then  mayor, 
17i?(%^  senior,  and  W.PkiUipSf  being  two  of  the  alderaiei, 
were  put  in  nomination  by  the  free  burgesses,  and  that 
Hedge  senior  was  elected ;  the  iddermen  then  pres»t 
(exclusive  of  the  nominees  and  the  mayor)  being  only 
four ;  one  other,  as  appeared  by  the  corporation  books, 
being  dead  at  the  time,  and  otiier  four  iieing  absent,  one  of 
whom,  of  the  name  of  Benjamin  Smithy  had  never  in  any 
manner  taken  upon  himself  the  office  of  alderman,  nor 
done  any  corporate  act  from  his  election  until  liis  death, 
nor  had  he  taken  the  oath  of  office^  which,  by  the  charter, 
is  essential  to  the  completion  of  the  title  of  aldemuuu 
Hedge  senior,  after  his  election,  took  the  oath  of  office^ 
before  the  then  mayor,  and  acted  as  mi^or  during  the 

'  ensuing  year.  With  respect  to  the  defendant's  election, 
it  was  proved  that  Abell  and  Sm/AieSf  two  of  the  alder- 
men then  present,  had  been  themselves  elected  in  the 
presence  of  a  less  number  of  one  of  the  classes  in  whom 
the  election  of  an  alderman  is  vested  by  the  charter, 
than  is  required  by  the  charter ;  and  that  informations 
of  quo  warranto  had  be^i  filed  against  them  in  Easter 
term,  1813,  for  usurpation  of  their  oflBeei  prior  to 
the  defendant's  election,  and  from  thence  contfinially 

'  to  the  filing  of  the  informations;  to  wliich  they  i^* 

^  peared,  and  confessed  the  usurpatbn,  and  diadadraed; 

'  and  thereupon  jndgments  of  ouater  were  altered  agaitist 
one  of  them  in  the  same  term,  and  against  the  other  in 

'  Hilaty  term  felkming. 

'  And 
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V 

And  Iwo  questions  were  now  made  upon  these  issues ;  1816. 
first,  whetlier  evidence  was  admissible  to  shew  that  Hedge 
the  elder  had  not  been  legally  elected  mayor  at  the  election 
in  1808,  he  having  acted  as  mayor  de  factOy  and  being 
dead  at  the  time  of  the  trial :  Secondly,  whether  evi- 
dence was  admissible  to  impeach  the  election  of  AheU 
or  Smythiesy  who  were  present,  and  acted  as  aldermen  at 
the  defendant's  election. 

Spankie,  for  the  crown,  argued  that  the  election  of 
Hedge  senior,  iif  1808,  was  void  upon  the  principle, 
that  where  a  corporate  act  is  to  be  done  by  a  definite 
body,  a  majority  of  that  body  must  be  present  and  con- 
cur in  the  act  (a) ;  whereas  a  majority  of  the  residue  of 
the  aldermen,  after  the  nomination  of  jF£?%e  senior,  and 
Phillipsj  was  not  present,  four  only  being  present  of  nine, 
which  constitute  the  residue  of  the  integral  body  of 
aldermen  after  the  nomination.  And  he  further  argued 
that,  upon  these  pleadings,  the  legal  title  of  Hedge 
senior  as  mayor  was  put  In  issue,  and  therefore  evi- 
dence was  admissible  to  impeach  that  title.  Although 
Hedge  senior  acted  as  mayor  defacto^  it  is  to  be  observed, 
that  where  strangers  are  not  interested,  acts  done  by  an 
usurper,  or  a  mayor  defacto^  or  tmder  his  authority, 
arc  void.  For,  as  in  civil  actions,  the  plaintiff  ntust  reco- 
ver on  ^is  own  title :  so  in  cases  of  information  in  nature 
of  (pto  warranto,  for  usurpations  upon  the  rights  of  the 
crown,  the  defendant  must  at  once  shew  a  complete  title. 
If  he  full  in  it,  or  in  the  chain  of  it,  judgment  must  be 
given  against  him.(i)  Therefore,  in  Bex  y.  Lisle  {c\ 
the  Court  strongly  inclined,    that  the  presence  of  a 

(a)  Ra  T.  BiUnnger^  4  T.  It.  8ia  .  JBer  t.  MHUr,  6  T.  R.  SS8. 
(*)  Rex  T.  Leigh,  4  Burr,  9146,  47.  per  raietJ. 
(<r)  3  Ar.  1090.     More  fuUy  reported  ia  Andrews,  1S8.    8m  p.  174. 
See  alao  J2«r  V.  ^falde^,  4  Bvrr,  S195.  2140. 

T  2  mayor 
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1816.       niayor  defacto^  recently  prosecuted,  and  against  whom 
JT^Zr       judgment  of  ouster  had  been  obtained,  would  not  be 
.  sufficient  to  authenticate  the  defendant's  election.    So 
in  Rex  v.  Hebden  (a),  the  defendant  made  title  to  the 
office  of  baili£^  from  an  election  under  the  bmlifiship  of 
Batty  and  Atmstrong ;  and  on  issue  joined,  whether 
these  were  Vailifis  or  not,  a  record  of  a  judgment  of 
ouster  against  them  was  read  in  evidence,  and  was  after- 
wards hdd  to  have  been  properly  admitted.    Yet  it 
appeared,  that  Batty  and  Armstrong  had  been  baili£&  de 
.Jacto.      The  'like  evidence  was    admitted  in  Bex  v. 
Grimes  (6),  and  the  Court  gave  judgment  against  the 
defendant,  on  the  ground,  that  Leighj  who  had  presided 
si  his  election,  was  not  a  rightful  mayor.     Nor  does  the 
death  of  Hedge  senior,  in  this  case,  preclude  the  admis- 
sion of  evidence  to  impeach  his  title;  for  this  is  diffisrent 
from  Bex  v.  Spearing  (c),  where  the  party  died  in  the 
undisturbed  possession  of  his  franchise :  and,  besides, 
t)ie  statute  32  G.  3.  c.  58.,  which  passed  since  that  deci- 
sion, fixes  the  time,  which,  before  then,  was  discretionary, 
within  which  titles  may  be  impeached. 

Upon  the  second  question,  he  contended,  that  the 
arguments  already  urged,  applied  in  an  equal  degree^  if 
not  a^tiori,  in  favor  of  the  admissibility  of  evidoice  to 
impeach  the  titles  o(  Abell  and  Smithies.  For  the  issue 
being,  whether  the  defendant  was  elected  by  the  major 
part  of  the  residue  of  the  aldermen,  what  could  be 
.  more  directly  in  point  than  to  shew  that  two  of  the  resi- 
due who  elected  him  were  not  aldermen  ?  In  Foot  v. 
Frame  {d)^  it  was  not  doubted  that  the  title  pf  the 

(«}  8  8tr.  1 109.    Andr.  588.  ^.  C 

(6)  5  Burr,  2598.  8.  P.  Hat  t.  Smart,  4  Burr.  2S4U  Itejt  t.  MaOat 
S  Barnard.  408.  Bet  v.  Mardmg,  cited  in  Bete  ▼.  JS^ynaUan,  0»u  temp, 
Httrdw.  150. ;  and  in  Rex  v.  JDtsfe,  Jndr.  168. 

(c)  1  T.B.  4.n,  (d)  Str.625. 

alder- 
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aldermen  present  at  the  election  might  be  enqaired        1816. 


into. 


Scarlett^  contra,  argued,  upon  the  first  question,  that 
the  title  dejure  oi  Hedge  senior  to  be  mayor,  was  not  in 
question ;  the  issue  that  he  was  not  mayor  involving  only^ 
the  fact,  and  not  the  right.  And  in  answer  to  Rex  \^ 
Usle^  he  said,  the  issues  not  being  stated  in  the  report, 
non  constat  that  the  title  of  the  mayor  de  jure  was  not 
the  very  question  upon  record ;  but,  taking  it  as  an  au- 
thority in  point,  it  amounts  to  no  more  than  the  strong 
inclination  of  the  Court,  in  a  case  where  the  title  had 
been  recently  prosecuted,  and  where  a  judgment  of 
ouster  had  been  obtained ;  both  which  are  wanting  in 
the  present  case.  And  it  is  remarkable^  that  Aston  J. 
refers  to  this  authority  as  to  the  inclination  of  the 
Court,  but  adds,  at  the  same  time,  that  he  would  ^ve 
no  opinion  on  this  point  {a)  The  issue^  then,  that 
Hedge  was  not  mayor,  importing  that  he  was  a  mere 
usurper,  without  any  color  of  title,  is  well  met  by  shewing 
him  mayor  defacto^  an^  cannot  be  answered  by  imput- 
ing to  him  merely  an  imperfection  of  title,  as  if  he  were 
the  party  litigant.  And,  supposing  his  title  liable  to  be 
impeached  in  this  collateral  proceeding,  yet  upon  this 
issue  the  evidence  was  inadmissible;  for  if  it  had  been 
meant  to  go  beyond  a  denial  of  the  fact,  it  ought  to 
have  been  replied  specially,  that  although  Hedge  acted 
colorably  as  mayor,  yet  was  he  not  mayor  de  jure^ 
which  would  have  given  notice,  to  the  defendant  of  the 
point  intended  to  be  raised.  But,  if  any  thing  more 
were  wanting,  the  death  of  iifc</g^  would,  of  itself,  be 
sufficient  to  preclude  farther  enquiry.    For  it  is  a  well 

{aYRcty.  Maiden,  A  Burr.  2140. 

T  3  known 
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181 G.       known  rule  in  practice,  that  a  man's  title  to  an  office^ 
~       which  he  has  been  permitted  to  exercise  during  his  life. 

The  KiKC  '^  ° 

against        shall  not  be  impeached  after  his  death,  so  as  to  afiect 

Smith. 

Other  men's  rights.  And  thp  reason  of  this  is  plain ; 
because^  if  living^  he  might  possess  both  -knowledge  and 
means  to  protect  his  own  titles  which  by  his  death  are 
lost :  the  loss  of  which,  peradventure,  might  operate  to 
the  prejudice  of  other  men's  titles,  if  his  were  to  remain 
open  to  impeachment.  Wherefore,  in  Bex  v.  Spear- 
ifig  (a),  Blackstone  J.  would  not  sufier  the  pardea  to  go 
into  evidence  to,  impeach  the  title  after  the  death 
of  the  person  from  whom  it  was  derived  As  he 
had,  in  fact,  been  m^or,  it  should  be  taken  that  he  had 
been  rqpilarly  so.  But  if  it  were  material,  upon  the 
present  occasion,  to  go  into  the  validity  of  Hedg/n 
'  title,  it  might  be  contended  that  his  election  was  well 

made ;  for  the  charter,  in  prescribing  that  the  residue 
should  elect  after  the  nomination,  had  for  its  object, 
principally,  to  point  out  the  time  when  the  election 
should  take  place ;  viz.  that  it  should  follow  the  nomi- 
nation ;  consequently,  it  would  be  a  forced  construction 
of  its  language  to  interpret  what  is  mandatory  only  in 
respect  of  time,  as  exclusive  of  particular  persons,  which 
persons  it  would  have  been  easy  to  exclude  by  express 
words,  if  it  had  been  so  intended.  Now  it  appears  that 
there  were  present  at  Hedges  election,  besides  the  mayor 
and  the  two  nominees,  four  aldermen,  who  concurred 
in  his  election,  making  altogether  seven,  which  was  a 
majority  of  the  mayor  and  the  rest  of  the  aldermen. 

Upon  the  second  question,  he  submitted,  that  it  was 
not  competent,  upon  tliis  record,  to  go  into  evidence 
to  disqualify  particular  voters.  Such  a  course,  it  is  ob- 
vious, would  lead  to  interminable  enquiry,  for  it  csiunot 

(•)  I  T.  n.  i. 

stop 
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stop  with  the  particular  voter,  but  must  pervade  the        181 6. 
titles  of  those  from  whom  he  derives  title,  and  so  on  in  ,   ijJITKzifo 
infinitum ;  which  would  be  pregnant  of  the  most  serious       ^^ 
inconvenience.     And   how  is  it  possible  for  a  party 
without  notice^  to  be  prepared  to  defend  the  title  of  every 
Toter  ?     Therefore   in  Sjpnmers  v.  B^em  (a)  it  was 
holden,  that  the  rights  of  the  voters  to  their  corporate 
franchises  could  not  be  gone  into  on  the  trial  of  the, 
rights  of  the  elected,  without  notice  on  the  record  or 
collaterally;  Lord  Mansfield  C^J.  observing  <<  This  is 
settled,  that  no  corporator  is  bound  by  surprise  to  go 
into  the  original  q[ualification  of  any  corporator  in  pos- 
acsdon,  who  voted  for  him  at  his  election,  especially 
without  notice." 

Lord  EzxENBOROUGfi  C.  J.  As  to  the  question, 
whether  it  is  competent  to  impeach,  upon  a  collateral 
issue  concerning  the  rights  of  the  elected,  the  title. of 
the  voter ;  if  the  case  had  turned  upon  it,  I  should  havd. 
desired  further  time  for  consideration :  the  language  of 
Xiord  Manffieldj  in  Symmers  v.  Begem^  is  certainly  very 
strong.  But  upon  the  competency  to  enquire  into  the 
validity  of  the  election  o(Hedgej  the  presiding  officer 
at  the  defendant's  election,  I  cannot  entertain  a  doubt. 
To  constitute  a  valid  election  of  mayor  under  this 
charter,  it  is  necessary  that  a  majority  of  the  aldermeu,  ' 
after  deducting  the  nominees,  taking  this  body  to  exist 
in  the  manner  constituted  by  the  charter,  should  be  con- 
vened and  present;  instead  of  which,  independently  of 
the  mayor  and  the  two  nominees,  we  find  there  were  but 
four  present     Therefore,  without  going  further,  this 

(a)  2  Cowp.  489. 

T  4  seems 
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seems  to  me  to  constitute'  a  sufficient  obgection  to  the 
defendant's  title. 


Bayl£y  J.  I  am  entirely  of  the  same  opinion.  I 
tbiiik  the  third  issue  raises  the  qnestioUf  whether  Hedge 
ii^as  a  lawful  mayor.  The  issue  taken  is,  that  Hedge 
was  mayor,  which  cannot  be  satisfied  by  proving  him 
mayor  defacto;  but  ruses  the  question  whether  he  was 
mayor  dejure.  The  jury  were  not  precluded  from  exa^ 
mining  into  his  title ;  and  if  so,  I  think  it  is  quite  clear 
that  he  was  not  a  lawful  majror.  The  right  of  election  is 
in  the  mayor  and  re^du^  of  the  aldermen,  or  die  major 
part  of  .them.  If,  by  the  residue  of  the  aldarmen,  is 
meant  that  the  nominees  are  to  be  included,  then  a  suf- 
ficient number  was  present;  but  if  <<  the  residue^'  is 
^elusive  of  the  nomine^  the  number  was  insuffident. 
When  we  look  at  the  charter  and  the.  instances  in  wbidi 
this  word  ^  residue''  occurs  in  it,  I  think  it  is  beyond  a 
doubt  that  it  is  to  be  imderstood  in  an  exdusive  sense. 
The  charter  says,  ^  the  residue,  or  the  major  part,  after 
the  nomination ;"  which  plainly  imports  an  exception  of 
those  persons  previoudy  nominated.  I  cannot  suppose 
that,  in  the  same  dause^  it  would  give  to  different  per- 
sons the  right  of  election  in  case  of  death  and  on  an 
ordinary  election.  If  so^  there  is  an  end  of  the  ques- 
tion, for  there  were  not  five  present. 

Abbott  J.  I  entirely,  agree  with  my  lord  and  my 
Brother  Bayley  upon  this  issue.  It  is  not  necessary  to 
consider  the  others,  although  I  think  this  case  not  dis- 
tinguishable from  Symmcrs  v.  Segem. 

HOLROTD 
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HoLBOTD  J.    I  am  of  the  Bame  opinioD.    If  there       1816. 

was  not  a  suflSci^t  number  of  persons  present,  there 

was  not  an  election ;  and  if  no  election,  then  Hedge  only        ogamH 

Smith. 

exercised  the  office,  and  was  never  in  by  lawful  title. 
He  was  not,  therefore^  mayor  within  the  terms  oi  this 

Judgment  for  the  Crown. 


Skirbow  against  Tagg.  Jvms?^. 

HTHE  defendant,  an  attorn^,  had  nqrlected  to  renew  ADattomey 

his  certificate,  which  expired  in  Deceinber  last,  until  his  pritUcge  by 
Jimeg  and  having  been  arrested  in  the  interval,  and  com*  ^^ir  bif  certi- 
pelied  to  give  a  bul-bond,  obtained  a  rule  nisi  for  his  ^j^  ^^ 
discharge^  and  for  delivering  up  the  bail-bond  to  be  can-  ^J^*' 
celled,  on  the  inround  of  his  privileee.  **  '''**?  ***• 

'  o  r         -o  .  tpaceof  one 

Beader^  who  shewed  cause,  objected  on  stat  37  G.  3. 
c  '90.  &  30.,  that  the  defendant  not  having  obtained  his 
certificate^  was  in  the  situation  of  an  attorney  who  had 
ceased  to  practise ;  and,  being  incapable  of  acting  as  an 
attorney,  was,  of  course  deprived  of  his  privilege. 
And  he  cited  Brooke  v.  Bryant,  {a) 

EspinasUf  in  support  of  the  nde^  denied  that  the 
effect  of  the  defendant's  neglect  to  obtain  his  certificate 
was  to  suspend  his  functions  of  attomqr  during  the  in* 
terval,  though  it  made  him  liable  to  a  penalty    An  at* 

(a)  7r.il.  25. 

tomey 
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1816.  wards  judgment  was  entered  as  follows :  ^  Therefore  k 
'""""'  is  considered,  that  notwithstanding  the  verdict  in  form 
againsi  aforesaid,  found  for  the  defendants,  upon  the  issue 
jpuied  between  the  parties  upon  the  pica  of  the  defend- 
ants by  them  secondly  above  pleaded  in  bar,  die  plain- 
tiff recover  against  the  defendants  her  damages  upon  the 
said  count,  by  the  jury  in  form  aforesaid  assessed,  &c" 

And  the  errors  assigned  upon  this  judgment  were, 
that  the  defendants'  plea  was  sufficient  to  bar  the  action, 
and,  therefore,  judgment  ought  to  have  been  given  for 
them,  upon  the  issue  and  verdict  thereon ;  and  the  com- 
mon error  was  assigned  upon  the  judgment  given  for 
the  plaintiff  upon  the  promise  in  the  said  count. 

And  the  point  now  insbted  on  for  the  plaintiffi  in  error, 
was  this,  that  Sinclair  having,  by  his  laches,  in  omitting  to 
give  notice  of  the  non-acceptance  of  the  bill,  discharged 
them  from  their  liability,  could  not,  by  his  subsequent  in- 
dorsement to  the  defendant  in  error,  revive  that  liability. 

Which  point  was  maintained  by  Giffbrd^  for  the 
plaintifi  in  error,  who  argued,  first,  upon  a  consider- 
ation of  the  mutual  engagements  between  the  drawer 
and  the  holder  of  a  bill  of  exchange.  The  drawer, 
he  said,  undertakes  that  the  drawee  shall  accept  the  bill, 
and  shall  also  pay  it  at  the  period  of  its  mattirity: 
upon  &ilure  of  either  of  which  condition^  the  drawer 
becomes  liable^  provided  he  has  due  notice.  The  holder, 
on  the  other  hand,  undertakes  for  due  diligence  in 
.  seeking  payment,  and  giving  notice  of  any  disappoint- 
ment which  may  happen  in  the  pursuit  of  it.  It  is  in- 
deed optional  with  the  holder,  where  the  bill  is  payable 
after  date,  to  present  it  for  acceptance,  or  to  wait  until 
the  bill  arrives  at  maturity,  relying  in  the  interval  on 
the  credit  of  the  drawer,  and  present  it  at  once  for  pay- 
4  ment ; 
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ment;  but  if  he  elect  the  former  conrse,  and  acceptance  1816. 
is  refased,  he  is  as  much  bound  to  eive  notice  of  this 
refusal,  as  he  would  be  to  give  notice  of  non-payment,  afumat 
if  he  wait  till  the  bill  becomes  doe,  and  payment  is  re- 
ttaed.  (a)  The  reason  of  which  has  already,  in  part,  been 
stated,  viz.  because^  immediately  on  failure  of  the  drawee 
to  accept,  the  drawer  or  indorser  becomes  liable  (6); 
whence  it  follows,  that  the  drawer  ought  to  have  an  op- 
portunity, forthwith,  of  withdrawing  his  effects  out  of 
the  hands  of  the  drawee.  Thus  the  mutual  engagements 
between  the  drawer  and  holder  of  a  bill  of  exchange 
requiring  notice,  the  law  has  adopted  the  rule^  and  dis- 
charges the  drawer  if  notice  be  not  given ;  and  it  would 
be  converting  the  rule  of  law  into  a  dead  letter,  if  the 
party  violating  it  may,  after  the  drawer  is  discharged, 
cure  his  own  default,  and  by  indorsing  over  the  bill,  re- 
vive the  drawer's  responsibility.  It  appears,  however, 
that  Lord  EUenborough  thought  differently  of  the  rule 
of  law,  and  of  the  means  of  evading  it,  when  he  pro- 
nounced, that  **  if  the  indorsers  be  once  discharged 
by  the  laches  of  the  holder  at  the  time,  in  not  giving 
due  notice  of  the  dishonour,  their  responribility  can- 
not be  revived  by  the  shifting  of  the  bill  into  other 
hands."  (c)  If  this  were  a  question  on  whom  the  hard- 
ship ought  to  &1I,  it  might  be  enough  to  state,  that,  on 
the  one  hand,  die  drawers  are  concerned,  who  have  al- 
ready suffered  by  want  of  notice^  and  were  not  privy  to 
the  subsequent  indorsement ;  on  the  other,  the  indorsee, 
-who  derives  her  title  immediately  by  indorsement,  from 

(a)  Bleumlw.  Birti,  5  Burr.  2670.      GoodaU  w.  DoUey,  I  T.Jt.  712. 
Hoscow  ▼.  Hardy,  2  Campb.  N.  P.  C  458. 

(b)  HaUingalls  V.  Ghster,  5  East,  4B\. 

(c)  Hotcow  ▼.  Haiify,  2  Campb.  J^.  F.  C.  458.     12  £a9i,  434. 

the 
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1816.  the  transgressing  party,  (and  how  could  he  confer  a 
^^  better  title  than  he;  had  himself)  and  who,  by  taking  the 
bill  unaccepted,  must  have  done  it  upon  the  faith  re- 
posed in  the  party  indorsing  it,  that  he  had  done  no  act 
to  discharge  die  security.  The  hardship,  therefor^  if 
there  be  any,  ought  to  fidl  where  the  confidence  was 
misjdaced,  and  where,  the  remedy  lies  inunediately 
against  the  party  who  has  abused  it.  As  to  any  sop- 
.  posed  inconvenience  Ukdy  to  result  from  the  adoption 
of  these  arguments,  it  may  be  doubtful  how  far  the  un- 
restrained circulation  of  unaccepted  bills  ought  to  be 
placed  to  the  account  of  public  convenience^  if,  under 
that  term,  is  comprdaended  a  due  regard  to  individnal 
security.  But  however  this  may  be,  it  is  submitted,  in 
the  language  of  the  learned  Judge  who  dissented  in  the 
Common  Pleas,  *^  That  as  the  law  limits  the  responsi- 
bility of  parties  to  bills  of  exchange^  by  certain  rules  for 
the  negociation  of  them,  those  rules  ought  not  to  be 
varied  by  the  introduction  of  new  and  unnecessary  dis- 
tinctions or  exceptions." 

Titidiiff  contra,  was  stopped  by  the  Court. 

Lord  Ellemborouoh  C  J.  At  a  very  late  period, 
after  the  law-merchant,  as  it  regards  the  subject  of  hills 
of  exchange,  had  obtained  for  many  centuries,  the  cases 
of  BUiard  v.  HirU  and  GoodaU  v.  DcUey  were  decided* 
I  do  not  mean  to  insinuate  any  thing  against  the  autho- 
rity of  those  decisions.  They  establish  this,  that  if  the 
party  holding  a  bill  of  exchange^  receive  notice  of  its 
dishonour,  he  is  bound  to  communicate  this  to  the 
drawer.  But  it  luis  not  yet  been  determined  that  the 
want  of  notice  operates  further  than  a  personal  dis- 

chai;g^ 
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duuPge  of  the  drawer,  as  againat  the  party  fiuling  to  give  1816. 
the  neomary  notice^  nor  that  an  inoooent  indorsee  shall  ~ 
be  barred  of  his  aetkni'  by  any  latent  defect  in  the  agoinst 
transfer,  or  concoction  of  the  bill,  except  in  the  two 
cases  of  the  bill  being  given  on  a  gaming  or  usurious 
conaidenitieii^  The  inconvenience  of  a-  more  extended 
doctrine  mnUr  be  apporait ;  fer,  suppose  the  holder  to 
be  the  eleventh  pevscn  into  whose  hands  an  unaccepted 
bill  has  passed,  in  succession,  by  indorsement ;  the  bill 
arrives  at  maturity,  and  is  presented,  in  due  course,  &r 
pa3aiient,  and  payment  is  refiised,  and  notice  is  given 
to  the  drawer.  According  to  the  doctrine  of  to-daj^,  the 
holder  is  not  in  a  condition  to  maintain  his  action,  un- 
less he  can  steer  dear  of  any  vice  which  the  bill  may 
have  acquired,  by  having  been  tendered  for  acceptance 
by  some  one  of  the  numerous  holders  through  whose 
hands  it  has  passed.  A  long  enquiry  must  be'initituted 
through  the  whole  series  of  indorsees^  in  order  to  ascer- 
tain if  any  previous  presentment  was  made,  and  in  what 
manner  it  was  dealt  with*  Would  it  be  possible  to  con- 
duct the  n^gociation  of  bills  of  exchange  if  all  this  in- 
vestigation were  necessary?  What  means  has  the  holder 
of  gaining  this  information?  Must  it  be  obtained  by 
private  enquiry?  That,  as  it  seems  to  me,  would  tend 
to  cast,  about  bills  of  exchange,  a  precarious  diaracter, 
that  would  afiect  their  credit,  and,  perhaps,  totally  ex- 
dude  them  from  drculation.  The  cases  of  Meutrd  v. 
Hirti  and  Goodall  v.  DoOet^t  decided,  that  the  indorser 
should  be  discharged,  but  that  was  as  between  the  in- 
dorser and  the  party  guilty  of  laches,  which  the  plain- 
tiff, in  both  those  cases,  was.  It  may  be  material  to 
give  the  drawer  notice,  in  order  to  enable  him  to  with- 
draw his  effects.    This,  tberefbrci  may  form  a  sound 

excep- 
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1816.  eicception  as  against  the  party  gailty  of  lachesi  but  it 
"*~~  is  a  very  difierent  consideratian.  whether  it  shall  vitiate 
against  the  bill  in  the  hands  of  an  innooent  indorsee^'  like  the 
cases  of  usury  or  gaming*  It  is  argued,  that  the  diawer 
is  only  conditionally  liable,  if  the  biU  be  dishonoured  by 
non-acceptance  or  non-payment,  provided  he  has  notice. 
But  it  is  no  part  of  the  condition,  that  he  shall  be 
discharged  juoad  every  holder,  if  the  dishonour  be  not 
within  the  knowledge  of  the  holder.  Such  a  posidon, 
I  believe^  is  not  liud  down  in  any  case^  and  wooU, 
as  it  seems  to  me,  be  carrying  the  doctrine  further  than 
is  necessary  or  convenient,  involving,  perhaps,  the  ne- 
gociation  of  bills  of  exchange  in  precarious  nncertunty. 
The  drawer  who  issues  bis  bill  into  the  world,  without 
[Hrocuring  its  acceptance,  is  not  without  some  degree 
of  blame.  He  issues  it  in  an  imperfect  state,  and  cannot 
justly  complain  of  the  neglect  of  any  indorKC  who  takes 
the  bill  in  this  states  bdng  cc^izant  of  no  circum- 
stances to  vitiate  it,  and  loddng  merely  at  the  names 
upon  it  Upon  the  whole,  it  appears  to  me,  that  no 
^luthority  has  pronounced  that  a  bill  of  exchange  shall 
be  a  void  security,  in  the  hands  of  an  innocent  ind(»seei 
who  has  no  knowledge  that  the  bill  has  ever  been  dis- 
honoured,  because  a  former  bolder  has  omitted  to  give 
notice  to  the  drawer  that  the  drawee  has  refused  accept- 
ance; and  that  such  a  doctrine  would  be  destructive  of 
the  very  policy  and  effect  of  this  species  of  instrument, 
by  rendering  its  credit  of  so  precarious  a  nature  that 
no  person  would  lie  found  willing  to  trust  to  it,  especi- 
ally if  a  number  of  names  were  indorsed  upon  it. 

Baylet  J.    I  am  of  the  same  opinion.    BBls  of  ex- 
change being  negodable  instruments,  a  diflferoit  rule 

iqpplies 
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applies  to  them,  from  that  which  governs  ordinary  in-  1816. 
struments:  so  that  an  indorsee,  bon&  fide  and  for  a  "  " 
valoable  consideration,  may  possibly  stand  in  a  better  Qffnmt 
situation  than  the  indorser.  Usury  and  gaming  form 
two  exceptions  to  this,  both  afiecting  an  innocent  in- 
dorsee; and  there  is  one  other,  where  the  indorsee 
cannot  be  said  to  be  an  innocent  party,  that  is,  where 
he  takes  a  bill  over-due,  or  where  the  bill  bears  on  the 
face  of  it  the  mark  of  having  been  dishonored,  as  if  it 
be  noted  for  non-acceptance.  In  all  other  cases,  al- 
though the  want  of  notice  may  be  a  good  defence,  as^ 
against  the  indorser,  it  affords  none  as  against  an  in- 
nocent indorsee.  The  drawer  might  avoid  all  diffi- 
culty, by  drawing  the  bill  payable  to  his  own  order,  and 
procuring  an  acceptance  before  issuing  it  If  he  draw 
it  payable  to  a  third  person,  and  issue  it  in-its  unac- 
cepted state,  the  imperfection  lies  at  his  door,  aqd  he 
must  take  the  consequence.  The  question  being  whether 
the  loss  shall  fall  on  him  or  upon  an  innocent  indorsee^  it 
seems  to  me,  that  the  law  casts  it  where  it  ought  to  fall. 
It  is  argued,  that  there  is  no  hardship  in  casting  the 
loss  on  the  indorsee,  because  he  received  the  bill  on  the 
individual  credit  of  the  indorser ;  but  that  argument,  I 
think,  is  not  supported  by  the  premises,  because  an  in- 
dorsee takes  a  bill,  not  upon  the  credit  of  the  indorser 
alone,  but  of  all  the  names  which  appear  upon  the 
biU. 

Abbott  J.  I  confess,  it  always  appeared  to  me  to 
be  an  anomaly,  that  the  holder  of  a  bill  of  exchange 
should  not  be  bound  to  present  it  for  acceptance,  and 
yety  if  he  does  present  it,  and  acceptance  is  refused,  that 
he  should  be  bound  to  give  notice  to  the  drawer,  under 

Vol.  V,  U  pain 
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181  &  pi^in  of  haying  him  discharged.  To  extendi  however, 
•  the  doctrine  of  discharge  to  a  case  like  the  present, 

t^fakut  would;  in  my  opiniodi  be  attended  with  very  injurious  oon- 
«eqUencesi  as  it  would  almost  destroy  the  negodation  of 
instruments  of  this  nature ;  for  no  prudent  person  would 
take  a  bill  of  exchange^  if  it  were  to  be  subject,  in  his 
hands,  to  all  such  latent  defects  as  the  present  1  am 
ofopinion^  therefore^  that  we  ought  not  to  extend  the 
doctrine  beyond  the  authorities  cited. 

'  HoLAOYD  J.  I  am  of  the  same  opinion,  that  there 
ought  to  be  judgment  for  the  defendant  in  errcMr.  Thb 
oonolUsion,  I  think,  follows  from  some  of  the  principles 
laid  down  in  argument  on  the  other  side.  I  agree  ia 
the  podtioH  that  the  drawer  undertakes  that  the  drawee 
shall  accept  and  pay.  ^If  the  holder  taider  the  bill  for 
acceptance^  and  acceptance  is  refused,  he  knows  that  the 
drawer  is  thereby  defeated  in  his  expectation ;  therefore, 
'  it  becomes  his  duty  to  give  notice  to  the  dittwer*  and  if 
Jm  neglect  this>  he  is  guilty  of  lachesi  and  ought  to  su£kr 
for  his  negligence  rather  than  the  drawer.  This  was 
the  grotuid  on  which  the  case  o(  Blesard  y.' Hirst  was 
determined.  But  such  is  not  the  present  case,  where  the 
bill^  in  its  unaccepted  state,  has  passed  into  the  hands  of  a 
haak  fide  indoi^ee  to  whom  no  lacfaea  is  imputable. 
Upon  the  principle  already  laid  down,  the  drawer,  in 
such  a  case,  holds  out  to  the  indorsee  that  the  bill  will 
be  accepted  and  paid ;  and  if  this  fails,  ought  he  not  to 
«tiffer  rather  than  the  indorsee  who  hath  ni>  knowledge 
whatever  that  the  bill  has  been  dishonored?  The  case 
of  BoKcnx)  y.  Hardy  differs  from  thisy  because  there  the 
plluntiff  took  up  the  bill  of  his  own  wron^  after  the 
bolder  hy  his  laches  bad  discharged  the  drawer  and 

prior 
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prior  inddrsers,  and  therefore  it  was  properly  hoideii)  181Gi 
that  the  plailitiff  cOuld  not  recoyet  against  a  prior 
iodorser.  The  areater  part  of  the  learned  counsel's  agqmsi 
argument  would  apply  to  the  case  of  a  stolen  bill,  where 
the  felon  has  indorsed  it  to  a  bond  fide  holder ;  but  what 
says  the  law  in  such  case  ?  Not  that  the  indorsee  takes  the 
bill  on  the  individual  credit  of  the  felon,  so  that  he  must 
Stand  or  fidl  by  the  felon's  title,  but  that  he  shall  recover 
on  his  own  title^  seeing  that  he  might  take  the  bill  on 
the  credit  of  all  the  names  which  appear  on  the  bill* 
Usury  and  gaming  consideriitions  render  the  bill  void  in 
its  original  formation.  I  remember  the  case  in  Z^^ngw 
las{a)i  where  the  Court  reluctantly  yielded  to  that 
doctrine.  This  is  not  the  case  of  a  void  bill ;  the  i&p 
dorsee  is  chargeable  with  no  n^ligeno^  and  I,  there^ 
for^  thmk,  thai  the  draw^  is  still  liable* 

Judgmeht  affirmed* 

(a)  See  LoV)e  r.  ff  otter,  Doug.  1S6. 


Young  against  Rowis.  i^»*%, 

ASSUMPSIT*     The    plamtijOT  declares,  that  one  in  declaring 

J.  AfL  on,  Sea,  according  to  the  custom  of  mer-  ^^^of  auu 

chants,  &c.,  made  his  bill  of  exchange,  &c.,  and  then  ^^^^j^;. 

and  there  directed  it  to  the  defendant,  and  thereby  '^J^JJ^'' 

required  him,  two  months  after  date,  to  pay  to  his  (the  Held,  not  neu 

^  cessary  to  aver 

aaid  J.  M!s)  order  300/.,  for  value  in  account,  and  then  a  presentment! 

at  the  place. 

and  there  delivered  the  same  to  the  defendant ;  which  said 

bill  of  exchange  the  defendant  afterwards,  to  wit,  on  the 

sf^me  day  and  year  aforesaid,  at,  &c.,  upon  sight  thereof^ 

U  2  accepted^ 
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1816.  acceptedj  according  to  the  said  custom  qfmerchantSy  jNiy- 
""""~  able  at  Sir  John  Perrinir  and  Co.\  bankers^  London. 
againtt  And  the  plaintiff  avers,  that  J.  M.  indorsed  the  bill  to 
him,  of  which  the  defendant  had  notice,  by  reason  of 
which  premises,  &c,  the  defendant  then  and  there  be- 
came liable  to  pay  the  sum  of  money  specified  in  the  bill, 
according  to  the  tenor  and  effect  of  the  said  bill  of  ek- 
change^  and  of  his  said  acceptance,  and  of  the  said 
indorsement,  and  being  so  li^ble^  &c 

Demurrer,  assigning  for  cause,  that,  although  it  is 
alleged  by  the  declaration  that  the  said  bill  was  accepted 
by  the  defendant,  and  made  payable  at  Sir  JMn  Paring 
and  Co/s,  bankers,  London  /  yet  it  is  not  alleged,  nor 
can  it  be  collected  from  the  declaration,  that  the  said 
bill  was  ever  presented,  or  shewn  for  payment,  either 
when  it  became  due  or  payable,  or  before,  or  sincc^  at 
(he  said  Sir  John  JPerring  and  Co/s, 
Joinder. 

piffbrd^  in  support  of  the  demurrer,  cited  Saunderson 
y.  Baooes  (a),  and  put  the  case  of  an  acpeptor  of  a  bill 
upon  the  same  footing  with  that  of  the  maker  of  a  pro- 
missory note;  in  which  case  it  was  holden,  that  the 
note  must  be  presented  at  the  place  where  it  is  made 
payable;  and  the  reason  given  in  that  case  applies  as 
well  to  the  acceptance  of «  bill  of  exchange,  viz.  because 
it  forms  part  of  the  contract.  How  can  the  Court, 
upon  demurrer,  pronounce  that  it  was  not  part  of  the 
contract,  when  the  declaration  alleges  that  the  defend- 
ant accepted  the  bill,  payable  at  a  particular  place? 
He  referred,  also,  to  Gammon  v.  SckmoU  (&},  and  Bishop 
V.  Chttty.  (c) 

(a)  14  East,  500.  (h)  S  Taunt.  544.     1  Mar$h. 
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Holi,   contra,    referred  to.  a  passage   from  PathieTf  181(t. 

"  that  if  a  man  accept  a  bill,  payable  at  his  own  house,  '^ 

^    ,  *  "  Yotrifo 

It  is  not  a  conditional  acceptance."  agmmt 


Lord  Ellenborough  C.  J.  This  demurrer  raises 
the  question  upon  which  we  have  already  pronounced 
our  judgment  (a),  and  upon  which  the  Court  of  0>m- 
mon  Pleas  difier  from  this  Ciourt.  Adhering  to  our 
former  decision,  we  giye  judgment  for  the  plaintiil^  as 
there  will  be  an  opportunity  of  taking  the  opinion  of  a 
court  of  error. 

BATLxr  J*  It  may  be  worth  considering,  whether  an 
acceptance,  payable  at  a  particular  place,  is  not  accord-* 
ing  to  the  custom  of  merchants,  for  the  convenience  of 
the  party  to  whom  the  acceptance  is  given.  If  this 
throws  on  the  holder  the  obligation  of  presentment  at 
the  particular  place^  the  want  of  such  presentment  will 
discharge  all  intermediate  parties,  there  will  be  an  end 
of  tlus  kind  of  acceptance. 

HoLROYD  J.  referred  to  Smiik  v«  De  la  Fontaine,  {b) 

Pdf  Cunatfi^ 

Judgment  for  the  plaintiff  (r) 

(a)  See  FeTUon  v.  Goundry^  15  £aif,  459. 

(6)  Bayiey  on  Bills,  hy  Damei,  129.  n, 

(c)  Set  2  Brod,  165.»  where  this  judginent  was  reversed  InDorn*  Proct 


us 
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j^sth  Richardson  against  Griffin*    (In  Error.) 

Counts  for        p^l^ROJl  to  T^VBKe  «  judgiQ^it  »yeii  for  Gri0» 

money  lent  and    *-<  ,  « .  ,       ,  .        ,        ^  -r^i 

for  money  paid  figainst  J^chdrmm,   111  the  ComiQon  Pie«^   at 

a^M  of  a  Lancaster^  in  an  action  in  which  Griffin  deckredf  as 

joined  whh'^  assignee    of  one    A  }r^    a  bankrupt,  in  indehitatui 

n^^Md**"  assumpsit:  firet,  for  woqey  by  the  p^intiff  as  assignee 

ff T^,^  as  aforesaid,  before  that  time  lent  and  advancad  lo  the 

*°**"^rtfLi  defendant  at  his  request;   secondly,  for  money  by  the 

with  him,  td^MUtiff  as  a98igiie0  as  nfqr^dy  before  that  time  paid, 

as  assignee : 

Held,  upon  er-  lai()  out  and  expei^ded,  to.  and  for  the  use  of  the  defisad- 

diet,  that  th^    ant,  at  his  requecit ;  and,  ip  the  third  and  fourth  counts 

w^rjoined!       ^^  money  by  the  d^endant  befqre  that  time  had  and 

received^  to  and  for  the  u^^  of  the  plainti£Pas  assignee  as 

aforesisid ;  ^d  upfm  an  acqount  stated  with  the  pU^j^tiff 

as  assignee  Qf  aforesaid,  of  apd  qonoertiiqg  divert  soms 

from  the  defendant  to  the  plaintiff  as  assignee^  before 

'     that  time  due  and  owing.     The  defendant  pleaded  non 

assumpsit,  and  there  w$s  a  verdlet  foir  the  pliwtiff  for 

372/.,  and  judgment  thereon.    And  the  error  assigned 

was  in  the  misjoinder  of  the  two  first  counts  with  the 

two  last  counts  of  the  declaration,  •  the  first  and  second 

being  such  as  Griffin  could  not  support  in  his  character 

of  assignee. 

Parke^  for  the  plaintiff  in  error,  argued  in  support  of 
this  objection ;  and  he  took  the  rule  to  be  this,  that  a 
plaintiff  in  one  action  cannot  prosecute  his  own  right 
and  another's;  and  therefore,  a  count  by  .the  plaintiff  as 
administrator  cannot  be  joined  with  a  count  in  his  own 

right 
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right,  (a)      So,  here,  a  count  for  inoney  lent,  or  for        18 1& 
money  paid  by  Griffin  in  his  individual  character,  can-     ^cbx^lsmh 
not  be  joined  with  counts  in  hit  character  as  assignee.        hgpmt^ 
Bi\t  the  two  first  counts  are  nothing  more  than  counts 
upon  causes  of  action,  accruing  to  Qrtjgln  in  his  indivi- 
dual character ;  for,  except  in  the  instance  meationed  in 
statute  49  Geo.  a.  c.  121.,  Griffin  could  not,  in  his  cha- 
racter of  aasignee^  dispose  of  the  bankrupt^  property  by 
loan  or  otherwise ;  and  the  merely  declaring  that  he  did 
8o  as  assign^   will  not  alter  the  real  nature  of  the   . 
counts.     He  might  have  declared  upon  the  two  first 
counts,^  without  naming  himself  assignee  (&);   and,  if 
9Pb  they  cannot  be  joined  with  the  othet  counts  in  this 
dedfuratioai. 

Scarlett  and  Utikdalej  contril,  ai^ed  that  asdgnees 
of  a  bankrupt  are  not  in  all  respects  like  executors, 
who  act  strictly  as  represaiting  the  testator  |  whereas 
assignees  take  the  whole  property  of  the  bankrupt  as  it 
is  assigned  to  them,  and  are  for  the  time  the  real 
owners  of  it.  Assignees  may  have  trover  as  for  their 
own  goods ;  not  so  an  executor.  An  executor  Is  not 
liable  to  costs,  therefore  there  is  good  reason  for 
keeping  distinct  causes  of  action,  which  do  not  strictly 
belong  to  him  as  executor ;  but  no  such  reason  applies 
to  assignees.  Besides,  the  rule,  as  it  respects  executors, 
does  admit  the  joining  a  count  for  money  paid  by  the 
plaintiff  as  executor  with  one  for  money  paid  by  the 
testator  (c) ;  so  that,  if  Griffin  might  lawfully  as  asngnee 

(a)  Mogprs  ▼•  Cook,  1  Salk,  10. 

(6)  JEvaru  ▼.  Manih    Cotop.   569.    Settt  ▼.  MUcheUt    10  Mod.  Z\S. 
ffaner  t.  XoKd  Arundei,  8  Boi,^  Put-  7. 
if)  (>r4^.frenmk%9£aUflOi.    CaweU  ^,  tTaUit  §  Ea^  igjl^ 

U  4  have    • 
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ISlSi  hare  lent  this  money,  these  counts  would,  accotdin(t;  to 
the  above  authority,  be  well  joined.     Now,  that  Griffin 

against  miffht  SO  lend  is  apparent  from  the  statute  5  Oeo.  2. 
c*  90«  s.  32.,  which  empowers  the  bankrupt's  creditors 
td  give  directions  as  to  the  manner,  and  how,  and  with 
whom,  and  where^  the  monies  arising  out  of  the  bank- 
rupt's estate  shall  be  paid  in  and  remain,  and  directs 
the  assignees  to  conform  thereto.  So  that  the  assignee 
may  be  compelled  as  such,  by  the  creditors'  directions, 
to  lend. 

Parhe^  in  reply,  observed,  that  any  loan  made  by  the 
assignees  under  the  powers  of  the  statute  5  Geo.  S.,  mast 
be  considered  as  made  by  them  in  their  own  right; 
for  the  statute  indemnifies  them  for  what  they  do  in 
pursuance  of  the  directions  of  the  creditors* 

Lord  Ellenborough  C.  J.  My  impression  during 
the  greater  part  of  the  argument  was,  that  these  counts 
could  not  be  joined ;  for  I  could  not  suggest  to  my  mind 
any  case  in  which  the  assignee  of  a  bankrupt  could 
become  a  lender.  But,  upon  looking  at  the  5  Geo.  2. 
c.  30.  5. 32.,  I  find  that  it  provides,  ^'  that  the  major 
part  in  value  of  the  bankrupt's  creditors  shall  direct  in 
what  manner,  how,  and  with  whom,  and  where  the 
monies  arising  out  of  the  bankrupt's  estate  shall  be  paid 
in  and  remain,  until  the  same  shall  be  divided  among 
the  creditors,  to  which  direction  every  such  assignee  is 
to  conform,"  &c  With  this  enactment  before  me,  I 
am  not  satisfied  that  an  assignee  may  not  faithfully,  and 
in  his  character  of  assignee,  b6  concerned  in  an  act  of 
lending.  For  instancy,  suppose  a  lucrative  trade  going 
on^    which    must   necessarily  be   stopped   unless   the 

creditors 
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creditors   authorise  the  assignee  for  a  short  time  to        1816. 
make  an  advance  of  money  by  way  of  loan  in  order  to     „  """"^ 

RiCBAADMK 

86cm*e  its  continuance;  I  am  not  satisfied  that  an  against 
assignee  might  not|  under  such  circumstances,  and 
with  such  authority,  make  a  loan;  and  if  he  might, 
undoubtedly  we  must  presume  after  verdict,  if  any  one 
case  can  be  stated  in  which  a  loan  might  lawfully  be 
made,  that  such  was  this  case.  Not  being  prepared  to 
aay  that  a  loan  by  an  assignee  of  a  bankrupt  would,  in 
every  instance,  be  a  contravention  of  bis  duty  as 
assignee,  I  cannot  pronounce  in  favour  of  this  writ  of 
error. 

Batleit  J«  I  agree  that  an  assignee  of  a  bankrupt 
cannot  join  counts  in  his  own  right  mth  others  in  his 
right  as  assignee.  In  Hancock  v.  Haywood  (a),  it  was 
decided,  that  the  assignees  of  ^  a  bankrupt,  and  also  of 
J3.  a  bankrupt,  under  separate  commissions,  could  not 
recover,  in  the  same  action,  a  joint  debt  due  from  the 
defendant  to  both  the  bankrupts,  and  also  separate 
debts  due  to  each;  which  shews  that  the  assignee 
cannot  recover,  in  the  same  action,  that  which  belongs 
to  the  bankrupt's  estate  and  that  which  belongs  to  him 
in  another  right.  But,  upon  the  statute,  I  think  a 
possible  case  may  be  suggested  in  which  it  would  be 
lawful  for  the  assignee  of  a  bankrupt  to  lend.  There 
may  also  be  a  case  in  which  the  assignee  may  pay 
money  for  a  third  person.  If  so,  these  counts  are 
well  joined. 

Abbott  J.  I  entirely  agree  with  my  Brother  Bayley 
in  the  distinction  taken  by  him  as  to  joinder  in  action ; 

(a)  4T.R.  455. 

and 
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1816.       a&d  that  if  no  case  could  be  put  in  which  an  assignee 
of  a  bankrupt  could,  in  his  character  of  assignee,  pro- 

RlCHAEDSOV 

agamM  perly  make  a  loan,  this  declaration  would  be  bad.  But 
upon  the  extensive  words  of  the  statute  already  quoted, 
it  appears  to  me  a  case  may  be  supposed  in  which  an 
assignee  might  properly  enough  make  a  loan ;  and 
there  cannot  be  any  doubt  that  he  might,  as  sudi 
assignee,  be  obliged  to  pay  as  well  as  to  account  I 
think,  therefbre^  these  counts  are  well  joined. 

HoLROYD  3.  In  the  first  counts  of  the  declaration, 
the  plaintiff  claims  in  the  character  of  assignee;  and  te 
such  claim  must  the  causes  of  action  be  limited.  Inde- 
pendently of  the  section  of  the  statute  referred  to,  and 
unless  that  section  authorise  a  loan,  I  should  have 
doubted  if  the  counts  were  well  joined;  bat,  upon  that 
section,  I  think  that  the  assignees,  instead  of  keeping 
the  money  themselves,  may,  with  the  authority  of  the 
creditors,  lend  it  If,  then,  such  a  cause  of  action  may 
accrue  to  the  plaintiff  as  assignee^  we  must  intend  that 
the  jury  gave  their  verdict  on  suoh  a  cause. 

Judgment  affirmed* 
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1816. 


The  Kino   agdnst    The   Inhabitants   of     ^^""^ 
Inskip-with-Sowerbt. 

^WO  jtiatices  remov^  Margarei  S^lc^  from  tb^  tpwn-  An  ord«r  of 

"*•       -  .         ^  remond  mide 

ship  of  Insiip-wiiA^Sknoerbjf  to  Pilling    in  Zoo*  nponcompijuiit, 
cashire  by  tbe  followiog  order :     <*  County  of  LancaS'-  wifeaiw!s.y^ 
ter  to  wit.  —  Complaint    having    been   made  by  the  from^^»' 
churchwardens  and  overseers  of  the  poor  of  the  town-  ^^^^vOiMtt 

^  &C.,  and  IS  now 

ship  of  Itiikip-mth^Saaaerby  in  the  county  of  Lancaster^  Zh^^''rk 
imto  us  two  of  his  majesty's  justices,  &c.  that  Margaret  ^  b*  bom  a 

bastardy  ad- 

Sjfkesj  the  wife  of  f^iUi(tm  Sjjfies^  a  soldier  }o  the  army,  ju^g  the 
and  absent  from  her,  is  come  tp  inhabit  in  the  said  to  be  actually 
township  of  Inskip^wUh-Sanerb^  not  having  gained  a  heia^denT 
Iqgal  settlement  there^  nor  produced  any  certificate  own-  ^i^^  th^~ 
inir  her  to  be  settled  elsewhere;  and  that  she  is  now  with  ^Pj^^t  did 

^^  not  state  ^i 

diild,  which  is  likely  to  be  bom  a  bastard,  apd  that  her  ^^^^^^  ^"^ 
last  legal  settlement  is  in  the  township  of  PilUng  in  able. 
the  said  county.  We,  the  said  justices,  upon  due  proof 
made  thereof  and  likewise  upon  due  consideration  had 
of  the  premises,  do  adjudge  the  said  jt£  &  to  be  actually 
chargeable  to  the  township  of  htskip^wiih^Saweriy,  and 
do  also  adjudge  her  last  legal  settlement  to  be  in  POU^g.'* 
And  then  it  proceeded  to  order  her  removal  in  the  usual 
way.  The  sessions,  upon  appeal,  quashed  the  order  for 
insuffidenqr  of  form,  because  it  was  not  stated  in  the 
complaint^  that  the  pauper  was  become  actualfy  ckargeabte^ 
subject  to  the  opinio)!  of  this  Court  as  to  the  validity  of 
this  objection.    And  now,  the  case  being  called  on, 

The  Court,  without  hearing  any  argument,  were  of  ^ 

opinion,  that  the  order  of  removal  was  su£Bicient ;  fer 

the 
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1816.       the  complaint  states  the  premises  from  whence  the  coa<- 


TheKzva 


elusion  necessarily  arofe  under  the  act  of  parliament,  (a) 
agamtt       that  the  pauper  was  to  be  deemed  chargeable^  and  the 

The  Inhabit- 

■au  of      justices  have  drawn  the  conclusion* 

Ikskip-wrh- 

SOWKRBT* 

Scarlett  was  to  have  argued  in  support  of  the  order  of 
sessions,  and  J.  WiUiamt  against  it. 

Order  of  sessions  quashed. 

(a)  35  Geo»9,  c.  101. 


^J^^  The  Kmo  against  Houohtok; 

■Hie  jasticeB  of     ZTQUGHTON  was  indicted  as  governor  of  the  house 

the  borough  of    XJL  ^ 

jjverpooi  have  of  Correction  at  Prestofh  m  the  county  of  Lancasteff 

aenunce,  and  for  refusing  to  receive  and  imprison  one  Bichard  Brutanf 

^^Juon*of  ^J^®  ^**  apprehended  in  the  borough  of  Liverpool^  for 

SAeTcSSTof  petit  larceny,  and  convicted  of  that  (^ence,  at  the 

S"i»ttn^^5  <1*'*'^'^  sessiioni,  holden  in  and  for  the  said  borough, 

Lancaiter,Mi  and  adjudged  thereupon  by  the  said  Court,  to  be  im- 

victed  before  prisoned  in  the  house  of  correction  for  three  months^ 

themattliebo-    '^ 

rough  tesuona    and  was  committed  by  the  said  Court  accordingly.  Upon 
ceny!  not  guilty  pleaded,  a  verdict  of  guilty  was  found,  before 

Le  Blanc  3^  at  the  Lancaster  spring  assizes,  1816,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following 
case,  with  liberty  to  either  party,  by- leave  of  the  Court, 
to  turn  the  same  into  a  special  verdict 

There  are  two  houses  of  correction  in  and  for  the 
county  of  Lancaster^  one  at  Preston,  which  was  built 
and  is  supported  by  a  rate  upon  the  county  of  Zancasterf 
exclusive  of  the  hundred  of  Salfbrd;  and  the  other  at 
Saybrdf  which  was  built  under  an  act  of  parliament 

passed 
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passed  for  the  purpose,  and  is  supported  by  a  rate  upon        1816. 
the  hundred  of  Sal/brd  only.    The  borough  of  lAver"  ^^^ 

jfod  is  a  town  corporate   by  prescription,  and   hath        agamn 

HouoHXoy* 

justices  assigned  to  keep  the  peace  in  and  for  the  bo- 
rough, and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanours  there  committed, 
and  general  courts  of  quarter  sessions  of  the  peace  have 
been  immemori^lly  held  within  the  borough,  at  which 
persons  charged  with  petit  larceny  and  misdemeanours 
have  been  tried.    A  court  for  the  trial  of  civil  actions, 
denominated  theMayor^s  Court,  has  also  been  immemo* 
rially  held  within  the  borough ;  and  there  has  been,  im- 
memorially,  a  gaol  within  the  borough,  for  the  confine- 
ment of  debtors  under  mesne  process,  and  in  execution, 
from  the  mayor's  court,  and  also  for  the  confinement  of 
prisoners  committed  for  trial  by  the  justices  of  the  bo- 
rough, for  offences  done  within  the  same,  and  also  in 
execution  of  their  sentences  after  trial  at  the  quarter 
sessions,  and  the  gaol  has  been  and  still  is  supported 
out  of  the  fimds  of  the  corporation.    On  the  8th  August^ 
1815,  Richard  Bruton  was  apprehended  within  the  bo- 
rough, for  the  felony  mentioned  in  the  indictment,  com- 
mitted by  him  within  the  borough,  and  was  tried  and 
Gonyicted  of  the  same  felony  at  the  general  quarter 
sessions  -holden  in  and  for  the  borough,  on  the  24th  of 
October  following,  and  by  the  judgment  of  the  0>urt 
was  sentenced  to  be  imprisoned  'for  three  calendar 
months  in  the  house  of  correction  at  Preston.     He  was 
accordingly  conveyed,  under  a  warrant  made  by  the 
Court,  to  the  house  of  correction  at  Prestouj  in  pursu- 
ance of  his  sentence  ;  and  was  there,  with  the  warrant, 
tendered  to  the  defendant,  the  governor,  who  refused 
to  receive  him.     The  parish  of  lAverpoolj  which  was 

formerly 
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1816.  fennerly  a  township  and  pUrt  of  the  parish  of  JfaUoih 
bat  Was  serrated  th^r^from^  and  made  a  parish  of  itself 
by  act  of  parliament,  in  the  year  1699>  pays  its  pro- 
portion of  the  cottnty*rate«  induding  th^ein  a  portion 
applicable  to  the  support  of  the  house  of  cbrrection  at 
Preston^  Until  the  year  1809^  this  proporticm  of  the 
county-rate  was  paid  by  the  treasuter  of  the  eorporation 
of  Liverpool  out  of  the  corporate  funds ;  but  since  that 
timei  it  has  been,  and  is  now,  paid  by  the  diurchwar* 
dens  and  overseisrs  of  the  poor  of  the  parish,  out  of  the 
poor's-rate,  under  an  act  of  parliament  passed  12  Geo.  2» 
In  1809^  and  at  the  time  when  this  indictm^t  was 
preferred,  diis  proportion  of  the  county-rate  amounted 
to  kbout  %Qh  per  annum  i  but  the  assessment  upon  the 
parish,  in  reqpect  of  the  rate»  is  now  equal  to  the  sum  ctf 
6200U  per  annum,  or  thereabouts;  and  the  proportioii 
payaUe  by  the  parish  towards  the  maifitenanc^  and 
support  of  the  house  of  oMrreetion  at  Prest&n  for  the 
last  quarter,  was  SOOZ.  and  upwards.  Th^  inhabitants 
of  the  parish  contribute  to  the  ooonty-rate  through  the 
medium  of  the  poor's  rate^  in  re^ieet  of  their  prc^perty 
lying  within  the  same;  and  the  eorporati<m  and  ks 
tenants,  like  other  individuals,  also  oontrSbute  to  the 
county-rate,  in  respeet  of  its  corporate  estates  lying  as 
well  within  as  without  the  limits  of  the  parish.  The 
parish  and  borough  of  Liverpaol  are  co-extensivew  Hie 
justices  of  the  borough  have  not  an  exdusiye  jurisdiction 
within  the  same;  nor  have  they  any  jurisdietion  without 
the  limits  of  the  borough  in  the  county  at  larger  unless 
such  jurisdiction  is  given  to  them  in  certain  cases  of 
acts  of  parliament,  if  any  such  there  be.  From  the 
year  1784  to  1792,  prisonera,  in  execution  of  their  sen- 
tence for  petit  larceny  and  diftrent  offences,    ^ere 

occasion* 
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OGcasiondly  sent  by  the  quarter  setsioDs  of  the  borough        IBIS* 
to  the  house  of  oorreclioa  at  Preston,  and  were  there        — 

The  Kiva 

received  by  the  governor  for  the  time  b^ng;  and  from        against 

HoU0HtOX« 

1702  to  1809,  prisoners,  in  execution  of  their  sentences, 
were  sent  by  each  court  of  quarter  sessions  held  for  the 
borough  to  the  house  of  correction  at  Preston^  and  there 
received  by  the  governor ;  but  since  1809,  such  right  of 
commitment  by  the  quarter  sessions  has  been,  and  still  is, 
disputed.  The  justices  for  the  county  of  Lancaster^  since 
thepassingof  the  6  G^.  1*,  have  committed  prisoners, 
convicted  of  petit  larceny  and  other  offences  at  the  several 
courts  of  quarter  sessions  of  the  said  county,  to  the  said 
bouse  of  correction  at  Preston^  in  execution  of  their  sen-  ^ 
tences.  About  the  year  1776  a  house  of  correction  was 
built  within  the  borough  cS  Liverpool^  by  and  at  the  ex- 
pence  of  the  said  parish,  the  corporation  contributing 
thereto  500/.,  and  the  residue  of  die  expence  being  de- 
frayed by  the  said  parish  out  of  the  poor's  rate«  From  the 
time  of  its  erection,  until  1814,  this  house  was  used  as  a 
public  house  of  correction  for  the  borough,  &c.  the  ex- 
pence  of  supporting  it  was  defrayed  by  the  said  parish 
out  of  the  poor's  rate.  In  1 814  the  parish  refused  and 
discontinued  to  support  it^  or  to  permit  it  to  be  any 
longer  used  as  a  house  of  correction,  and  the  building 
has  never  been  since  used  as  such ;  but  has  been,  by  the 
parish,  converted  into,  and  is  now  used  as,  a  lunatic 
asylum  for  the  parish  paupers.  Persons  charged  with 
pftit  larceny  and  other  offences  within  the  said  borough, 
have,  before  trial  at  the  borough  sessions,  been  commit- 
ted by  the  justices  of  the  said  borough  to  the  said  gaol 
within  the  borough  until  the  year  1812;  but  since  that 
time  a  considerable  number  have  been  committed  by  the 
justices  of  the  said  borough  to  the  said  house  of  correc- 
tion 
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minr^  by  the  pi^Morid  of  tboih^  irthtntes.  Tte  fim 
enactment,  with  Metenee  to  tfaii^  stit^ect^  1^  ibsl  of  (lie 
5th  of  Ann*  e.  6.  s:  S.,  wbksli  is  feHowed  by  die  ()  £f^a  1. 
^19.,  r^lnfin^  to  ta^ftntli^  19  Gm^.  9.  ^.  9l.v  fttid 
5d  600. 3.  (7*  1$9.  Hie  ooHsteem^m  of  this  esse  does 
not  apjMtf  to  me  to  emfafti^  «ny  other  MAtote.  The 
5Ch  of  AmUf  which  spuikk  of  ^  the  j«4gd  €«  jtlMiees 
before  Wbcm  the  oflfender  ihiill  be  ttkd  msti  M«Het^,'' 
mmt  be  uhdostood  as  itpeslhing  tfjttstioei  ^sSHteii^g 
theh*  fkhotions  as  a  oouit  of  QMrtor  scsdos^i  bbl  this 
statute  ap|t>Iies  only  to  dargyaUa  lareetiies^  And  pre- 
scribes ^e  period  of  imprisonment  kk  the  houto  ft 
correetioB  to  not  less  than  six  ntbndMy  and  not  feikeM- 
ing  two  yeaiSi  Therefore,  the  kapvisoobietii  adjudged 
in  Ae  present  case  wouhi  not  bate  been  MartluMMeif 
it  stood  upon  that  statute;  bectmse  it  is  ftif  ar  skoMat 
period  than  six  mcmtiM^  imd  is  not  foir  a  cferg^Me 
brccBj«  Both  these  dificnlties,  however,  aris  reHIMed 
by  the  statnCe  6S  Geo.  S.y  whkb  is  not  #eStrahlri  fb 
clergyable  felottiesy  nopto  any  preeise  tia«i  of  iiftprfseuf^ 
ment ;  for,  besides  felonies  with  btaefit  of  thitffff  H 
Goroprdiends  also  any  grand  or  petit  larceny,  extcndiB|^ 
therefore,  expressly  to  the  present  case;  and  with 
regard  to  ttme^  it  empowers  the  Court  t6  pass  open 
any  person  convicted  of  these  ofience%  the  sentence  of 
imprisonment  to  hard  labcwr  for  sudi  time  as  the 
Court  shall  think  fit,  not  exceeding  the  time  for  whkk 
such  conrt  might  then  jia|Mri8cti  fotf  these  oAmeSi» 
which  plainly  authorises  an  impriaonment  for  three 
months.  With  respect,  then,  to  the  authority  of  the 
JB^tices  to  commit  to  the  qounty  house  of  oornoctida], 
which  is  the  only  remainiDg  ofa^ion^  we  ntnet  refer  to 
the  statute  15  Ge(h  2^  the  language  of  yfhidx  it,  as  it 
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seems  to  me,  as  large  and  express  as  could  well  have       1816. 
l>cen  expected,  if  it  had  been  intended  to  comprenend 
all  manner  of  commitments  by  the  justices.     First,  tlie 
word  '^  justices,''  occurring  in  the  plural,  1  should  say 
a  priori  that  it  meant  justices  in  the  aggregate ;  that  is, 
assembled  in  sessions,  and  not  merely  when  they  kci 
individually  as  justices.      I^ut  the  act  dfoes  noi  stop 
here ;  tot  it  recites,  *^  that  doubts  had  arisen  touching 
the  commitments  of  oAenders  by  ju^ices  of  the  peace  of 
li^rties  and  corporations,  io  tlie  houses  of  correction 
of  counties,  ridings,  or  divisions,  in  which  such  liberties 
ahd  corporations  are  situate,  though  the  inhabitants  of 
such  liberties  and  corporations  contribute  to  the  support 
of  such  houses  of  correction ;"  and  it  goes  on  to  declare 
and  enacf ,  ^'  that  in  all  cases  where  any  person  Gable 
by  law  to  be  committed  to  flie  house  of  correction,  stall* 
be  apprehended  within  any  liberty,  city,  or  town  cor- 
porate, whose  inhabitants  are  contributory  fo  the  sup- 
port of  the  house  of  correction  of  the  counfly  in  whicfi 
such  liberty,  8tc  is  situate,   it  shall  be  lawful'  for  £he 
justices  of  the  peace  of  such  liberty,  itc.  io  commit' 
suchf  person  to  such  house  of  correction.''    T&is  being 
a  declaratory  act,  didf  away  the  doubts  which  it  recites* 
si  beiiig  unfounded;  and  it's  enactment  proceeds  upon 
a  Just  principle,  namely,  that  they  who  contribute  ^6 
the  burthen  ought  to  share  the  benefit ;  and  il  applies 
to  all  cases  where  the  o£Pender  was  liable,  under  the 
tll6tf  6^8tittg  law,   to  be  committed  to  the  hous6  of 
coMctiDn.      I  am  aWare  that  petit  larc^fiy  was  ribf 
aket  ate  of  those  cases ;   but  of  this  hereafter.     '!fhe 
arguttidttf,  that  this  act  extends  ohly  i6  justices*  dctinja; 
sbgly,  has  alVeady  been  in  part  observed  upon ;'  aiodf 
iOk  eondudift^  branch  of  tfi«l  claiiise,  that  ^  the  persolf 
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SO  coDunitted  shall  and  may  be  received,  dealt  with|  and 
kept  to  hard  labouf  ,  and  be  subject  to  the  same  correction 
and  punishment,  to  all  intents  and  purposes,  as  if  com- 
mitted by  any  justice  or  justices  of  the  peace  of  the 
county,''  seems  to  me  to  fortify  the  observation;  because 
it  speaks  of  a  commitment  which  is  to  be  for  correction 
and  punishment,  whether  made  by  any  justice  or  by 
justices.  And  here  we  are  aided  by  the  language  of  the 
5  Ann.f  **  judge  or  justices,"  which  no  doubt  imp(»ts 
their  being  assembled  as  a  court  Then  we  come  to 
53  Geo.  3«,  which  extends  this  power  of  commitment 
to  cases  of  petit  larceny ;  for  when  the  statute  enables 
the  Court  in  such  case  *^  to  pass  a  sentence  of  impri- 
sonment to  hard  labour,"  it  does  in  effect  authorise  a 
commitment  to  the  house  of  correction,  although  the 
house  of  correction  be  not  named,  that  being  the  place 
peculiarly  appropriate  to  imprisonment  to  hard  labour. 
Combining^  then,  the  effect  of  these  three  statutes,  I 
think  this  case  falls  within  them ;  and  that  the  house  of 
correction  for  the  county  is  made  subservient  to  the 
useofthe  contributory  inhabitants  of  liberties  or  corpor- 
ations, such  as  the  town  of  Laverpooly  for  the  commit- 
ment of  persons  apprehended  within  their  limits,  either 
fer  trial  or  after  trial.  Wherefore^  it  appears  to  me  that 
the  keeper  of  this  house  of  correction  was  bound  to 
receive  the  person  thus  sent  to  him. 


Baylkt  J.  t  am  of  the  same  opinion.  This  o^def 
was  a  county  offender,  although  tried,  for  greater 
convenience,  before  a  particular  jurisdiction;  still  his 
offence  was  a  county  offisnce^  and  the  place  to  which  be 
was  sentenced  was  the  county  house  of  correction^  to 
the  expencQ  of  which  the  borough  oiLmrpool^  as  h&og 

part 
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part  of  the  county,  contributes;   and  therefore  it  was       18 16* 
the  house  of  correction  for  that  borough,  so  far  as  the  - 

borough  constitutes  a  part  of  the  county.    Looking  at 
the  several  statutes  of  5  Ann^  15  G.  2,,   and  53  G.  3. 
I  think  every  difficulty  is  removed.     It  is  argued,  that 
the  15  G.  2.  applies  only  to  the  commitment  of  persons 
before  trial,  and  that  it  does  not  include  the  justices  in 
quarter  sessions.    If  any  reason  could  be  suggested  why 
a  distinction  should  be  made  between  persons  committed 
before  and  after  trial,  we  might  be  led,  perhaps,  to  this 
conclusion ;  but  where  there  seems  to  be  no  reason,  and 
the  words  of  tlie  act  are  general,  applying  equally  to  both 
cases,  I  cannot  see  why  such  a  distinction  should  be 
made.    And  it  is  to  be  remembered,  that  this  act  is,  as 
my  Lord  has  observed,  a  declaratory  act ;   so  that  the 
power  of  the  justices  to  commit  to  the  county  house  of 
correction  where  the  borough  is  contributory  to  its  sup- 
port, must  be  taken  as  existing  prior  to  the  act,  and  to 
be  confirmed  by  it.    Then  if  we  refer  to  the  53  G.  3. 
we  find  that  statute  applying  to  any  court,  and,  as  it 
seems  to  me,  to  houses  of  correction  as  well  as  other 
places.   For  the  observation  of  my  Lord,  that  although 
<'  house  of  correction"  is  not  specified,  yet  it  must  have 
been  contemplated,  because  that  is  the  place  peculiarly 
appropriate  to  the  keeping  of  prisoners  to  hard  labour^ 
seems  to  me  to  be  unanswerable. 

Abbott  J.  I  am  of  the  same  opinion.  The  im- 
prisonment to  hard  labour,  mentioned  in  the  53  G.  3« 
shews  that  the  house  of  correction  was  a  place  of 
imprisonment  contemplated  by  the  act.  I  agree 
that  the  words  <*  such  place  as  the  Court  shall  think 
fit|"    are  not  to  be  understood  without  any  qualifi- 

X  3  cation; 
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1316«       cation;  but  that  they  mu^t  be  restrained  to  places  \o 
"TTT"       which  the  Court,  either  by  Qopmon  law.  or  by  statute, 

Tbe|Civa  ^  . 

'HgaM'      had  antecedently  authority  to  comipit.    J[n  this  yiew  of 
HovGUtov.      ;  ;  .      .       .    \  '   '  ^ 

- '  the  case,  the  question  is^  whether  the  court  of  quarter  ses- 

sions fpr  the  borough  o(  Liverpool  cou^d  have  committed 
to  the  house  of  correction  fpr  thi^  county,  to  the  Eupport 
of  which  the  inhabitants  of  the  borough  were  contribu* 
tory,  before  the  5?  G.  3.  Now  it  is  a  general  principle, 
(hat  they  who  contribute  to  the  burthen  shall  partake  of 
the  benefit.  Therefore,  I  should  strongly  incline  to 
think  that,  at  common  law,  the  justices  of  Zdverpool 
ipigjit  have  committed  to  ^he  county  house  of  correc^oo, 
unless  they  were,  by  their  charter,  expressly  restrained 
to  some  place  of  imprisonpent  more  peculiarly  tbeir  own. 
But  whatever  doubt  might  have  existed  at  cominon  law, 
is  removed  by  the  stat.  15  G.  2.  which  was  passed  id 
order  to  give  vigour  to  the  principl^^  abdye  mentioned. 
It  recites  that  doubta  had  arisen  touching  the  commit- 
ment bjT  ji^stices  of  liberties  to  the  houses  of  correctioa 
of  counties,  &c.  thou^  the  inhabitants  of  such  liberties 
contribute  to  the  support  of  such  houses.  Therefore 
the  pofitribution  tp  the  county  rates  is  the  principle 
upon  which  the  act  ateps  in  to  remove  these  doubts. 
An  act  founded  on  such  a  principle,  surely  ought  to  re- 
ceive a  large  and  liberal  construction,  whereas  the  con- 
struction contended  for  by  the  defendant  is  narrow  and 
restrained.  The  word  ^<  justices"  must,  I  think,  be 
understood  as  meaning  justices  sitting  in  a  court  of 
sessions.  I  am  of  opinion,  therefore^  that  there  must  be 
judgment  for  the  crown. 

HoLROYD  J.  having  formerly  been  engaged  as  coun- 
sel in  the  case,  declined  ^ivin^  any  opinion. 

Judgment  for  the  Crown. 
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The  Kino  against  Houghtok.  f"^**^ 

npHIS  was  an  indictment  t^mt  the  same  defendant)  iiie  JuaUoesof 
as  in  the  last  ccis^  for  refudug  to  receire  one  Mam  Lwerp^hJe 
Lindsam^  who,  as  the  indictment  aIl«g«Bd»  was  apprer  ^mU  to  Ui^ 
heqded  t^thin  tb^  borough  of  Lwerpool,  and  there  duly  j^^^  1^^"^ 
convict^;  before  two  justices  of  the  borough,  pf  being  ®^"*y  of  i^an- 

^  "  °    ceutcTf  apenon 

a  rcMfue  and  vMabond}  within  the  stat.  17  &  2.  c«  5.,  convicted  by 

.  them  under  the 

fo^  that  it  appeared  to  (hem  upon  o^th,  that  the  sfud  si  g.5,  e.143. 

(local  and  per- 

^  li.  was  a  person  of  eyil  fame  and  a  reputed  thiefi  wd  sonai)  of  being 
|iot  able  to  give  a  satisfactory  account  of  himselfi  and  ^J^d  ^tbiT 
of  his  way  of  living,  and  also,  for  that  it  appeared  to  S*  i7^.*2f  **^ 
them  iipon  such  oafh^  t^^  there  was  just  ground  to  ^*^' 
believe,  tiat  tie  said  A»  L-,  at  tie  time  ^  hi§  ajpprehefh 
sitnh  WK  in  tie  port  and  harbour  of  Uvpyoot^  wiiiin  tie 
barouglh  ^^  intent  to  commit  JHony  on  the  property  of 
hi4  migesty's  subjects,  contrary  to  the  form  of  an  act  (a)f 
intituled^    "  An  ^  for  thi^  improvement  of  the  port 
and  town  of  Liverpool,  8cc. ;  and  the  said  A.  L.  was  ad^ 
ju^ed  by  the  said  justices  to  be  therefo|:e  committed  to 
the  hovise  of  correction  at  Preston,  for  one  month,  bei^g 
a  le89  time  than  p^til  ^e  next  general  quarter  sessions 
iov  the  county,  and  was  coi^veyedj  by  warrant  of  the 
spid  ji^tices,  requiring  the  defendant  to  receive  and 
keep  the  said  A>  Zr.  for  the  said  timc^  of  which  war- 
rant the  defisodapt  had  sight,  &c*   And  the  iAdictmept 
also  alleged,  that  before  and  at  the  time  of  the  appre^ 
hensiop  and  conviction  of  the  said^Zi,,  and  from 
thence  hitherto^  the  inhabitai^ts  of  the  borough  of  Liver^ 

(a)  51  G*  3.  c.  14J*  (local  and  peraonal.) 

X  4  pool 
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1816.       pool  were  and  are  contribatory  to  the  maintenaiice  of 
^   ^  the  said  house  of  correction :  Plea,  not  ffuilty. 

At  the  trial,  before  Le  Blanc  J.,  at  the  last  Spring 
assizes,  there  was  a  verdict  of  guilty,  subject  to  the 
opinion- of  the  Court  upon  a  case,  which  stated  the 
fiicts  alleged  in  the  indictment,  and  was,  in  other  re- 
spects, mutatis  mutandis,  simOar  to  the  last  case.  And 
the  question  for  tlie  opinion  of  the  Court  was,  whether 
the  justices  of  the  borough  of  Liverpool  had  authority 
to  commit  to  the  house  of  correction  at  Preston,  a 
person  convicted  before  them,  by  virtue  of  the  Uvcrpod 
dock  act  (.51  G.  2.  c.  l^S.  local  and  personal)  of  being 
a  rogue  and  vagabond,  within  the  intent  and  meaning 
of  the  17  G.  2.  cr.  5. 

The  argument  urged  by  J.  Williams  against  the 
authority  of  the  justices,  was,  in  substance,  this ;  that 
the  dock  act  was  wholly  of  a  local  nature,  having 
for  its  object  local  purposes,  viz.,  the  improvement  and 
protection  of  the  commerce  and  property  of  the  in- 
habitants of  the  borough  of  Liverpool;  that  with  this 
object  the  act  creates  a  new  species  of  vagrancy  {a\  over 
which  the  local  magistrate  alone  has  jurisdiction,  and 
for  which  thtf  ofiPender  is  to  be  committed  to  the  common 
gaol  or  house  of  correction  of  the  borough  (6),  and  an 
appeal  lie^  to  the  borough  sessions.  And  although,  for  of- 
fences within  the  17  G.  2.  c.  5.  (vagrant  act)  the  borough 
justices  may  commit  to  the  county  house  of  correction, 
and  though  the  dock  act  enacts  tliat  the  offender  shall 
be  deemed  a  rogue  and  vagabond,  within  the  intent 
and  meaning  of  the  1 7  G.  2.,  this  must  be  understood 
only  as  designating  the  particular  species  of  oflfence, 
not  as  enlarging  the  powers  of  the  local  magistrate 

(a)  «.  us.  (fr)  «.  U7, 

to 
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to  jcoinmit.  In  addition  to  this  argument,  several 
cbuaes  of  the  dock  aet  (a)  were  cited  and  commented 
on,  in  order  to  ehew,  that  iffi  provisions  were  entirely 
local. 


SIS 
1816. 

TIm  Knro 

agahui 
HouQHTOir. 


On  the  other  side^  it  was  argued  by  Bidutrdson^  that 
it  being  admitted  that  the  borough  justices  had  power 
to  commit  for  offences  within  the  17  G.  2.,  to  the 
county  house  of  correction,  it  followed,  that  so  soon  as 
this  oflence  became,  by  force  of  the  dock  act,  an  offence 
within  the  meaning  of  the  17  G.'2.,  the  powers  given 
by  that  act  were  vested  in  the  borough  justices,  in  the 
same  mahner  as  if  those  powers  had  been  incorporated 
into  the  dock  act. 


Lord  Ellemborouoh  C.  J.  Almost  every  provision 
in  the  dock  act  seems  to  be  local ;  the  enquiry,  the  ad- 
judication, the  appeal,  are  all  local ;  and  here  is  a  pro- 
vision for  committing  the  offender  to  the  common  gaol 
or  house  of  correction  of  the  borough.  With  respect  to 
the  language  of  the  liSth  section,  **  that  such  person 
shall  be  deemed  a  rogue  and  vagabond,  within  the  intent 
and  meaning  of  the  17  G.  2.,"  it  seems  to  m^  that  this 
is  meant  only  as  it  regards  the  nature  of  the  offence  and 
its  punishment.  Not  only  the  appeal  lies  to  the  quarter 
sessions  of  the  borough,  but  where  a  penalty  is  inflicted, 
it  is  also  given  to  the  Dock  Company.  )The  inhabitants 
of  the  borough,  it  is  true,  arc  contributory  to  the  sup« 
port  of  the  county  house  of  correction ;  but  I  see  no 
reason  why,  on  this  account,  where  the  offence  is  pecu- 
liarly and  exclusively  local,  the  power  of  commitment 
should  be  enlarged  beyond  the  district  affected  by  the 
commission  of  it. 


(a)  15.94,102^,105,11^139. 


Batlbt 
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}^16*  Saylw  J,    I  mi  of  the  wne  opimon.    Thk  man 

was  not  a  cpunty  offi^ndert  |ii^  was  merely  a  boNagh 
o^der*  It  would  be  placing  the  borough  upon  a 
better  footing  than  the  county  at  large,  if  the  local  ma? 
gistrate  had  authority  to  commit  to  the  county  house  of 
corf ef^tiwi  i|i  oa«M  where  the  ofibqce  did  not  affect  the 
coup^t  but  only  tiiQ  borough. 

•  Abbott  J.  I  am  also  of  the  siup^  opinion.  If  this 
c^se  bad  stood  9qlely  upqq  tha  clause  which  macls  thai 
the  o^def  shall  be  deeme^  a  rogue  lu&d  yagabondi 
within  the  inte^it  aqd  meaning  of  the  17  &  8«f  the 
argument  would  have  )iad  9ons.id^rable  weight  Bad 
looking  to  the  other  provisions  of  the  doc)^  act)  which 
are  of  a  limited  and  local  application,  I  think  this  is  a 
paae  of  vagfappy^  in  which  th^  cQmmitmei|(  must  be  to 
t^e  bous^  of  cprrectioif  fyr  the  borough. 

Ju^gmept  &x  the  Definidaat. 


Momday,  GrOOME    OgoinSt     FoRRESTER.     D.  D.      RUd 

Another. 

A  oonncUon  *jPRESPASS  for  assault  and  false  imprisonment  against 
Z^Sa.  ^  the  defendants,  justices  of  the  peace  for  the  town 

ijon  ^""pWnt  and  liberties  of  Wtnlock,  in  the  county  of  Salop.  Plea, 
of  tiMj^meen  ^ot  guilty.    At  the  trial  before  Holroyd  X,  at  the  last 

•gHinst  the  Ute 

overseer,  for  refusihg  and  neglecting  to  deUver  over  to  them  ^  certain  book  t>eloDging  to 
the  pariah  called  The  Bvtaedy  Ledger,  cemnctSng  him  of  the  taid  offence,  and  adjnc^qg 
that  lie  should  be  commit^  to  the  common  gaol,  to  be  safely  kept  until  be.  should  have 
yielded  up  all  and  every  the  booke  ameemmg  kis  mod  <^fSce  of  overseer  lehnpng  to  thepariskf 
was  held  void,  as  to  the  adjudication  respecting  the  imprisonment,  for  excess*  the  a^me 
extending  beyond  what  was  previously  required  of  the  person  convicted ;  and  a  wimntof 
commitment  founde4  on  this  conviction,  and  directing  the  gaoler  to  keep  him  in  the  tenna  of 
the  adjudication,  was  also  holden  void  in  toto,  for  which  trespass  and  false  imprisonment 
would  lie  against  the  justices,  although  the  convictioa  had  not  been  quashed. 


Salop 
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S^  umi^  thf^§  w^  A  ver^ct  {qt  tbo  pl^mti^i  ia*      (816. 
mages  5L  with  liberty  to  tb#  4efendant|  to  move  tp  enter      T 
a  nonsuit    A  rqle  nisi  foir  t)iis  purpose  hq.vinff  l^en       agma' 
obt^ned,  ^.  Ef  Taunton^  {Paiincey  with  liim)  was  heard 
ligainst  the  rule  on  ^  former  day  in  thip  term»  and  Jer^ 
vis  and  Fuller  in  support  of  it 

f!ur.  a^v.  vuU. 

hord  IliXKNi^oBOUGH  C.  J.  on  this  day  delivered  tb^ 
judgment  of  the  Court.  This  was  a  motion  to  set  asid^ 
a  verdict  against  t^e  defendants,  justices  of  thp  peace 
for  tb^  tow]^  and  liberties  of  Wenlociy  in  the  county  of 
J^alop^  in  an  action  for  false  imprisonment,  and  to  enter 
a  nQnsuit««  7be  imprisonment  complained  of  was  th^ 
(X>nmiitmeQt  of  the  plaintiff  to  the  common  gaol  at 
Shrewsbury^  under  the  ^varrant  of  the  defendants  as 
|i|a(^trates,  founded  upon  a  conviction  of  the  plaintiff 
a^  late  overseer  of  the  pari^  of  Brosdey^  in  that  county ; 
which  conviction  was  had  before  the  defendant?,  under 
the  17  G.  2.  c.  3.8.  against  the  plajntiff,  for  nqt  deliver- 
ing over  to  the  succeeding  overseers  of  the  parish  a  cer- 
tain book  belonging  to  the  parish,  called  the  Bastardjf 
Ledger,  in  breach  of  his  duty  under  that  statute,  whic)i  re- 
quired him  to  deliver  over  all  such  sums  of  money,  goods, 
chattelsji  and  other  things,  as  should  be  in  his  hands,  to 
such  succeeding  overseers.  In  case  of  his  refusal  or 
neglect  so  to  do,  the  statute  (a)  authorizes  two  or  more 
justices  of  the  peace  to  commit  him  to  the  common  gaol, 
until  he  shall  have  paid  and  yielded  up  such  monieS| 
gpods,  chattels^  and  other  things  in  hi^  hands.  The 
conviction,  a^  far  as  relates  to  the  withholding  of  the 
particular  book  in  question^  the  offence  charged  in  the 

(a)  <.  £. 

inform* 
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1816.       information,  is  correct   After  finding  him  guilty  thereof 
"""~"       it  proceeds  to  adjudge  that  Thomas  Groome  (theplaintiiF 

Gbooms 

againu       and  late  overseer)  for  his  offence  aforesaid,  (that  is,  in  not 

FoftftllTf  K* 

delivering  over  the  particular  book,  The  Bastardy  Lei-^ 
gevy)  be  forthwith  committed  to  the  common  gaol  at 
Shrewsbury^  to  be  safely  kept,  <^  until  he  shall  have 
yielded  up  al(  and  every  the  books  concerning  his  said 
office  6f  overseer,  belonging  to  the  said  parish."  That  is 
the  adjudication;  and  the  warrant x)f  commitment  fol- 
low the  adjudication,  and  of  course  directed  the 
gaoler  to  keep  Ch'oome  until  he  should  have  yielded  up 
all  and  every  the  books  concerning  his  office  of  over- 
seer;  thereby  in  effect  casting  upon  the  gaoler  the 
function  of  enquiring  and  determining,  what  were  **  all 
and  every  the  books  concerning  the  office  of  overseer,'' 
upon  the  yielding  up  of  which  the  gaoler  was  to  dis- 
charge his  prisoner,  instead  of  requiring  the  gaoler  to 
detain  his  prisoner,  (as  it  should  have  done)  until  he 
should  have  yielded  up  the  particular  book  specified  and 
described  in  tlie  information,  and  for  the  non-delivery 
of  which  he  was  convicted.  Such  a  commitment  was 
certainly  not  authorised  either  by  the  letter  or  the  spirit 
of  the  act  of  parliament,  and  subjected  the  prisoner  to 
the  risk  of  an  imprisonment  for  an  indefinite  period,  viz. 
until  he  had  complied  with  a  condition  of  greater  ext^t 
than  was  imposed  by  the  act  of  parliament ;  and  where 
the  gaoler  who  should  have  to  detain  him  under  the 
warrant  had  no  adequate  means  of  judging  whether 
his  prisoner  should  have,  in  fact,  complied  with  the 
terms  of  such  condition,  and,  of  course,  whether  he 
was  entitled  to  his  discharge  or  not.  This,  it  will  be 
observed,  is  a  conviction  and  commitment  on  the  ground 
of  a  supposed  contumacy;  but  the  defendant  could  have 
been  guilty  of  no  contumacy  in  respect  of  the  noo-deli- 
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very  of  any  other  book  or  thing,  thaa  that  book  which  1916.. 
alone  he  had  been  required  to  driver,  viz.  7%^  BaS"  qeoome 
tardy  Ledger.  The  conviction  and  commitmenty  there- .  y^JS^*. 
for^  in  respect  of  a  supposed  contumacy  to  any  greater 
extent  than  that  in  which  obedience  had  been  previously 
required  from  him,  must  of  course  be  unfounded.  Pre- 
viously to  commitment  for  refusing  to  do  a  thing,  there 
must  have  been  a  charge  and  proo^  and  the  party  can- 
not be  committed  <^  until  he  does  something,"  which  is 
not  charged  and  proved  upon  him  that  he  has  previ- 
ously refused  to  do.  Assuming  that  the  warrant  is  in 
this  respect  illegal  and  void,  the  question  is,  whether  it 
be  therefoi:e  void  in  ioto;  and  if  it  be,  whether  the 
defendants,  as  committing  magistrates,  are  liable  to  an 
action  of  trespass  and  false  impTtisonment  for  having 
committed  the  plaintiff  thereupon.  And  that  it  is  ¥oid 
in  toto  the  case  o[  MUward  v.  Cqffbh  ^  BL  JR.  1331.  is 
an  authority ;  there  Gatdd  J.,  in  the  absence  of  De 
Gr€y  C.  J.,  said  ^^  It  is  &irly  and  candidly  conceded, 
that  if  one  of  the  rates  be  ill^pd,  the  whole  warrant  is 
bad;  and  I  take  the  first  to  be  illegal,  for  assessii^  the 
plaintiff  b^ond  the  extent  of  his  occupation.  All  that 
rebted  to  the  assessment  of  lands,  not  in  the  occupation 
of  the  plaintiff,  was  coram  mmjudicei  the  justices 
therein  exceeded  their  jurisdiction,  and  their  determine 
ati<m  is  a  nullity."  In  ^dlnst.  52.  there  are  to  be 
found  several  good  rules  in  respect  to  commitments ;  the 
fifkh  of  which  is,  *^  The  warrant,  or  mittimus,  containing 
a  lawful  cause,  ought  to  have  a  lawful  conclusion,  viz. 
and  him  safely  to  keep  until  he  be  delivered  by  law,  &c. 
and  not  until  the  party  committing  doth  &rther  order." 
Likewise,  in  Sd  In^.  591 .  there  is  a  farther  rule ;  **  Now 
as  the  mittimus  must  contain  the  causey  so  the  conclusion 

must 
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I  ^ie.       mtot  fad  according  id  liw,-  vte.  the  prisohef  safeljf^  to  keepi 

-; .      until  he  he  delhettA  by  due  otdtr  of  W#,  dnd  ttbt  ilfctil  he 

<vamj/  that  made  if  shtlll  give  dthet  otder^  or  the  lil^/'  Th6 
case'  of  Tke  Mayor  ttnd  Churcktodtdens  of  Korthatnptdh^ 
.  Ctirth.  I52«,  la  A  leading  ea^ey  up6n  the  {yh>per  form  of 
cottclusidxi  at  i  fcommflmiettt,  until  a  p^rticahtir  iict 
shdttld  be  dob6  by  the  party  (^onimitted.  Thai  diai 
wdi  thus.  The  mayof  6f  IfofihaMptoH  committed  ffife 
churchwardenir  for  refhsling  io  account  before  him,  bM 
the  warrant  of  conmritfflent  conclttded  in  the  ddmmon 
form,  (viz.)  '^  nrrtl!  they  be  dnly  dischargedf  accordnig  to 
law  f*  and  kM  ikS»  appearing  iipx>i!l  fhe  retiDim  to  A  hcAeas 
corpuii  <he  Court  held  the  commitment  voiJ,  becaitise 
the  warrant  otrght  to  frave  been  thmr  coiicluded,  (f  iz.) 
tbei'e  to  1^^^  n'btfl  be  shall  account,  as  thd  staftife 
43  EUi.  c.  S.  dotii  appoint.  And  Xhh  daSeteat^  isi 
where  a  man  is  commi'tted  fts  a  crhninal,  and  Where  only 
for  contumacy  (as  in  this'  case,)  in  refushig  f o  do  a!  OAng 
re()uired,  See.  r  ftr  in  tlie  first  ca^e,  the  con»mitment  must 
be  nhtil  dfeehaf ged  aco6tditfg  to  law ;  but  lA  the  latfer, 
until  he  comply  and  pei^form  the  thing  required ;  foir  itt 
that  case  he  shall  not  li^  til)  a  sessions,  but  shall  be  ^^ 
charged  upon  the  performance  of  hw  duty.  Wherefore 
the  churchwardens  were  diischarged  by  rute  of  Gouri 
Bf^aci/i  case  is  an  authority  to  the  same  eflfect ;  ir  ir  im- 
ported, in  5  Mod.  308.^  }  Salk.  »48.,  I  Id.  Boym.  99. ; 
also  m  the  margin:  of  CaHhinti^  1531^  from  wMcb  I  eife 
ii  Ohe  Braty  was  committed  by  combissionei^  of  Ae 
statute  6f  bitnkrupts,  foi*  refusing  io  answer ;  amf  fliey 
conchided  their  warrant,  that  he  be  committed' to  j^son, 
there  to  remain,  ^  until  he  confomt  hnns^  to  dor 
authority,  and  be  fhence  delivered!  by  dde  course  of  lomf* 
and!  upon  the  return  of  a  habeas  corptis^  h^  f^  d!9» 

charged, 
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charge,  be^tM  tbi^  tottelosion  was  not  (mMiatit  t6  Che       iit4.    . 
ttatiite  of  bankraf^i  md  Ae  tiiflyof  of  Jfhrthampltnft      ^^^ 
£tm  wite  cited  for  an  authority.    In  Lord  ttagnumd^t       <^ft^ 
r^ort,  it  is  faud  dowd^  that  if  h6  iiad  been  committed 
^  nntU  be  Aonld  ooaibrm  to  their  tatbbrity,  hi  ih^ 
spedil  matter,  it  had  been  ^ood.    And  of  that  opinion 
wa^  Lord  HoU\  litid  he  said,  thM  the  #ord  <<  snbnii^ 
(whtcb  10  the  word  in  the  statute,  and  Hot  <<  cdnfintu'') 
does  not  mean  an  aet  of  humble  snbfviissioi],  but  onlj 
to  make  ansWer  to  the  ^estion  proposed.'*   In  Salkelf^ 
xeport^  tbs  Court  hdid  the  wotd  cooformi  ihsfead  of  liie 
wotA  subniti  to  be  well  eaooghf  bedanse  it  was  of  the 
same  senfie ;  but  becMse  the  commisrioiiers  had  other  an- 
dMirities  beside  that  of  enatmitntigf  and  it  did  not  appear 
but  dtat  ir  might  requite  a  submis6ion  to^  thoni  in  other 
fespcet%  and  for  that  ril  |tow«rs.  given  in  reserafint  of 
liberty  must  be  isixiotfy  pursued,  and  in  this  cm^  ihef 
bod  but  a^  s^fad  authorky,  and  must  net  ^ceed  il^ 
th^  held  the  return  naught   YojcI^b  tMefCartk.2»U 
was  ^  a  coanohmeert;  by  the  secretary  of  siate^  ioMer 
the  stait«  M  Mz.j  M  refhsmg  to  answer  whether  be 
w^  a  jMiity  8bc.)  and  on  a  hisbeaa  corpus,  he  prayed 
to  be  boiled*    The  exoeption  to  the-  commitment  wa^ 
thiit  tke  oonclusibh  thereol^  was  ^<  there  to  remaiki  nfvtif- 
be  dsaSk  be  from  thence  dindiarged  by  due  coarse  ol 
law/*  wbev  the  words  of  the  statute  are,  **  unti)  he 
shall  answer  unto  the  questions;"   4nd  therefore  the 
commitment  ought  to  be  qieda^  aceordinj^  to  the 
statute;  and  the  Churchwandens  of  Narthaniptm*»  case 
i#as  dtad  sokl  relied  on;   and  for  iSiat  olijeellon  the 
GMnrt  held  the  consmitmeBt  ilh    O&er  cases  might  be 
eitsd  to  the  sameeftct,  siic&  as  Mix  v.  Hnlli  Cmjp.  60; 
The  fbregofaig  cases  are  cases  of  disdMrge  frem  commits 

menti 
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]8l&       m^ity  on  thegrouod  of  aa  ii^gali^*  apparent cfa the &ce 

r~'       of  the  warrant    The  tijiro  folbwing  cases,  Bakkin  oni 

agamu        Wife  X.  Blaetmoi'e^  1  Burr.  595*  and  Crepps  v.  ZHirdeHf 
FoAJUtnUf 

Gti^*  640*9  .establish  that  in  such.case^  that  is,  of  wac- 

rants  ill^;al  upon  the  face  of  them,  ior  an  excdss  of  jih 
risdiction  in  the  magistrate,  trespass  is  maintainabk 
against  the  coimnitting  magistrate ;  and  this  w^  held  in 
the  latter  case,  although  the  conviction  had  not  been 
quashed.  In  Baldwin  and  Wifey*  Blackmore^  a  war- 
rant to  commit  the  wife^  as  an  idle  and  disorderly 
person,  lor  returning  with  her  husband  to  the  parish 
from  whence  removed,  without  a  ocytificate,  was.holden 
to  be  void,  and  that  tr^pass  lay  fi>r  the  imprisonment 
under  it.  So^  where  the  warrant  ought  to  be  to  im« 
prison  for  a  month,  and  it  is  until  discharged  by.  due 
course  of  law.  Ctepps  v.  DurdeUf  Conp,  640.,  was  a 
conviction  in  four  penalties,  for  exercising  his  ordinarjr 
calling  of  a  baker  on  a  Sunday.  As  there  can  be 
but  one  ofienoe  on  the  same  day,  it  was  held  an 
cKoesa  of  jurisdiction,  for  which  an  action  would  lie 
befi>re  the  convictions  were  quashed.  There  tl^  qnes* 
don  immediately  before  the  Court  was,  whether  an  ob- 
jection could  be  made  to. the  legality  of  a  conviction 
before  it  was  quashed,  and  it  was  hdd  that  it  might 
Upon  these  authorities,  and  the  reason  of  the  thing,  we 
are  obliged  to  pronounce  that  tlie  commitment  made 
in  pursuance  of  the  said  acyudioation  in  this  case^  as 
wdl  as  the  adjudication  itself,  in  respect  to  the  im* 
prisonment,  being,  in  this  particular,  a  dear  excess  of 
jurisdiction,  was  not  warranted  by  law,  and  that  the 
imprisonment  thereunder  was  a  trespass  in  the  comnut-* 
ting  magistrates, .  for  which  this  action  is  mamtain- 
able;  which  we  cannot  but  regcet»  as  the  facto  of  the 

case 
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case  would  have  authorised  a  commitment,  if  the  war*  1816. 

rant  had  been  framed  in  a  manner  conformable  to  the  gboqmb 

powers  of  the  magistrates  under  the  statute.     The  con-  ^^l^g^ 
sequence  is,  that  the  rule  nisi  for  setting  aside  the  ver** 
diet,  must  be  discharged. 


Everett  and  Others  against  J.  Wharton,  Esq.  Monday/. 

July  Iti. 

npHE  defendant,  being  a  member  of  parliament,  was  Upon  process 

sued  by  original  writ  in  a  plea  of  trespass  on  the  j^nsfa  mem- 
case,  and  was  served  with  a  summons  returnable  in  ^J^°  thiMim- 
five  weeks  of  Easter,  which  omitted  to  describe  him  as  »»ons  omitted  to 

'  descnbe  him  as 

having  jprivilege  of  parliament^  and  the  notice  written  at  having  privilege 

the  foot  informed  him,  that,  in  default  of  his  appearance*  aq<^  ^«  oo^^e 

at  the  foot 
the  plaintiffs  itotdd  cause  an  appearance  to  be  entered  for  stated,  that  in 

default  of  his 

Aim,  and  proceed  as  if  he  had  himself  appeared  by  his  appearance  on 
attorney.      The    defendant  having  made  default,    the  of*the  writ,  *^ 
plaintiffs  issued  a  distringas,  and  levied  40^.     A  rule  ^^^^  ^^^ 
nisi  having  been  obtained  for  setting  aside^the  distringas,  ***fl!^  ^^ . 
and  returning  the  issues  levied  under  it,  on  the  irround  "«*<*•  **"•*  ^« 

"  °  summons  was 

of  these  defects  in  the  summons  and  notice,  sufficiMit. 


The  Attomey'General  and  Marryat,  who  shewed 
cause,  contended  that  this  being  a  proceeding  by  ori- 
ginal writ,  and  not  by  bill  and  summons  under  stat. 
12  and  13  /T.  S.  c.  3.  the  writ  and  process  against  a 
member  of  parliament  might  be  the  same  as  against 
other  persons.  For  an  original  writ  being  the  means  of 
commencing  all  personal  actions  against  every  person, 
not  an  attorney  or  oi&cer  of  the  Court,  or  in  the 
custody  of  the  marshal,  is  not  affected  by  the  statute 

Vol.  V.  Y  12&ld 
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1816.  for  another  purpose.  The  rule  (a)  requiring  that  the 
^^^^  writ  should  lie  in  the  sheriflf 's  office  four  days  before  the 
j^goimt       return,  must  mean  that  it  should  be  so  lodired  as  that 

BXUSIN.  ^  ^ 

notice  thereof  should  be  accessible  to  the  bail. 

Per  Curiam^  Rule  absolute. 

(a)  Reg.  E.  5.  G.  2. 


Nabb  against  Smith. 

A  defendant       TJPON  a  i;ule'n/5/  for  setting  aside  proceedings  for 
biirassnat-  irregularity,   on  the  ground  that  the  defendant, 

ing^suchTniay    "^^  being  an  attorney,  was  sued  by  bill  as  such. 

set  aside  the 
proceedings  as 

irregular.  j;  ^ruHams  resisted  the  rule,  urging  that  it  was  com* 

petent  to  the  defendant  to  plead  in  abatement,  in  like 
manner  as  an  attorney  may  plead  his  privilege  in  abate- 
ment, if  he  be  not  sued  by  bill/^a) 


Campbellj  in  support  of  the  rule,  denied  that  there 
was  any  precedent  for  the  defendant's  pleading  in 
abatement,  as  suggested,  the  practice  being,  in  cases 
like  the  present,  to  relieve  on  summary  application. 

Lord  Ellenborough  C.  J.  The  defendant  is  only 
brought  into  Court  upon  process  founded  upon  a 
supposition  of  his  being  present  in  Court.  The  process, 
therefore,  is  irregular. 

Per  CurimKi  Rule  absolute. 

(a)  6  r.  R.  524.,  Barber  t.  Painter.     3  Taunt.  166.,  Duffy  t.  Oaiet. 
END   OF   TRINITY  TERM.  *         ' 
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AROUED  AND  DETERMINED  18IS. 


iir  na 


Court  of  KING'S  BENCH, 


iir 


Michaelmas  Term, 

In  the  Fifty-Seventh  Year  of  the  Reign  of  Oeorox  IIL 


MEMORANDA. 

On  the  first  day  of  this  teroii  the  following  gentlemen 
took  their  seats  within  the  ban 

Mn  Serjeant  Ondam,  having  been  appointed  one  of 
His  Majesty's  Serjeants  learned  in  the  law. 

Sanmd  Marryai  and  John  Gurtuy^  Esquires,  having 
been  appointed  of  His  Majesty's  counsel  learned  in  the 
law. 

VouV.  t 
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saiwrday,         Dqe,  od  thc  Deniise  of  James  and  Wife,  against 

November  9tiu  '  ^ 


^1^  to  tra-  J^JECTMENT  for  lands  in  the  parish  of  Wedbury^ 
trust  «(iia|i^t  in  the  GQunty  of  Qkmceskr*    At  the  trial  before 

oMTe  the  rniti    Bichords  B.^  at  the  last  Gloucester  assizes,  the  case  was 

and  profiti  for  . 

life;  renuandcr    this: 

uQ;  Wmiander  ^^f^f  ^^^  W^g  9e^e4  )n  fee  of  t^e  lands  in 

HddfthatiT*  question,  devised  the  same  to  trustees  in  fee,  in  trost 

ftoejnA  pro-  ^  permit  Anne  Harris  to  receive  the  rents  and  profits 

lefied  by  w.B.  fj^^  \^^  Jif^   ^nd  after  her  decease,  to  Wintour  Harris  in 

to  a  strmnger 

in  the  Ufetime    tail,  remauider  to  J.  S.  in  fee.     The  tes^tor  died : 

ot  A,H,^  wftf 

▼Old;  and,         WintouT  Harris^  in  the  lifetime  of  Anncj  by  lease  and 

thaefore»  tlia 

lieirofj:&  r^kiR^^,  Conveyed  the  lands  and  the  reversion,  &c.  and 
by  non-claim  &ii  the  estate,  &c.  of  him,  the  said  Wintour^  together 
^^J^*^  with  all  deeds,  &c.  to  the  defendant's  father  in  fee^  and 

^w^T^  covenanted  to  levy  a  fine  sur  conuzanceMe  droit  come  ceo^ 
^^a^^Sa  ^^  which  was  accordingly  levied  with  proclamations, 
of  JTaiwy,      Anne  Harris  died,  and  (he  def^ndapt's  iiither  entered, 

and  it  beinff 

proyedthat       and  was  possessed.     Afterwards   Wintour  Harris  died 

lAirisheiof        i^ithGiVt  issu^;  and  lastly  the  ^^end^t's  father  d^ 

rS^'on*'    and  the  defendant  entered,  and  was  possessed.     And 

^^[JJ^      this  ejectment  was  brought  by  the  heir  of  J.  &,  after 

^^k  iwB^'  ^^^^  ^^^  five  years  from  the  death  of  Wintour  Hm^ris. 

not  a  Tarittice.       The  objections  made  at  the  trial  were  these:    1$^ 

Non-claim  for  five  years;  2dly,  The  want  of  an  entry 

\Q  av^id  the  fine ;  3dly,  A  descent  cast.    The  learned 

^i^dge  pv^r-ru^  these  objections,  being  of  opinion  that 

it  was  a  void  fine.    Another  objection  was,  that  th« 

lands  were  described  in  the  declaration  as  being  in  the 

|«rish 
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pariab  ^WtHkmy^  wbemMt  tl  was  prot^  that  thaw  i»ere  Idttf. 

two  parishes  ofihat  »ftin«  in  ihe  tioooljjf,  via.  M^MtfMy  iZTTl 

fipon  Tryffi  and  Westbury  upon  Severn  /  in  which  latter  ^^^m 

th<}  laii4l  iw^  situate.    This  objection  ifnt  ako  over-  umL 
ruled,  and  a  verdict  passed  for  the  plaintiff. 

Dauncey  now  moved  to  enter  a  nonsyit,  renewing 
these  objections ;  and  in  support  of  the  latter,  he  relied 
upon  the  distinction  taken  in  Doe  v.  SaUer  (a),  where  the 
lands  being  described  as  in  the  parish  oiFarnham^  in- 
stmcl  of  Jbmiast  Ji^a^  the  Coot  t  keld  it  «dl^  tbara 
being  no  other  IPetv^m.  Sa(  hai^  it  appears  there  are 
two  Wesibmys  in  the  county. 

I^ord  ]^JUi<iiNBOROUGH  C.  J.  The  conusor  q(  the 
fine  not  having  any  seisin^  the  fine  consequently 
could  not  operate  ta  pas^  ap  interest.  As  to  the  ob- 
jection arising  from  the  description  of  the  parish,  it  doe« 
not  appear  to  me  that  there  is  any  variance  which  could 
mislead ;  if  it  had  described  the  parish  as  Westbury  upon 
Ttyvh  it  would  have  been  different.  But  all  that  i^  hore 
predicated  of  the  parish  on  the  record  is,  that  {he  pre- 
ipises  lie  in  the  parish  of  We^tbury^  and  so  they  do. 

Bayley  J.  There  wasi  not  ai\y  interest  in  possessiqn 
in  the  conusor  at  the  time  of  the  fiue  leri^ ;  thoreforei 
it  could  only  operate  by  way  of  estqppeL  As  nothinjj 
was  divested,  and  put  to  a  right  by  this  ^ne^  an  entry 
was  not  necessary  to  avoid  it.  {b)  In  Do^  v.  Salter^  ^e 
name  of  the  parish  was  properly  Famham  Moyal^  and 
not  JParnham. 

(a)  IS  MaU,  9. 

(()  See  9  Jt^.  \Q^  a.     S  UotU  m,     |^  <f,  T^^/nm  T*  -^^ 

Z  2  Abboit' 
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1816.  Abbott  J.    I  think  there  was  not  any  variance.  In 

DoBdcm.  common  language  the  addition  is  not  used. 

Jamb 

QgBUUt 

HAEWfc  Per  Curiamf                                      Rule  refiised.  (a) 


(a)  See  Zd  Hoym.  3S.    TIjpptng  ▼•  Cmmii.' 


S!!^  iPA  T^®  Trustees  of  the  Liveepool  Docks  agmst 

Gladstone  and  Another. 


^oMmfor  IStfa. 


5/dSi^'^  p^RROR  to  reverse  a  judgment  given  in  the  Court 
51G.3.  e.  149.  of  Pleas  at  Lancaster  for  the  plaintiffi,  Gladstm 

(Local  and  Per.  * 

flonal)^  aihip  and  JMumnfj  against  the  trustees  of  the  liverpod  docks, 

outward!  fixnn  in  assumjpsit  for  money   had- and  received,  to  which 

j[Xmii^,      '  the  defendants  pleaded  the  general  issue;  and,  at  the 

A^'^ZiX^  ^"'^    *  special  verdict  was   found,   in  substance  as 

e»8o,reloeded    foUowS: 
for  Xoiubm, 

^-^T**?'         Before  and  at  the  time  of  passing  the  act  51  G.  3. 

diarged  toat 

cargo,  loaded     c.  143,  (Local  and  Personal),  for  the  improvement  of  die 

again  for  Liber.  i  ^  i  i  i 

;iooj;  and  arrived  port  and  town  of  Liverpool^  and  amending  the  several 
lait^nentioned  Acts  relating  to  the  docks,  &c.  the  plainti£&  were,  and 
SSe'topay a  still  are,  the  owners  of  the  ship  Rictuard ,-  which  ship 
ao^r^g^to  ^^  ^^^^^  *^  Whitby f  in  Yorkshire^  aqfd  was,  and  still  is, 
^J^^^^JW*^  registered  at,  and  belonging  to,  the  port  of  LiverpooL 
miiy.andBot     This  vessel,   before  the  passing  of  the  51  G.S.9  had 

from  jft*  Do- 

mingiu  traded  outwards  from  the  port  of  Liverpool  on  a  certain 

voyage^  and  had  paid  the  duty  on  such  outward  tradings 
under  the  provisions  of  the  former  act  relating  to  the 
Liverpool  docks ;  and  at  the  time  of  passing  the  51  6. 3. 
was  absent  from  Liverpool  on  that  voyage;  and  after- 
wards 
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wards  returaed  from  her  voyage,  and  traded  inwards  to        1816. 
the  port  of  Liverpool^  and  on  that  occasion  paid  no  dock-  «uurtM»of  tb« 
rate  or  duty.     Afterwards  she  was  loaded  at  the  port  of     ^^"^J^r^** 
Liverpoal  with  a  cargo  for  iS^.  Domingo^ .  and  cleared  out-        ogamM 
wa^ds  from  Liverpool  for  St.  Domingo,  no  dock-rate  or 
duty  being  then  paid  for  her;  and  she  discharged  her 
cargo  at  SL  Domingo,  and  was  loaded  there  with  another 
cargo  for  London ;  and  discharged  that  cargo  at  Lon^ 
dan,  and  was  there  loaded  with  another  cargo  for  Liver* 
pod,  with  which  she  arrived  at  Liverpool,  bringing  with 
her  a  coast-dispatch,  and  there  discharged  that  cargo. 
The  defendants  insisted  upon  receiving,  and  did  receive, 
a  dock-rate  or  duty  from  the  plaintiffi,  in  respect  of  the 
vessel,  at  the  rate  of  2$.  per  ton,  amounting  to  342. 105., 
being  the  Si.  Domingo  rate  of  duty,  which  was  paid  by 
the  plffintiffi,  to  prevent  a  distress  upon  the  vessel  or  her 
tackle.     The  vessel  was  afterwards  loaded  at  Liverpool 
with  another  cargo  for  Madeira,  and  cleared  outwards 
and  sailed  with  it  from  Liverpool  to  Madeira,  from 
which  voyage  she  has  not  yet  returned.     The  action 
was  brought  to  recover  241.  Ss.  9d.,  being  the  difference 
between  the  St.  Domingo  rate  and  the  London  rate,  pay- 
able under  the  51  G.  3.;  and  judgment  having  passed 
for  the  plaintiffi  below,  the  defendants  brought  their 
writ  of  error,  and  assigned  the  common  error. 

This  case  was  argued  at  the  sittings  at  Serjeant^  Inn, 
before  this  term,  by  Richardson  for  the  plainti£&  in 
error,  and  by  J&y  for  the  defendants.  The  argument, 
on  both  sides,  turned  on  a  critical  examination  of  several 
of  the  clauses  of  the  act  51  G.  3.  c.  143.,  particularly  the 
6th  and  7th.  For  the  trustees  of  the  docks  it  was  argued, 
that  the  St.  Domingo  rate  was  payable,  by  reason  that 

Z  3  the 
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1616*      tb€  ship  bftdi  during  her  Abtence  from  JLANrrpMl^  tridifi 

*ivii!Zr*f      tp  &.  jDonrnv^i  ''bich  w«t)  th«]*8&Nr^  to  b«  taken  u  th« 

twmof    most  distant  port  of  hor  voyage  {  to  which  it  w»s  mi- 

a^aintt^      sw^redf  that  the  port  of  Zonibn  was  theittio^t  dtstiat 

port  from  which  the  ship  bad  traded  to  Uverpodh    la 

the  come  of  the  argumaiti  the  €eM  of  GHdart  r.  GM- 

stom  {a)  was  referred  lo» 

Lord  EixB^fBaEOuoH  &  J.  Mjr  view  of  this  salyrtil 
is  very  mudi  governed  by  what  I  consider  the  plain  knd 
obvious  sen»  of  the  6th  seetiolH  whidi  is  not  oqiable  of 
any  misunderstandiogi  unless  by  confounding  it  with  some 
of  tlie  terms  in  the  7tb  section^  whidi  I  own  I  am  liot 
equally  able  to  understand*  The  6lh  seotnm  protPidM^ 
that  *^  all  vessds  which  shall  arrive  at  thi§  port  ^lioif^ 
poal^''-^  and  this  vessel  aitived  at  Lherpaot^  -^  *<  sad 
trade  inwards,"  —  and  this  was  a  trading  ihwards^*^ 
<*  shall  be  liable  to  pay  the  dockage^ates  fixed  by  this 
act|  according  to  the  rates  payable  from  the  most  distant 
port  or  place  from  which  they  shall  so  trade  to  £Air- 
jwd.''  Nowi  thAre  may  be  a  trading  to  Lhtrpad  whick 
embraces  a  variety  of  ports ;  fi)r  ifista&ce^  this  ship 
might  have  arrived  at  Uvgrporit  after  having  been  at  ft. 
Domingo^  in  one  ccmtinued  course  of  trading.  But  it  il 
not  so  in  tlie  present  casei  for  it  appears  there  his  oidy 
been  a  trading  from  London  to  Liverpool^  since  no  part 
of  the  St^  Domingo  cargo  was  carried  to  Liverpoot^  the 
cargo  with  which  the  ship  arrived  at  Liverpool  being 
only  a  London  cargo,  unmixed  with  any  portion  from 
any  other  place.  Thereforei  the  words  of.  thb  olausi^ 
<'  according  to  the  rates  payable  from  the  most  distant 

(o)  8  raufU.97.     11  E€9t,  S75. 

port," 
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port,"  do  iMt  apply  td  this  casei  bec^uw  there  ii  irat  iSK^, 
ohe  »iil|^  iict  of  trading  from  tn»  port,  MtaiAriy)  th«  ■  ^ 
p6n  of  Londoik  $  t»A  it  ctonot  be  pr^catM  of  «i]r  LfvUiMi  ' 
pM^  whei«  thetefe  but  orie,  thtt  it  is  the  nlost  dlsMnt:  ^^ 
80  ^t  ttie  wonis;  «<  thril  Be  likUi  to  ^sj  socbiding  tm  ^^^^^^ 
the  rates  payable  ftvm  the  most  distant  port^"  can  miy 
a|iply  wbei^  thef'e  is  a  ibbans  of  eOmpariHg  dtsfeadee 
bekwe^  diflbrtot  pons;  Hiedb,  tigr  reftrriag  to  this  5th 
seetfibD)  the  tbDnage^daty  payable  on  a  Voj^age  fitei 
ZafsiiM  seeiBS  dearly  to  be  ase^rtaiaed.  Certtinly^  the 
langaage  of  the  ?di  iteetMh^  %rhieh  regelates  tie  pajft^^ 
of  tBe  toniiBges4tite  far  one  arriial^  tegetfite  wkh  bne 
dephrtat'c  of  iaah  shi|)(^^^  Withdat  isay  i^agird  Sb  an^ 
iatermedhte  potts  between  wlach  ^  oaay  have  taradfed 
aUKIt  bbseill  from  Idwqmi^  but  that  «iich  r^na^jlMate 
shril^  in  ever j^  lach  casc^  be  cbai|p6d  iufiam  evei^  sudk 
ship^  ^sOB  the  amst  distoat  vioyage  tx)  whiA  sllch  «hip 
shall  have  traded," —^  thn>Ws  a  doubt  apon  the  case; 
because  the  ship,  whilst  absent  from  Liverpool^  has 
tiMed  to  Afc  Domutg^  This  laagaa^ji^  ho^fevef)  May 
be  Qodentood  ai  speaksng  of  any  intemitiiale  ports  itt 
the  ship**  vQJflftelo£imij3d^  and  if  thCibeso^  itdMs 
not  kiterfeie  with  the  ^present  diSQ  becaas^iS^aOMkN^ 
was  not  M  tfai  shipli  ^voyage  to  HverpM.  And^  that 
die  Tth  sectbn  xiehtes  to  obe  Mbroken  voyage  ihwards^ 
appears^  I  tMnk^  ftt>m  th^  12tb  section^  which  was 
passed  to  prevent  evasion  in  making  a  tree  rqportof  the 
sUp'a  destination^  That  section  enabtsj  «  duU  whenever 
any  person  shall  apf^y  to  make  payaient  of  aay  dock* 
datiesin  respect  of  any  ship's  arriving  at^  or  sailing  oat 
of  the  poit,  it  shall  be  lawfal  for  the  collector  to  qnesti<m 
him  as  lo  the  moA  distant  port  from  which  iBach  Mp 
has  anrived  add  tniOed  to  Liv&pMf'  tec.    Now^  sup- 

Z  4  pose 
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^316.  poie  the  penon  applying  to  make  payment  in  dug 
TV^'-M  rf  thn  ^''^  ^^  ^^^^^  questioned  as  to  the  most  distant  port 
^^<^^MiL  from  which  die  ship  arriTed  and  traded  to  Uvofoolf 
would  he  not  have  answered  truly  that  he  had  arrifed 
aad  traded  from  Xofidbfi/  TTie  power  of  wraminatfam 
is  gifen  for  the  purpose  of  asoertainin|^  in  efoj 
instance^  what  duty  is  payable;  and  here  the  answer 
wouldf  with  truth)  have  been,  that  the  sh^  had  onljr 
traded  from  London.  It  appears  to  me^  thorefiire^  Ast 
coupling  this  danse^  which  gives  a  power  of  craminatioiiy 
with  the  other  clause^  and  findmg  that  the  true  aniwer 
to  the  question,  as  to  the  most  distant  port  from  iriiidi 
this  ship  had  arrived  and  traded,  would  be  Ltmiaif 
it  is  plain  that  no  other  duty  than  the  London  duty  was 
payable*  The  right  construcdon  may  be  collected  firom 
the  6th and  19th  dauses  oombined;  and  if  thisbeao^ 
the  SLDomingo  doty  has  been  improperly  received, and 
the  judgment  ought  to  be  aflbmed. 

BatutJ.  I  diink  the  judgment  ought  to  be  affifmei 
Considering  that  this  act  imposes  a  charge  upon  the 
sulgect^  we  ought  to  see  that  it  has  used  sufficient  words 
to  raise  the  charge;  and  if  it  is  defective  in  this  partial* 
lar,  it  is  the  &nlt  of  those  by  whom  the  chaige  was 
intended  to  be  raised.  The  5th  section  imposes  a  ton* 
nageJttty  acoordii^  to  di£brent  classes  of  voyages,  and 
amongothers,  <<  to  or  from  the  port  of  Lherpool  and 
the  Wesi India/*  but  when  this  ahip  sailed  from  Si. 
Domingo,  her  destination  was  London,  not  LhferfoaL 
Her  clearing  outwards  from  the  port  oi  London  was  the 
commencement  of  her  voyage  and  trading  to  LiverpoA 
The  act  has  no  words  to  attach  on  this  ship  a  Lherfod 
voyage,  until  she  left  lendon.     The  6tli  section  uses 

lai* 
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langnage  which  plainly  indicates  the   scheme  of  the        1816* 
legislature  in  charging  the  tonnage-rates*    In  the  case  ,^^^ 
of  ships  arriving  at  Liverpool  and  trading  inwards,  it     LivsarooL 
imposes  a  rate  according  to  the  dass  of  rates  payable 
from  the  most  distant  port  from  which  each  ship  so 
trades.    This  makes  it  necessary  to  enquire,  in  every 
case^  whal  the  voyage  is  in  which  the  ship  has  been 
engaged  in  her  trading  to  UverpooL     In  the  present 
case,  the  answer  is,  that  the  trading  ?^as  from  Londarh  at 
which  port  she  took  in  her  cargo  for  UverpooL    We 
find  a  similar  regulation,  in  the  same  section,  in  respect 
of  ships  trading  outwards)  if  the  ship  arrive  at  LiW* 
jHwl  in  ballast,  or  be  built  within  the  port,  and  trade 
outwards,  she  is.chargeable  iinth  the  rate  payable  to  the 
most  dirtant  port  of  her  trading  outwards.    According  » 
to  the  11th  section,  a  change  in  the  mode  of  collecting 
the  rates  was  to  take  places  the  rates  which  had  before 
then  been  paid  on  clearing  outwards  being,    for  the 
future^  to  be  paid  on  entering  inwards ;  whence  it  might 
h^ipen  that  the  same  would  be  diminished,  if  the  ship 
entered  inwards  from  a  ndghbonring  port,  and  cleared 
outwards  to  a  distant  one.     It  is  probable  that  the  7th 
.   section  had  this  in  view  when  it  provided,  that  only  one 
rate  should  be  payable  for  one  arrival,  together  with  one 
departure^  of  each  ship;  but  that  such  rate  should  be 
charged  upon  the  most  distant  voyage  or  place  to  which 
the  ship  should  have  traded.    Mr.  Ridardson  has  ar« 
goed  as  if  this  were  to  be  understood  of  any  traifing^ 
without  reference  to  Liverpool  s    but  it  seems  to  me 
that  the  clause  cannot  be  construed  thus  indefinitelyi 
but  must  mean  such  a  trading  as  by  the  6th  section  is 
made    chargeable  with  a  duty,— -that   is,    a  trading 
inwards  to  Liverpool^  or  outwards  from  Liverpool.    And 

this| 
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ISIS.        th{&3  1  ihitik,  b  cohfiHll^  by  the  ISth  fi^dort;  upon 

TflA^b^  M  ^'^'^'^  *y  ^^^^^  ^^  cbrtimwited.     Fbt-  it  shdtild  SOU! «« 

^eS***     ^'^ ^^^^  swctittn  WAS  designed  tto  extthd  the  pbWtJl-  df  t^iesi 

aiBiittf        tieninm  aft  to  the  Wiigt^,  to  all  edsiei  WheH*  the  dat^  b 

intended  to  be  imposed ;  And  w^  find  that  the  poWef  of 

qtiestionitig  is  only  as  to  the  tnbst  distluit  port  MnA 

whtth  tht$  ship  ha6  aitlved  And  traded  to  lAv^iff^  or 

to  wfaieh  the  ship  is  bound  and  trading  fMn  L^Xfpikt. 

Thit)  therefore^  i«  the  titmost  ekti^t  to  whieh  t  can 

caHry  the  actt  and  if  «o^  it  follows  thftt  ^vXf  the  LtritU^ 

^    dttty  was  pa^ble  in  thiis  case. 

Abbott  J.    I  am  of  the  sante  opinion^  and  ingr&b  thftt 

judgment  ought  to  be  hffirmed.     The  5th  Atid  6A 

sections  admit  of  no  donbti    The  latter  fixea  die  sttde 

of  duty  according  to  the  rates  payable  from  the  nlost 

distant  port  or  place  from  which  the  ship  shall  trade  to 

Liverpool.     This  provision  is  applieaUe  to  cases  Wheie 

the  ship  trades  from  more  places  than  one^  td  it  worid 

bav^  beta  to  this  case^  had  the  ship  brought  gobds  from 

St  Da^ifigs  as  well  as  from  London  to  Lmrpootf  bat 

hfere  the  tnldirig  is  from  one  port  only;     It  is  contended 

that  this  is  hot  a  true  constrbction  of  the  6th  sectiea^ 

coupling  it  with  the  7tfa;  and  I  agrte  that  the  clauses 

of  an  act  of  parliament  may  properly  be  compared  and 

explained  by  each  odier.    From  a  con^mriaoo,  theo^  tf 

these  clhuses^  it  is  declared  that  the  rate  is  payable^  not 

according  to  the  most  distant  port  or  place  from  whidi 

ihe  ship  shall  trade  to  Livtrpool^  but  according  to  tte 

most  distant  place  to  which  the  ship  shall  hare  gone 

while  absent  from  Uverpoci.    As  an  instance  xA  whidiy 

it  is  supposed  that  t,  ship  should  Sliii  from  Uverpod  to 

St.  DomingOi  and  tfiei-e  take  in  a  catgo  and  carter  it  to 

Londw^ 
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LondoHj  and  from  thence  to  the  East  Indies^  where  she        lil§i 

delivers  her  cargo,  reloads,  returns  to  London  and  dis-        -an—i* 

chnrges  that  cargo^  and  takes  a  third  on  board,  with      Li^KxidM 

which  she  sails  to,  and  delivers  at,  Liverpool.      It  is        Agamn 

insisted,  upon  such  a  state  of  fiicts,  that  the  vessel  would     G"-^^*'**"- 

be  liable  to  pay  according  to  the  rates  payable  Irom  the 

East  Indies  s  but  if  so,  what  becomes  of  the  provision 

ih  ibi  7tii  Sedtibn,  -^  tllftt  th^  fiite  dhall  b^  ^ayatilb  for 

eath  Vesiseli   Withdbl  toy  regard  to  tthy  ihrdi-rtiWiate 

pbm  between  \vhlth  %ht  mi&y  have  IftAeA  Wfatliit  Hb^eHi 

(t6tti  LiviipDol }    Thte  seems  to  hi  quite  Iftfcbrislstehi 

*lth  the  cOttstrbctioh  abbve  staled.    1  tht^ltferd  thlttk 

tb&t,  (^bmbining  the  elabsei,  the  hi%anihgof  them  t'^  thts, 

that  ^h'hereVel'  a  vessel  trhdeA  from  dllferehl  ^Ijicfes,  by 

loading  partly  at  one  place  ^d  partly  at  andtbcr^  ahd 

bHnging  hotne  the  ftggl^egate  produce  6f  the^  dklinct 

tedittgd,  the  me  is  payable  aecol^ing  to  the  thost  distant 

of  ihese  places.    In  the  ^fesettt  ease,  the  enttire  tA)rg6 

tm  tMih  LtmdtM ;  aud,  thereFote,  the  Lonixfn  duty  Dtlly 

ii  payable. 

ItbLttotft  J.  haviAg  beeft  ei^gaged  fl^  counsel  itl  iht 
dAise,  d«eltued  giving  any  judghieut. 

Judgment  affirmed. 
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1816. 

j^^jjjy^  D.  Hahvey  and  Others,  Assignees  of  M.  B. 
Harvey  and  J,  W.  Harvey,  Bankrupts, 
against  Cbickett  and  Others. 


ASSUMPSIT  for  money  had  and  recdted,  to  tbe 
use  of  the  plaintiffs  as  assignees,  second  count  de- 


Whcrtoneof 
two  ptftnen* 
vfao  wcTOoomi" 
try  bankers, 

bccanMiMmk-     claring  as  assignees  of  the  bankrupt,  J.  W.  Haroof. 

mpt,  and  da-  0,0 

Ibndanii,  being  At  the  trial  before   Lord  EUenborough  C.  J.,  at  the 

notaa,  obtained  London  sittings  after  List  Michaelmas  term,  a  verdict 

5Sr*frS5r  ^^  fo™d  for  the  pLiintiffs,  with  95it  165-  6A  da. 

JjJjJjJ!*^  mages,  subject  to  the  opinion  of  the  Court  on  the  foU 

wboae  booia  lowing  case : 

th«7  were  pay-  «* 

able,  out  of  tbe      The  plaintiffi    are   assignees  of  M.  B.  and  J.W, 

baada  belong-    Haroey^  who  carried  on  business,  in  the  year  1814,  as 
ing  to  tbe  conn* 


3bank,andtba  bankers  and  partners  at  Bochfbrd  and  BiUericay^  in  Es$ex^ 

kno 

^!!^if!^f7'       Co.,  and  used  the  house  of  Ramsbottom  and  Co.|  as 


knowing^f^  under  ihe  firm  of  Matthew  Barnard  Harwy,  Son, and 


procured  a  y^^*i 

fi^to^Tthii  their  Lomfon agents.  The  defendants,  in  the  same  year, 
**^*".P^"f:  carried  on  business  as  bankers  and  partners  at  C%Wm{/!^^ 
debt,  and  in.     Qn  the  17th  of  May  of  that  year  J.  fV.  Haroeu  com- 

dotaedandda- 

liveredtbeianM  mitted  an  act  of  bankruptcy,  and  on  the  SScQ  a  docket 

to  defendantiy 

in  payment  of  was  Struck  against  him ;  and  the  following  day  a  separate 

the  notee  in  commission  issued,  under  which  he  was  declared  a  bank- 

2Si^b^  rupt.     At  the  time  of  «7.  W.  Harvei/s  bankruptcy,  the 

Hdd.'^tSuS*  defendants  held  notes  of  Harvey,  Son,  and  Co.,  payable  to 

aMigneea  could   bearer,  which  had  come  to  their  hands  in  the  course  of 

Botreoorer 

fromdefendanta  their  business  as  country  bankers,  to  a  large  amount 

the  monies  so  -  i     j 

paid  to  them  by  These  notes  were  afterwards  presented  by  one  of  the  de* 

the  LendcH  • 

banker,  nor  the   fendants  to  Ramsbottom  and  Co.,  at  whose  house  the^ 
j^^i^      '    were  payable,  when  payment  was  refused ;  but  afterwards 
a  part  of  them,  to  the  amount  of  SO/,  or  402.,  was  pre- 
sented 
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sented  by  the  direction  of  the  same  defendant,  and  paid  1816. 
by  Bamsbottom  and  Co.,  out  of  the  funds  of  3f.  B.  and  — — 
J.  W.  Harvetf^  then  in  their  hands.  With  this  ex-  a^amtt 
ception,  BamsbotUm  and  C!o«  continued  to  pay  all  the 
notes  of  Haroey^  Son,  and  Co.,  presented  to  them  for 
payment,  to  the  amount  of  many  thousand  pounds,  until 
the  2Sd  of  Jmei  up  to  which  day  JMT.  B.  Haroey  con- 
tinued to  carry  on  the  business  of  the  bank  in  the 
country.  Before  the  22d  of  May^  the  defendants  had 
notice  that  a  considerable  number  of  the  bankrupts* 
notes  had  been  refused  payment,  and  on  that  day  they 
were  informed,  by  a  son  of  M.  B.  Harvey^  that  J.  JV. 
Harvey  had  absconded,  but  that  his  father,  ilf.  B.  Har'^ 
vey^  was  perfectly  solvent,  unless  transactions  of  which 
he  was  ignorant  came  to  lights  On  the  same  day,  an 
application  was  made  to  them  on  behalf  of  M.  B.  Harvey^ 
to  accept,  in  payment  of  the  notes  which  had  been  re- 
fused by  Bamsbottom  and  Co.,  a  bill  to  be  drawn  by  one 
Wade^  a  debtor  to  Harvey,  Son,  and  Co.,  to  a  larger 
amount  than  the  proposed  bill.  The  defendants  agreed 
to  take  the  biU,  and  accordingly  M.  B.  Harvey^  who  at 
that  time  knew  that  J.  W.  Harvey  had  absconded,  pro- 
cured Wade  to  draw  a  bill  upon  Dyson  and  Dixon  for 
1000/.,  at  two  months,  payable  to  ilf.  B.  Harvey^  or 
order.  The  bill  was  drawn  on  the  24th  of  May,  and 
delivered  by  Wade  to  M.  B.  Harvey,  in  part  satisfaction 
of  the  debt  due  from  Wade  to  Harvey,  Son,  and  Co., 
The  son  of  M.  B.  Harvey,  who  acted  for  him  on  this 
occasion,  dictated  the  form  of  the  bill ;  and  the  reason 
for  making  it  payable  to  M.  B.  Harvey  alone  was,  be« 
cause  he  thought  that  every  thing  devolved  on  him, 
upon  J.  W.  Haroeif%  absconding.  On  the  same  day, 
the  bill'was  indorsed  by  M.  jB.  Harvey^  and  delivered  to 

the 
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\S\6.  tb^  defendanu  en  aoeount  af  the  awd  notM.  The  Ulli 
vb^n  duoi  w»s  paid  by  the  iie<)cp|ofs  to  th«  deftoAiiiii. 
Qn  tb0  2Sd  of  Ju;^  jtf,  ^«  ilgn^  fKunmiM  a«  fM^  of 
bmkr^ptoy,  and  m  tb«  I8tb  of  Ji^j^  a joiiit  oQimoiitiaD 
imied  against  botb  th^  baAkruptib  ond  tbe  plaUitifi 
bMm«  if«iigii?fs»  md;ur  tbci  samt»  On  the  Mb  nf 
Sejftmbi^t  tbe  ^epar^t^  cQp^fKu&sion  ag4i(^t  J  ^*  ^«^ 
«9  W^  f^nper^aded*  Tb^  6UQ>  for  wbiah  tha  veidiol 
waft  found  wa«  tb^  ^mmnt  of  the  proi^^adii  of  tbe  billy 
and  tb^  portion  of  th^  notea  paid  ^y  jZatisM^  ind 
Ck>t  tp  the  defendants ;  a^d  tb^  question  fi>r  the  QpiiMW 
of  the  Conrt  va%  whether  tbe  plainti^  ifera  entitled  (e 
reaver  the  wbola,  or  ai\y  port  tber^ofi 

Tbis  case  was  argaedi  at  the  sUlings  at  Serje^nti  bm 
before  this  terin»  bj  F.  Pdlock  for  tbe  pUuntiS%  «li4 
Tindal  for  tbe  defendants. 

The  argument  for  the  plaintifis  Was  in  subatanoe  tbi% 
T-tbat  by  the  bankruptcy  of  one  partner)  followed  by  s 
eooimission  and  ass^menl,  tbe  partnership  is  dis- 
solved (d)  9  whence  it  follows,  tb«t  tbe  remaining  P^^^ 
ner,  who  b^s  notice  of  tbe  act  oif  bankruptcy*  ^i^^oi^ 
di^ose  of  tl^e  partnersbip-proper^.  Fpr^  by  tbe  baalh 
ruptey»  the  property  in  the  joint  effects  is  cbaiigfd) 
being  vested  in  the  solvent  partner,  in  comnKiA  with  the 
assignees  of  the  bankrupt-partner,  who  are  b^und  todb- 
tribute  these  ^&qU  pari  passu  }  wl^cb  ci^igation  might 
be  defeated,  if  tbo  solvent  partner  had  the  power  of 
dis|K>sing  o£  them  hi  discharge  of  debts  as  he  plea«ed» 
14  indeeda  tbe  act  pf  bankruptcy  be  secret,  so  that  the 


(fl)  ibMifjCV.  i$«Uei<^  4Aim217i*    2Vmm  v..  i^^^n^  IQ^M 
418. 

other 
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^W  Mftper  ha«  no  Icflpwl^e pf  it,  this  se^cps,  accordr        laie, 

iiig  |o  the  ^^sioDs  {fi},  to  forfp  i^n  exception ;  fuii49  \^        

sucii  (wes,  the  solvent  p^tner  hf^  befn  fdlowed  to  w^lT 
dispp^  of  the  joint  eSkcU,.  But  those  de^isioi^  do  not.  ^^^^^ 
apply  to  the  present  case.  Wherefore,  the  plaii^Uffsi  ^re 
entitled  to  the  whole  of  the  money  paid  to  the  defend- 
ants ^  ^d)  if  i)qt  to  the  whole,  at  all  ^v^^ts  tp  f^  moiety, 
tb^y  haviqg  declared  as  assignees  of  J*  W.  Harvej/if  ^ 
Wfdl  as  ass^gn^es  of  both  the  partners.  (6)  ' 

For  the  defendants  it  was  ans^t^ered,  —  that  as  by  the 
\^§Bkruptpy  of  J^  fT*  Harvey  his  assignees  became,  as  it 
W41S  adn^ittedy  tenants  in  common  with  M*  B.  Ifarvey  of 
the  partnership-effects,  this  action  would  not  lie  against 
the  def^dants,  who  claimed  under  M.  B.  Harvey^  np 
more  tlian  it  would  lie  against  M.  B.  Hat^vq/i  bimsel£ 
Accor^ipg  to  Lord  Mansfield^  in  Fox  s.  liqnbuify  {c\ 
<<  the  assignees  could  only  be  tenants  in  common  of  ^n 
I4ndivide4  moietyj^  subject  tp  all  the^ights  of  the  other 
partus*"  Noii  comt^t^  that  the  other  partner  might 
fipt  he  ft  q^editor  of  the  partnership  to  ten  times  the 
y^li^e  cif  all  the  effects ;  and  this  could  only  be  ascer- 
tained by  an  account,  to  be  taken  between  the  partners 
in  a  court  of  equity.  Before  this  was  ascertained,  if 
Jtf.  fi.  Harvey  had  himself  received  the  money  paid  by 
J^amsboitom  and  Cat  or  the  debt  due  from  IVade^  how 
cp.uld  the  ass^nees  have  recovered  against  him,  seeing 
tha^  these  f^onies  were  as  much  his  property  as  theirs? 
And  if  M.  B.  Harvey  would  not  have  been  liable  in  that 

(a)  Fox  V.  ffanbwy,  Cowp,  445.  SmUh  ▼•  SiokeSt  1  Eaa,  365.  Smith 
▼.  OrieUf  i&.  369. 

(6J  Smith  ▼.  GofUhrd,  S  Bos.^^Ptd.  463. 

(c)  Cowp.  449.  Also,  per  Holt  C.  J.,  12  Jfod.  446. ;  and  per  Ld. 
Bardw,,  in  Wtst  y.  Skip,  1  Vet.  239*>  rcoogniied  in  Tayhr  ▼.  Jfidd^, 

case, 
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18 16.       case,  no  more  shall  the  defendantSi  who  are  the  same 

with  M.  B.  Haroeyj  be  liable  in  this.     Supposing^  how- 

ffgomu       ever,  this  action  to  be  maintainable,  Smitk  r.  Ooddard 

CuCKtTT. 

is  an  authority  that  no  more  than  a  moiety  gbaU  be 
recovered.  -^ 

Lord  ELtJBiiBORoufi  C.  J.    I  think,  in  this  cas^  the 
action  is  not  maintainable ;  and  that  the  doctrine  which 
has  been  urged  to-day,  that  the  bankruptcy  of  one 
partner  is,  to  all  purposes,  a  dissolution  of  the  partner- 
ship,  has  been  pushed  to  an   extent  which  the.  law 
does  not  warrant.     For  future  purposes,  it  may  operate 
as  a  dissolution,  so  as  to  prevent  the  solvent  partner 
from  dealing  with  the  partnership-property  as  if  the 
partnership  continued ;  but  most  <:ertainly  he  has  a  lien 
on  {he  joint  funds  in  his  hands,  in  respect  of  all  claims 
which  were  consummate  at  the  time  of  the  bankruptqr. 
In  this  case,  the  solvent  partner  has  applied  part  of  those 
funds  in  satisfaction  of  such  a  claim ;  and  to  take  the 
money  out  of  his  hands,  or  those  of  the  defendanti,  may 
be  to  his  prejudice,  before  the  account  is  taken  between 
the  partners.    It  seems  to  me,  that  until  the  account  is 
taken,  and  it  is  ascertained  whether  the  assignees  are 
entitled  to  recover  a  balance  against  the  solvent  partner, 
this  action  is  premature.      To   entertain  this  action 
would  be  pr^nant  with  all  the  inconveniences  that  would 
attend  an  action  upon  an  unliquidated  account  between 
partners. 

Bavl£y  J.  I  am  entirely  of  the  same  opinion.  If 
this  action  is  maintidnable,  the  consequence  would  be^ 
that  after  an  act  of  bankruptcy  committed  by  one  part- 
ner the  partnership»house  must  immediately  be  doted; 

hot 
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but  such  a  oonseqa'nce  is  directly  contrary  to  the       1816* 
caaesof  Fm  v. Hdnbury  and  Smith  v.  Oridl.    If  •everid 
'perscms  enter  into  partnershipb  dther  for  a  definite  or  an       a^ainti 
indefinite  time^  each  partner  is  at  liberty  to  apply  the! 
joint  ^pds  in  payment  of  the  partnership  debts;  and 
cadi  has. a  lien  on.  those  fiuds  for  his  own  indemnity^' 
limited  to  their  being  applied  to  the  payment  of  part* 
aership  debts*    "When  one  of  several  partners  becomes 
bankrupt,  he.  puts  bimsdf  by  that  act  out  of  the  part* 
nersbip^  and  ceases  to  have  any  further  contronl  over 
the  partnership  property:    the  whole  of  his  rights  pass 
to  his  assignees.    But  this  does  not  prevent  the  remain- 
ing partners  firom  exorcising  the  contronl  which  rests 
with  them  over  the  property,  to  take  care  that  it  is  duly 
applied  in  liquidation  of  the  partnership  debts.     If  this 
were  not  so,  in  what  a  situation  would  the  solvent  part- 
ners be  placed.    For  i^  in  this  case,  a  creditor  had 
applied  to  M  B.  Haroey  for  payment  of  a  partnership 
deb^  and  he  were  precluded  by  the  bankruptcy  of  Jl  W. 
HaromfivcfOk  paying  it,  the  consequence  would  be,  that 
having  funds  of  the  partnership  in  his  hands  fiilly  suffi* 
dent  to  satisfy  the  demand,  he  must  nevertheless  become 
liable  to  arrest  and  to  be  detuned  in  prison.    And  the 
creditor  also  would  be  in  this  dilemma,   that  having 
funds  to  look  to  for  the  discharge  of  his  debt,  he  could 
not  obtain  payment,    because  he  codd  not  properly 
receive  what  the  other  was  unable  to  pay.    The  solvent 
partner  would  say  that  he  was  liable  to  account  with  the 
assignee^  of  the  bankrupt  partner,  and  thus  leave  the 
partnership  creditor  unpaid.    This  seems  to  me  to  be  a 
consequence^  the  inconvenience  of  which  is  sufficiently 
obvious.    It  is  argued  that  a  distinction  is  to  be  made 
in  the  pfssent  case^  because  both  Mm  A  Haroof^nA  the 
>  Vol.  V.  A  a  defend- 
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l8i«.      dtfftndtati  ««n  aw*i«  of  iMTrndt  of  bMikroptq^ i  bat  I 

J^"*^      atk,  whciUier  ihb  kM  liot  ik  bonA  6ib  paynKBi  to  •  pef« 

cuma       son  wto  «M  wtidod  to  receive  it  ?     IF  h  wer^  tbt 

o^km.     ^^1^  ^,^*^  ^^y  ptmeneA  ef  the  act  (tf  huikniplif 

dlM  natt  iBik  MMUr  to  a0|  diiliBgiiith  tbe  tu^  ttmt 

T.  (kidl^  Ltfid  Jr^ftj/bn  ctmriidered  <bAt  the  whol^  hefl 
not  a  mdetjr  onljri  of  the  pertnenhip  j^^operljfi  dfiMTfeml 
by  tbe  iolVent  p«rtoer  in  B^tihreeiioD  of  a  |mttiieriiu(l 
debt^  paiMd  by  the  tramfer; 

Abbott  J;  I  take  die  itase  lo  be  thi%  Aei  JtA 
Hm}^  the  eolveni  pimner^  knowiBg  tiial  Ae  eihar 
partner  lud  oonunitlad  an  aet  of  bankn^iftqr^  >PP'^ 
A*  partnenhip  cflHets  in  discharge  of  a  ftartninh^  Mk 
Now^  thcrb  is  ho  doabt  that  the  parlnfarsh^  cfitets  irfre 
liable  in  some  way  or  other  to  this  demafad;  bat  it  hm 
been  oontended^  that  the  power  of  the  s6lvait  pertair  to 
dilpt>8^  of  the  partnership  eActs  in  this  way  erased  b^  ilM 
act  of  banknytqrj  The  inceAvenience  of  sach  a  eom^ 
^tence  has  been  well  pointed  ontby  my  Brother  jAgffcjV 
and  strudc  me  in  the  early  part  of  the  ailment;  bet) 
hdw^e^  great  the  Inoonvenienoei  it  coaM  not  ilfsil 
Sfputtstthelawiifthtf^ewereaathoritlestoshewil^  Btt 
so  fiir  from  this  bring  the  eitse^  I  oWn  I  thinh  theaadiei 
rities  are  the  other  wigr.  I  consider  it  as  {Msi&ly 
dedttdble  from  the  case  of  Fin  v.  HaaMnf^  that  a  soli- 
Tent  partner^  without  notice  of  thd  banhmptcy  of  the 
odier  pa^taeri  mi^  lawfn%  dispoie  of  Ae  partnerdiip 
pro|)crty.  In  Om ^  r.  Oridk  I  do  not  find  it  staled 
ncgatittlly  that  the  solvent  partner  had  6ot  notice  {  vA 
i  should  rather  itafinr  frbm  tbe  bate  that  he  bH  bedwit 
it  stalet  thai  a  teflimitaidb  of  batthnvtigr  had  nt^ 
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AUa  iidt  Hfipeitf  to  fiW  UiM  8  lfflB»l«a^  Ot*  tM  1^^  ^^ 
nullM  any  tUflkrtaicd  i  ih*  i^  ti^hl  <»flndt  imit  ffdrd  j^^ 
tbeftbkeiicedfkiie#le%.  IfitMlfeBkfitfbWtttfM  M 
libfertJTJ  irfter  tile  NibkrBtiM^  Of  «iiC  j^bttfcri  M  «])fl> 
dui  {ItrtiieMlip  fyfM«  ti  A8  iiftdMi^  tf  {jftHMKHip 
Albifey  be  nM^bC  rftimdiil  ifad  Midst  bf  IMndHfce  U^ 
pri>p<^  of^le  bt  (jsyioi;  aU  ttia  dem^;  fild  tM  et^ 

llitOM^  ri<(S  mast  W«!l  dfat9  liii^  ttSid  «8  liJIignbM  Sfi 
(rildMni  tod  it  it  their  fleatate  t6  ffiitltfe  4i8trfMti«fi.  tl 
flpp«bistdtn«)  t]iatthe«fi^i^6il«t>Atiii«i<^b8!flEiflpief 
h,to  depHtahim  tfthepoWferltf  ^l(ieitttidll,«ild  ibVtJM 
in  his  MlignHM  «  right  tb  Meh  iiiffllU  K  tBt  ttaiftNipi 
IMMelfWdaldhftfellidi  Bn^  ilHfertlM^  Qte  |>dtfM» 
whn  has  noi  eemfhittei  m  Mt  rf  biiilldUptfcy  MltBH  IM 
^er  of  di^poiiagdr  Ae  fimmaMp  SB^  U  |ibjnUett 
of  the  pBttiMnbiFi  d«b»<  If  thift  pOWtr  W«W  bnlFinsdil 
with  «  view  of  ^ing  i  ihtadlt!«nl  pMUkiux,  ft  iTWKI 
ksd  M  ■  diflbatt  ObnidmidH,'  bttf  IMad  il  not  MifM^ 
ted  Muntet  be  ititedded. .  As  fl(f  to  Kny  iiitittdtteiK  Md 
be  made,  I  sboald  infer  the  mutmjri  fbt  it  MSSf  tMl 
Jf.  B.  Haroeyy  supposing  be  was  of  ability  to  discharge 
all  the  partnership  debts,  went  on  as  long  as  be  could, 
nntil  he  found  his  hopes  disappointed. 

H01.ROTD  J.  I  am  entirely  of  the  same  opinion.  It 
appears  to  me  that  knowledge  of  the  bankruptcy  makes 
no  difference.  It  is  not  stated,  that  it  was  in  the  contem- 
plation of  M.  B.  Harvest  or  of  the  defendants,  that  M. 
B.  Hetroey  would  become  a  bankrupt,  which  would  have 
been  a  material  fact  to  distinguish  this  from  the  other 
cases.  I  apprehend  the  bankruptcy  of  J.  W.  Harvty 
did  not  avoid  or  diminish  the  Hen  which  M.  B,  Harvey 
A  a  2  had 
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had  npon  the  partnership  effects ;  and  if  «it  did  not,  it 
follows,  that  no  person  could  have  diumed  to  take  the 
effects  out  of  his  hands,  until  after  an  account  takeD, 
which  must  be  takai  in  equity.  If,  then,  jSf •  B.  Harvey 
had  a  lien,  for  what  purpose  was  this  lien  but  for  the 
purpose  of  paying  the  partnership  debts,  and  protecting 
his  own  rights  ?  How  does  the  bankruptcy  of  J.  W* 
Ifarvof  alter  the  jus  dispanendi  of  his  partner  to  this 
extent  ?  It  seems  to  me  that  it  makes  no  difference  in 
this  respect  It  is  contended,  that  this  action  may  be 
supported  either  for  the  whole  or  for  a  moiety^  As  to 
the  letter,  it  cannot  be  maintained,  except  on  the 
ground  that  one  partner  may  sue  for  his  moiety4  Bat 
can  it  be  contended,  that  if  money,  which  is  the  joiat 
property  of  the  partners,  be  received  by  a  third  person, 
one  of  the  partners  may  sue  him,  and  recover  his  moiety? 
If  not,  neither  can  it  be  contended  in  favour  of  his 
assignees.  This  i&  money  paid  by  a  solvent  partner,  in 
discharge  ot  a  partnership  debt,  which  by  law  he  was 
bound  to  pay.*  It  appears  to  me  this  action  is  not 
maintaipable  on  either  ground* 

Judgment  for  the  defendants. 
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Lbadbitter  against  Fabbow.  mlSSit  if^. 


ASSUMPSIT    upon  a  bill  of  exchange   and  the  Anagnttoa 

Xjl  country  hfft%, 

money  counts.  Plea,  non-assumpsit.  At  the  trial  to  whom  plain- 
before  Lord  EUenborough  C.  J.,  at  the  London  sittings  of  moacy»ia^ 
after  last  Hilary  term,  there  was  a  verdict  for  the  plain-  JISjlTa  uiuw 


tiff,  damages  50/.,  subject  to  the  opinion  of  the  Court  ^^**^ 
upon  the  foUowinir  case :  ■•"^  '^  *• 


The  plaintiff  and  defendant,  at  the  time  of'drawinip  ttiearmin 
the  bill  in  question,  resided  at  Hexham.     The  defend-  two  annt  bang 
ant,  who  was  a  tanner,  was  also  agent  of  the  Durham  Hel4»  that  tfao 


bank,  in  which  capacity  he  acted  from  Jub/j  1812,  to  j^^wcr  al. 

July,  1815,  when  the  bank  failed-     On  the  8th  of  Jim^,  {^Jf^jjJt?"^ 

1815,  the  plaintiff  sent  50/.  to  the  house  of  the  defend-  watagwt.aiid 

ant,  in  order  to  procure  a  bill  upon  I/mdon  for  the  <b«  i»U  wat^ 

drawn  bjr  hun 
amount,  and  the  defendant  filled  up  and  signed  the  bill  at  inch,  and  on 

account  of  tho 

in  question  upon  one  of  the  printed  forms  of  the  Durham  country  bank, 
bank,  and  sent  it  to  the  plaintiff.     The  following  is  ^  ^^eat  paidoior 


copy  of  the  bill : 

<*  N.  G.  205. 

SQL  Hexham^  June  Sth,  1815. 

Forty  days  after  date,  pay  to  the  order  of  Mr.  Thomas 
Leadbitter  fifty  pounds,  value  received,  which  place  to 
the  account  of  the  Durham  bank,  as  advised. 

Messrs.  WethereU^  Stokes^  Mcnsibray^  HoUingmarthf 
^d  Co.  bf^nker^,  Z/mdon, 

(Signed)        ChristTf  Famm'' 

The  persons  who  constitute  the  firm  upon  which  the 

|>m  was  drawn,  are  the  same  who  constitute  the  firm  of 

A  a  9  the 


themon^. 
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IDlF*       the  Durham  bank,  that  bank  having  a  house  in  London^ 
LsIwuTTXft    "P^"*  which  they  were  in  the  habit  of  drawing  billsi 
jv^       which  they  wished  to  make  payable  there. 

The  bill  hi  qcmtton  waa  d'c^*^  ^  ^  ^^^^  f<^n>^  u 
had  been  used  by  the  defendant  since  June,  1813,  before 
irjuql}  Jimg  l^p  b^  lifei^  jp  pift  ^prs^  9^  ifi|H9iiiff  bpls 
i^ffm  ift  the  8RWe8f  PflPof  AePS^WSffirf  tljS^*^ 

iJwi  \i^  S[«  *^  P**^  ^»^  Wi  W  J?*»  ?WH  »6WW^ 
|a  tJM^  j^rq^  Aor  Hpqp  (lip  8»^  f  Ite  Jilfi|)|i| 

y))^  hp  ^^t  thj^  «Q/.,  ^4  plltwM  ^M  ^^  IWW  ?iH* 
the  defendant  was  agent  of  the  l^hflWk  ^K  f)t  IfiRfii^ 
|((^  t))at  i\\fj}urham  ]^  drw  VPW  »  hWW  «» 4^ 
#ff  I»P4  ^  suppctse^  tbftt  D)9  tjiU  w^  ffifs^  Ijy  |j)p  ^ 
WWh  »  »«P^^  OT^  W  appguiit  pf  tb;  ^4^b^|(i 
fp  4ir^iqh  |t}»  4^fwd«{)(  pfti(l  Q^Sf  tlfe^Qf    Jbe  bjid 

|eftlM»  Wd  d^e  flfltiff  lYAs  given  t9  1))^  i^^fen^t, 

was  liable,  there  being  nothing  on  the  ff|^  qf  ^  h|)l  (p 
shew  that  it  was  drawn  by  him  as  an  agent  who  was  fioting 
only  for  his  principal.  The  defendant,  in  order  to  pro- 
tect himself  should  have  expressed  on  the  bill,  that  he 
drew  it  as  agent  only,  or  by  procuration ;  pf  at  Iea;t  th{t 
it  WRsJur  the  Dm-ham  bank ;  for  the  expression,  ^^  to  I^ 
placed  to  the  account  of  the  Durham  bank,  as  a^vised,^' 
imports  nothing  more  than  that  the  drawer  had  a  credit 
with  the  Durham  bank  to  the  amount,  and  that  the 
drawees  were  to  look  to  that  credit.    So^  where  a  lull 

bim 


Digitized  by  LjOOQ IC 


iM  TM  rnmsmmm  ¥i»  of  (^i§||§iE  m.  n^ 

km  matr^^h  it  «!Ni  bfii  ttHtf  Im  >w  petfpi)<«U;F  m-     W^ 
mmMik  iwMw^^fWwMpg  ll>e  W  'W  •*l«??#d  \p   j^J^^ 
tq  kbq  iti  ft  lipiMd  6t)w«c|eB,  (9)    A»  tp  i;l)9  plftwti^^r     '^"^ 

be  recollected  that  this  is  a  contract  ia.  yf0ci^  felj^^^^||^^ 
on  the  custom  of  merchants,  which  cannot  be  varied 

to  m»^  Ml  w  panrf  4^^  %  «4t>^<«i(mk  (^) 
^&a^  Hifeer^  t)»6  (l<^9d^pt  sqiigbl  Jp  ?)»ew  ^  psfol, 

th«l  tfcf  wit  F«H9  99WRfwe?  p»i^  (fm,  *(>  ja^^  u 

|l|i|H|()  119  iBf^^  \»p  ffUqife^  t9  ^  ffwqa  larhat  h^  h^d 
IHfes^ft^  W»  %  P<#y»  tl?W  fee  ())<iti  jH|li9ian)M9  )|  l»iU 
fl  fFi6l)llR8»  9aar»t>l«  ft  fi^  9  ^7  ^^  b$  9%w^  U> 

i»  ffm  i^  w4  »y  *f  »«§  w^,  ^  ^e  »j  F9#U9fl» 

|h]|t  iifbii;!)  j^e  };^  bi^e  ^ub^cril^  ^i)  a  ^ore  in^rt^t 
{l|r(jfi:^  tjffUfi  If  he  b^  (^<W$<1  tp  jmy  that  the  ^lajmiff 
Jn^  t)i9  to  1)6  W  ?«9^  ««4y»  Wd  thf  r^e  bf  is  not 
»MW8»lite'  ^^«4e?»  »t  ^  9?^  fpypw?  bepauw  the 
jMtIf  ^iiPeV  l>if^  ta  t^  W  9f{^V  ^(  $l>f)  d^en^ant  is, 
H^gifj^  ^x^mptu^  fr9l9  P$r;P9»i  mbjlj^.  Coijtractg 
VS  (i^fVMVMy  «>4f[f  ^f  P<nr$!9i|f  V^o  itfe  kn^n  to  l)e 
li^^  ^  iFfi  periPP^ll^  }i9l>l«*  (iQ  The  defendM^^ 
tb«r8%B»  W  °f^  **>  «?fWP*  WB»?If|  PHgfet  to  •heWt  '^<* 
Sirf*  %*  tt»fi  plW»ti^lF«?w  W,»  to  ^  aj»  agent,  but  that 
H?  J^«9  Wd^HjPod  thft  i^f  ^e^ndapt  was  not  to  |)e 
VqfWfn^blfi  f^4?  irherei;  the  pontrar^  is  tppareot 
GmR  1^  Vf^i  for  if  ^?  ^%^<f  ^  °of  ^ble,  no 
W^  f!wi?5  t^i?  ^nwree?  Vf  P?^  %  they  *»♦▼«  not  ac- 
(«)  StaMx.  Mi«N  *>  Mi.  tt)  ■OKf 

A  a  4  cepttd; 
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1816.       cepted ;  nor  the  Durham  bank,  for  there  is  notbingm 
V  """^        writinff  to  bind  them ;  and  as  the  Durham  bank  and 

LXADBITTEE  ^ 

•gauut       drawees  were  identified,  it  may  well  be  intended  that  a 
second  name,  was  added  as  drawer^  to  ^re  thebiUach 
'  ditional  currency, 

Scarlett^  contra,  endeavoured  to  distingoisfa  the  euei 
dted  for  the  plaintiff  As  to  Thomas  v.  Bishop^  he  ob- 
served, that  the  plaintiff  had  no  knowledge  of  any  agency, 
V  except  as  far  as  it  might  be  inferred  from  the  bill's  being 
addressed  to  the  drawee  as  cashier,  which  the  Court 
considered  as  only  descriptive  of  the  party ;  for,  though  s 
cashier,  he  might  well  acoept  on  his  own  aoooont;  and 
'the  rest  was  mei'ely  local  reference:  but  it  is  remarlcRble 
that  the  Court,  upon  that  occasion,  referring  to  a  caie 
in  Carih^  took  the  present  distinction,  saying,  **  It  migiit 
have  been  otherwise  if  the  action  bad  been  by  J*& 
who  was  privy/'  Aad  what  was  tha«  said  as  to  the 
non-admissibility  of  matter  dehors  the  writings  was  said 
only  as  it  regarded  any  matter  to  charge  third  penonii 
i.  e.  the  York  Buildings  Company.  But  it  is  the  daily 
'  prac^ce  to  admit  evidence  explanatory  of  written  con- 
tracts, in  order  to  shew  the  real  nature  of  the  transa^ 
tion ;  as  that  a  bill  of  exchange  was  drawn  for  accom- 
modation, or  by  a  servant  only*  With  respect  to  the 
personal  liability  of  agents,  upon  contracts  in  which 
they  are  known  to  act  as  agents,  it  is  observable^  of  the 
two  authorities  quoted  in  favour  of  this  position,  that  in 
one  the  plaintiff  had  no  knowledge  that  the  defendant 
drew  the  bill  as  agent;  and  the  other  was  a  case  of  co- 
venant. And  as  to  the  argument  for  the  necessity  of  this 
defendant's  liability,  drawn  from  the.  supposed  ine- 
sponsibiiit^  of  any  other  party,  it  may  be  answered,  that 
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tbe  Durham  bank  b  liable^  in  the  same  manner  as  ship-*  1616« 
ownere  are  liable  upon  a  charter-party^  not  under  lealy  ' 

executed  bj  the  master  on  their  behalC  agaimt 


Paumw« 


^  Lord  Ellemborovgh  C.  J.  Is  it  not  an  universal  rule 
that  a  man  who  puts  his  name  to  a  bill  of  exchange  thereby 
makes  himself  personally  liable,  unless  he  states  upon  the 
&ce  of  the  bill  that  he  subscribes  it  far  another,  or  by 
procuration  of  another,  which  are  words  of  exclusion  ? 
Unless  he  says  plainly,  <<  I  am  the  mere  scribe,'*  he  be^ 
comes .  liable.  Now,  in  the  present  case^  although  the 
plaintiff  knew  the  defendant  to  be  agent  to  the  Durham 
bank,  he  might  not  know  but  that  he  meant  to  offer  h^ 
own  responsibility.  Every  person,  it  is  to  be  presumed, 
who  takes  a  bill  of  the  drawer^  expects  that  his  respon- 

s 

sibility  is  to  be  pledged  to  its  being  accepted.  Giving 
'  fiill  eflfect  to  the  circumstance  that  the  plaintiff  knew  the 
defendant  to  be  agent,  still  the  defendant  is  liable^  like 
any  other  drawer  who  puts  his  name  to  a  bill  without 
denoting  that  he  does  it  in  the  character  of  procurator. 
The  defendant  has  not  so  done^  and,  therefore,  has 
made  himself  liable.  I  do  not  say  whether  an  action 
'  would  lie  against  the  Durliam  bank,  because^  consider- 
ing it  in  either  way,  it  would  not,  as  it  seems  to  me^ 
a£fect  the  liability  of  the  defendant 

*  BatletJ.  I  am  entirely  of  the  same  opinion.  The 
drawer,  by  the  act  of  drawing,  pledges  his  name  to  the 
bill's  being  duly  honoured ;  and  though  the  plaintiff  in 
this  case  knew  that  the  defendant  was  an  agent,  be 
jliight  9I90  know  tlijit  be  bad  givep  this  pledge. 

Abbott 
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nutdt^,  ]Pattem  and  Others  agcumt  Thompson. 

»ir«wh.be-       At  tb»  tn§|,  itffety  ffejBig^f^  It  tjip  fiiwir 

nyra  the  soods 

eometothe        ^t|^«!i|i«b  U)5>  ^J^^Tf  1K||  ft  TS!^  frv   4»  pl|ir 

^v&Lr.  m*  ^mv*  SOQfV'*  n^if^  ft)  the  fpisim  itf  tke 

S&*^fa     Cp-  WW  W^Sl*****"  »li  P^»»  f^n4  IN  dMt  irfajdifit . 


***       .the  infermiog  them  tba$  {to  ))>4  ^^t  ^.  fqilWWit^ 


btnknipi,  aad   loading  the  brig  Amlw^  of  Beoumarist  Owen  master, 
|U;JJS^   «ith  ^vlmt*  W4  9f  »hisl^  rtW  "Wl^f  thW  w  oftr. 

njp^wd th.      ,i  ^   J^uj    ^Qp   ippg    ^^p    ^   yj,^    ^il^  ^^ 

■ion,  upon  the  . 

arri?tl  of  the  ihip,  wcfnt  on  boerd,  and  tdied  the  cafigo,  th^  agent  of  the  vendor  besiag 

egreca  tnerno :  ucla>  tliat  trofcr  woma  llo  oy  vh  fenaor  egeum  tne  aisignce  oi  tne  wnK- 
nipt&ctor. 
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so  sjgpe,  payable  by  our  bill  on  yourselves,  at  three .  )f  )4i 
mqfrtfes'  iiate,  SfOfq  {|)e  ^  ^  IhU  f|f  Uding."  On 
di«  $eth  -MiSft  ^ifimn  »»4  6fi.  IWtf  *«  the  plamtifi 
in  sQfwer,  accepting  the  gj^  ||i4  f^gjifsting  to  be  ad- 
▼isQ^  in  lime,  to  lutve  ai)  JHUHl^^ilc^  (^ffctod.  On  the 
6t]|  ifimet  the  plaintiA  inclo|§4  tfl  4l^  ^  invoice  and 
bill  ^  laiJing  for  |g8  (gps,  u)^  dc^  }/^n  them  for  the 
price,  by  three   bills   ^   (^le  IK%|  ftOlAW^tillUt  ta 

Jf  i7!$^kp(ni  a))4  Pp,  to  f^s^  at^  ^,  ^QtJi  1^ 
Hlii  Yo"  bsKft  ip«ilwfd  (J  pi  9f  Ij^ng  fee  $^Q  ^(i^ 
of  ybfftW  ^pp^  Qi^  t»9r4  tl)$  P}»<i«>^  C^p^in  {fj^ 
Yw  will  pis^se  {n^s  %  nopessiry  wsur»(Ui««    Yiat 

Westport,  on  board  the  brig  Amlir^  f^  PtW!'lHI|riilg 

99tt  i^'lpjiitr  9^  ^f^  ^  w&i^^   Ttis  two  IjiHl^ 

ipfilQ^  W  yepn  ^  %  IK  {ostwti  fpOHStiP^  t» 
{$944  5^  64,  (iTf  tQ  y({|^<  «n!d{^  an4  ^  tjtree  ^rgQf 
advised  of,  together  1551)^,  i^pU  I8{!S(  d^f  I^W^Hf*" 

H  Ipdknu^  and  Co.  to  Hodgion  and  Co.,  6th  <^<nf. 
In^os^  JFOH  wiU  recdve^  Atkii^ii^  fod  Qp*  o°  C-  <'od 
&  ^jifr  2pQ|. ;  R,  Banfidd  on  iF"^  #^f(4  ^00^;  our 
dx^  qo  4, 4ffcim,  81^  <(«.,  ^^jj^  p^uft  put  to  our 
credit.    We  have  valued  on  you  to 
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SSS.  CASES  IN  MICHAELMAS  TERM 

1816.     •  £. 

p^^^^  **  HugneyBeauman^  and  Co.         -    500 

^  Thomas  AlbM^  in  three  bOIs,    -  1200 
<<  Samuel  MaUhtws  -  -    200 

*«  John  Tomlinson  -  -    400 

«  Denis  Mulan  *      -  *  •        -      40 

*'  Lyndon,  Bolion,  and  Co.  «  1000 

•*  To  which  please  shew  honour." 

**  Hodgson  and  Co.  to  Hickman  and  Co.,  10th  June. 
We  wrote  to  you  on  the  8th,  and  are  since  favoured 
with  yours  of  the  6th  instant,  inclosing  three  drflfis, 
amounting  together  to  157G/.  45.,  which  we  placed  to 
your  credit.-  Your  six  drafls,  together  3340/.,  shall 
meet  due  honour,  according  to  your  advices.  Inclosed 
are  account  sales  of  wheat,  per  Fanny,  the  net  pro- 
ceeds, 1245/.  If)/.  Stf.,  are  to  your  credit,  as  are  also 
your  sales  per  Clyde,  amounting  to  1030/.  3^.  10^ 
herein  handed  you." 

**  Hickman  and  Co.  to  Hodgson  and  Co,  8th  Jian, 
We  inclose  three  bills,  amounting  to  1581/.  75.  6^.,  to 
the  debit  of  your  account :  you  have  also  inclosed  a  biU 
of  lading  fir  804  barrets  of  *wlieat  shipped  at  Westport, 
on  board  the  Amlwch.  There  is  no  fresh  com  coming 
to  market  all  over  the  kingdom :  the  growing  crops  of 
both  oats  and  wheat  look  very  badly,  particularly  the 
former.  Since  our  last  advices  we  valued  on  yea  as 
follows ;  viz.  in  three  drafts,  to 

j6.      5.  i* 
«  N.  Mahon        -  -      700    0    0 

w  J.  HilU  -  -       182    9  10 

w  WUliamson  and  Co.      -    2000    0    0" 
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^*  Hodgson  and  Co.  to  Hickman  and  Co.,  1 1th  June. .  '  1816. 
We  are  favoured  with  yours  of  the  8th  instant,  in-        ^ 
dosing  three  bills,   15812.  75.  6d.^  which  are  placed  to       ngamtt 

•  TttOMfflOK. 

your  credit :  it  also  inclosed  bill  of  lading  for  wheat, 
per  Andwdcj  which  shall  ha%'e  our  best  attention  on 
arrival.  Your  three  drafts  for  2882A  95.  lOdL  shall 
meet  due  honour," 

On  the  2d  June^  Hodgson  and  Co.  efiected  an  insur* 
ance  in  their  own  names,  on  the  wheat  in  question,  for 
1300/.,  in  pursuance  of  the  letter  to  them  of  the  SOth 
May^  and  on  the  8th  June  the  Amlwch  sailed  for  Liverpool^ 
with  the  wheat  on  board.     By  the  bill  of  lading  the 
wheat  was  made  deliverable  at  Ldverpoolj  to  Hicknum  - 
and  Co.  or  assigns,  and   it  was  indorsed  by  them,  to 
be  delivered  to  Hodgson  and  Co.,  or  order. '    Oh  the    < 
1 5th  of  June  Hickman  and  Co.  advised  the  plaindffi, 
that,  in  consequence  of  several  extensive   failures  in 
which   they  were   involved,   they  found  it  impossible 
to  make   good  their  engagements.     A  circular  letter 
to  the  same  effect  was  at  the  same'time  sent  by  Hickman 
and  Co.,  to  their  principal  creditors  and  correspond- 
ents.   Hickman  and  Co.  stopped  payment  on  or  about 
the  15th  JunCf  and  continued  insolvent  until  their  bank* 
ruptcy,' which  took  place  shortly  after.     On  the  21st 
Jime  a  commission  of  bankruptcy  issued  agamst  Hodgson 
and  Co.  The  several  bills  drawn  by  Hickman  and  Co.  on 
Hodgson  and  Co.  were  accepted  by  the  latter,  and  have 
been  proved  under  their  commission.    The  plaintiffs,  on 
receipt  of  Hickman  and  Co.'s  letter  of  the   15th  June, 
inuncdiately  sent  one  of  their  clerks  to  lAverpod  with 
one  of  the  bills  of  lading,  and  with  a  power  of  attorney, 
authorizing  their  agent  there  to  stop  the  "goods  in  tran^ 
nhi.    The  derk  arrived  at  lAverpod  on  the  20th  Jun^ 
and  fQimd  the  Andmht  which  had  arrived  two  days 

Wfpre 

Digitized  by  VjOOQ IC 


1  a  I  •.     .  lieftre  bim,  lying  with  th«  irh^t  bii  bolf  d)  in  ttt«  iCe^. 

"J]]^      Oh  the  Mme  day  khd  caflM  Int«  G*»rgr'i  dodi  bdi, 

itfiiMar       'Literpad,  and  in  the  aftemoo^  th^  uniikt  wftMhottlttttIi 
.TiMUnpir.       ^     "^ 

df  Hodgson  atid  Cob  #6lit  oti  board  for  the  fmtpm  tf 

laking  a  tlimpiei  but  waa  vvTu^M  by  tli«  tasAat  ^Be  e^ 

iaih  not  being  khM  on  board,  and  bAvlng  left  etpm 

orders  with  the  mate  that  the  hatchli^Sf  f  uhbM  ndt  te 

opened,)  ^faertfiipon  he  retnnied,'  and  tHd  heftd  #ire- 

kduaeman  went  dn  board  and  tdd  the  fliali!  (the  eft{«riii 

being  still  absent)  that  he  ealiie  from  HvdgfM  bxA  G^ 

die  eontigneei^  tod  Vant^  a  sample^  ih  aitswei^  to  whidi 

the  nrateeoihmtlnicated  tti  hidi  the  captain's  ordeal;  bit 

upon  Ute  war^honsetnkn  reffljrtng  that  the  n^t  dtiy  M 

narket  day,   and  tUey  wanted  it  to  be  shewn  ik  dM 

niarka,  the  mate  permiteed  Ae  faaieli^^l  to  tedptn^ 

afld  a  samplfe  tb  be  fadcen.     On  the  HA  Jwie  thb  pliitf- 

tiffi'  ag^ni  esdiibited  the  bill  of  lading  and  power  of  ii^ 

IWtiey  td  the  captaini   and  ifeqoired  delirer^  of  the 

whedt  to  be  made  to  hint  on  behalf  of  the  phdntifti  afli 

the  e^Uin  signed  an  undertaking  npdn  the  biO  rf 

lAding^  not  t6  deliver  the  Wbeat  to  any  perwon  btft  the 

agent,  he  agreeing  to  pay  the  captain  the  fraght,  toA 

gbar&nted  him  and  his  diners  from  any  fxipetMi   Ob 

the  22d  the  agent  gave  the  captain  a  bond  of  indemBi^) 

and  p&fcl  him  his  freight    Od  thfe  erenin^  of  die  8S^ 

the  Jbrilwch  having  got  into  d  ptbj^  birth  to  diidi^ 

her  citrgo,  the  messerig^r,-  under  the  coxhiliissioB  Hfoxi 

agaifi^  HbdgsM  and  Gd«|  took  poftsesftton  of  die  dii^ 

and  ebrgo,  and  sevend  ditjrs   afterwaMi  o^nsd  die 

hatchways,  discharged  the  cdrgd^  and  ddirer^d  it  to  dii 

defendant)  who  caused  it  to  be  sdid  by  Mi^tieb.    The 

ease  farther  stated,  that  Hiekman  and  Gdi,  dariBgdie 

jretfs  1818  tfHd  1814|  «^  to  the  Itaw  df  iheir  atoppiBB 
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so  s|spe,  psyable  by  onr  bill  on  yonnelves,  at  three .  \^\$^ 
mqnm^  ilste,  fi»n  0)e  ^  K  l)iUl|f  kding."  On 
tb«  90(h  3£^  flif^n  a!l4  Cr-  VfHkt  to  the  plaintiffi 
in  §Q|trec^  accepting  the  (^^  ||i4  {:«|))K«tiDg  to  be  ad- 
vii^  in  ^me,  to  lyiTe  aq  i|Hnifili|i^  (Ull*^*  ^"^  the 
6tl)  i^idt^t  the  plaintifib  inclo^e^  )(i  ^ipn  tha  invoice  and 
bil)  §f  lading  for  |§8  (gps,  (^(4  d|^f|f  ^p^n  them  for  the 
price,   by  three   bills    ^    ij^ii  ff[d^^  V^WI^^K  *" 

l&Wf-  P#j  ♦At  ^b  li[ii«*«i{«i«i  SR^  ^  KtWfefd  on 

tJW  «hi  *m^^    The  6^  rt»efl  "St  (Pr*  f  5Wi^  «^ 
Jf  ■f'Jf^WMf  «H^  Cfj,  to  ^f)^i9ti  a<t^  ^,  89^1  Jl|^ 

Iflf.  Y°"  )»»f»  ipsteffd  ft  t)tt|  9^  te*°»  fee  5W  Iwf^Js 

of  WbCftt*  ^PP^  flQ  |>o«^  th$  GVw**  C|U>ip»  ff^iw, 
YfP  wiU  pl9»se  failfce  ttiu  iwcesujiry  wsufitm;^  YVH 
<n^  <^  #Wf  V»maiffi(  (Kt  IQQ  /oitl  ^  tt^,  $jl^^  ^ 
Wes^rt,  on  board  the  brig  Axalv^  ff  p^Ml'myiDj 
it  8w«  ««^)  tNlfWIll  »»  n9Fpi«  ppTjj  (M)ijif«i)<ly 

Tb6  bill  Pf  NJA^  V^  9>^(fU%  U  rCfi^iv^'  «8(jl  % 

fff^  w^mbct  9^  '«*«*  w  wwpt  Tbs  tw  WH 

;;«4A  fi4i  H  (ID?  tQ  yem>  firdit^  an4  X\ifi  |}»ree  (Jraf^^ 
advised  of,  together  155%,  |)^^l  iqs«(  d^f  1(«pqi)r}" 

V.  Ificknut^  and  G).  to  Hodgson  and  Co.,  6th  t^m^. 
In^oi^  yen.  will  receive^  Atii^i^  fm4  Q>>  on  C,  and 
&  ^E%fc  2(li$tf. ;  IL  Banfidd  on  jP^  ^f^ld»  500/.;  our 

ds^  qo  4%  Sl"^  S'^^i  4«-»  ^¥S^  pliW  put  to  our 
credit    We  have  valued  on  you  to 
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SS6  CASES  IN  MICHAELMAS  TERM 

1816.       HaitteY.Smiih{a\   WrigJU  v.  Lawe${b)f  and  Vertuey. 

^ JbttelL  (e)    The  Court  went  so  fully  into  the  argumenti 

agahut       in  delivecingjudgmenty  as  to  preclude  the  necenity  of 

Taoicjpsox.  ^      ,         ,       .1 

a  further  detail*       i  .     ^ 

Lord  EiXBKteBODOH  C.  X  This  is  an  aetkm  by 
PaUen  and  Co.,  who  are  itfae  tdlen  of  a  quantity  of 
wheat,  against  the  defendant,  the  provisional  assignee 
Under  a  oommission  agafaist  Hodgson  and  Ca,*  mer« 
chantif  aft  Liverpool.  The  action  is  in  otheir  words  by 
the  Wletipori  boose,  against  the  repre^^tatite  of  the 
Liverpool  l^ouse^  to  recover  the  valae  of  this  whtOLtf 
whidi  was  eonsigned  by  the  Westport  house,  the  unpaid 
sellers,  to  the  Dublin  house,  the  buyers,  and  by  the  DuMn 
house  made  deliverable  to  the  Liverpool  house  for  the 
purpose  of  sale^  on  account  of  the  DMin  boose.  •  And 
the  question  is,  m  what  character,  and  with  what  rights, 
the  Liverpool  house  received  this  cargo.  The  relation 
subsisting  between  the  parties  is  to  be  collected  fh>m  a 
long  correspondence  that  passed  between  them,  and  is 
set  forth  in  the  case.  If  it  is  to  be  taken,  that  tlie  cargo 
was  consigned  to  the  Liverpool  housed  as  a  security  fer 
advances  made  by  them,  this  may  afford  a  ground  for 
their  claim,  to  detain  the  same  nntil  such  time  as  they 
are  indemnified  against  these  advances,  or  the  responsi- 
bility they  have  contracted  in  respect  of  the  cargo.  But 
the  case,  as  it  now  stands,  seems  to  me  to  go  farther,  and 
that  the  defendant,  in  order  to  succeed  in  his  claim, 
must  make  out  this  position,  that  wherever  a  principsl 
consigns  goods  to  his  factor  for  sale,  and  is  at  the  same 


(a)  iJ»0$.4:PuL sis.  (0  4 S^. ir.P.d.Bi* 

{9)  ^Cttmj>b.N,P.a9U 


time 


Digitized  byCjOOQlC 


IN  TBB  FlPIT-iKVEMTU  YSAB  ov  GEORGE  III.  357 

'  rime  in  a  course  erf*  drawing  on  the  factor  upon  account,        1816» 

'  this  single  circumstance  of  there  being  mutual  credits 

between  them,  does  of  itself  give  to  the  factor  a  right,       ogamst 

t  ,      .  .  .  .11  TBoitwoir. 

not  merely  to  detain  such  consignments  as  shall  come 

to  his  hands,  but  to  anticipate  the  possession,  and  keep 
it  against  the  unpaid  seller.     If  there  had  been  any 
specific  pledge  of  this  cargo  in  the  course  of  the  trans* 
action,  if  bills  had  been  accepted  by  the  Liverpool  house 
OD  the  credit  of  this  particular  consignment,  or  if  it  had 
been  so  stipulated,  this  would  have  beoi  a  different  case. 
*  But  it  appears  from  the  whole  transaction,  that  this  is 
-  a  mere  naked  case  of  a  factor,  to*  whom  a  quantity  of 
'  wheat  is  consigned  for  the  purpose  of  being  sold  by  him, 
'  and  who  is  to  account  for  the  sal^  and  render  the  pro- 
>  ceeds  to  his  principal.    In  such  a  case,  if  the  fiurtor  has 
received  the  proceeds,  he  will  be  entitle  to  his  lien  upon 
'  them,  to  the  extent  of  his  indemnity,  but  he  can  have  no 
rights  antecedently  to  possession  in  respect  of  the  con- 
signment, but  such  as  he  has  in  his  representative 
character  of  factor,  in  order  to  effectuate  the  object  of 
the  consignment.    Now,  let  us  consider  what  were  the 
rights  of  the  Liverpool  house  as  against  the  Dublin  house. 
On  the  30th  of  May^  the  DubUn  house  wrote  to  the 
plaintiffs,  acknowledging  the  receipt  of  their  letter  of  the 
28jh,  making  an  offer  of  100  tons  of  prime  wheat,  free 
on  board  at  1/.  145.  6c2,  per  barrel,  payable  by  the  plain- 
tiflb'  drafts  on  the  Dublin  houses  at  three  months  from 
the  date  of  the  bill  of  lading,  and  informing  them  that 
they  accepted  the  olBfer.    At  that  time,  it  is  plain  tbiat 
the  bill  of  lading,  if  it  had  any  existence  had  not 
reached  the  Dublin  hoiue;  and  indeed  it  appears  not 
to  have  been  forwarded  to  them   until  the  6th  of 
Junef  when  it  was  inclosed  with  the  invoice  for  108 

Vol.  v..  B  b  tooi  * 
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1816.  tottf  of  wlm^  «od  bilk  were  dimwn  mi  thtti  far 
tlte  aiiMi«iil»  whkh  tlMjr  ftooepCed  and  returned  to  Ike 
tiklnttfia^  But  I  find  by  •  letter  from  the  DdUn 
hmm^  of  the  Mme  date  with  Ihetinwhidi  di^reea^t 
dM  ipUntifl&r  nftr,  that  thejr  diiectnd  the  Umf^ 
hooae  le  efiifet  «a  hmiranoe  iipcm  thie  porcheie.  The 
letter  relates  to  either  natliers  ae  weU  m  thi%  irUdi 
ahem  that  this  waa  nothing  more  than  an  otdiauy 
traoanetioa  between  the  partiiib  m  pKJncipal  and  laelor. 
No  menlfoft  ie  nade^  that  the  bill  oF  hiding  ifaoald  be 
to  Iheai^  to  hrid  aa  a  pledge  on  tUt  paitiodir 
t(  this  ktler  o^jr  eontaint  the  coauaon  nitn»- 
doni^ai  between  principal  and  iietor,  totakedttq^ 
of  the  oatjgoes  epfqfad»  and  insure  thenu  Theaeit 
letter  betwteii  tfas  same  parties  is  of  the  «diof  i^, 
Maitt^biili  to  the  credk  of  the  AiUmi  hooae^  lo  Uie 
•nRMUt  of  15r«I.  H^  and  Talnii^  npoa  ihe  Limfool 
noose  b)r  eeveral  bils  to  the  aauwnt  ofSMOt,  bet  aot 
4  word  of  the  oon^gnnitat  by  the  JUwok^  or  dMt  Ais 
isdeMoatheeioditofitgno  that  itkpUnlyan» 
tonnt  oirrent  'between  tbenu  Then  oanaes  a  letter  of 
the  eth  of  JhNe»  an  the  fint  idacfl^  inckeing  thne  bab 
sanonnli^g  to  IMIL  7e.  edL,  to  tho4d)il  eflke  «BOoest 
^  the  Zmvpaal  honae.  Heio  then  is  n  Mnfetvee  <o 
be  set  i^gainst  their  Ibrmer  dsaAs;  the  letter  else  io- 
ohiees  the  bitt  of  lading  far  the  wheal  am  baud  tbe 
i4sitefii»  andthBnprooeedatoothersnattersofageB^ 
iwlaatnis^nndof  wieoon^  but  does  not  lathMieAit 
the  ZA«»]KMl  house  shoold  hold  this  bffi  of  hriavoi^^ 
their  bahnoe  was  eatisfied.  Tliefe  i%  dieiofaftb  ^ 
lyeoific  pledge  of  the  cargo ;  by  poflssaaian>  Oxb/W^M 
undoubtedly  have  MlpiiMd  •  iisn  vpm  this 
but  ikttt  k  Mthfa^  to  pledge  by 

tbe 
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«  Tw  frmHmfmm  Vikw  ©i  qhq^qe  iil  9iii 

tb«  Mtf  of  ladiiv  w  a  wwttr  i  tlw  lettn  iDip9t»  tbit     4P1^- 

fdctors.   Altbmgh  it  gow  m  to  ip^inn  t)wn*  tbut  tbe   ^($^ 

J>llMN  IwoM^  WKe  tlwlr  ]ai(  N^vioN,  M  vi4||^ 

to  A  ^miMT  wMwMi  of  aas^  ^  )Q(f**  tliero  if  w>t  (w^ 
wor4  |1m(  (i)«  vftlfURg  WAS  w  Mu}  (V#di(  of  tb«bill  of 
lildJUifi    Tluu  »*»»"i»  the  corresDondeiiiifi  whioli  arfWi 

tfflMlur  AnnrflnriAtinn  nf  thig  hill  nf  \mAtntr  fa  Any  anPAi* 

<M  draft  or  Mopoe?  Tbfi  tan?  1ms  l^wp^  likoyd  tp 
tlwt  of  ^^iMfir r. ^Sp<i(^  M  XtNnldtbfwiinPisseii)- 
Hm(y(»it  Tb«twa0»i|«cife|^«^0f  4>»«»q(p> 
Iqr  indwjfltnmt  mi^  d6)ir«i7  of  tb^  ^01  of  }»4iP9r  npsP 

Ml  iHtV^cniffit  betw^«P  (li9  fir^m$  lb»t  tii»e  ^up  4)e9}0 
\>e  JbiM  W  A  collAt^  HitmUjf    Tb«  «AI6  IM  tM9 : 

tb«r«  vow  (vo  koum  of  tm^  w  vUir«d^  <ieiwtih)t^ 
loegmniik  boiMfy  iio4^  tto  i@r<n  pf  «$%v^  ap4  ^imm» 

Hut  Odwr  A  iMldMSff  liQUW^  NOd^r  U)6  fiiw  9f  ^fiS^ 

iSoiu^  And  Go,;  tim  lAtiwr  of  y/lmh  hsmfi  *  s»f- 
jwapopdivt  of  (be  nan^  dT  j9Nmi^  vho  dfiBu^d  ap 
«](tfmp9«4tfiar«d)(  «|W»  tMr  Iww^  it  W^frsgd  bA- 
tvefn  tliAQi,  dut  Prmif  fUmM  ^  ni  ^l)^  to  difvr 

^000^  weeWy,  fi^r  »  lini^  P«»ipdi  le  Aoyer  whij^ 

9mmt,hfwfi»0vigifii  jthf^igpfad  bU)|i  oj}  Jk>n49v»!>sii^ 

m»fyfikv  Itemi^t  to  Jlodf{p  a  PiiMU  i?  fte|rfi|7pgr 
Vith  two  luwm  at  HmA«rf^  to  ^e  »iqoiin|  of  Sg,P9()^, 
And  allKVivlNSb  i«n»t^r?Al  t9l)enoticed|)A$  A  PpUaleral 
A^Qwritjr,  to  «9W^  |0  ^  }loqf#  «f  ^mf^  a^d  /tkinffn 
A  ««r9f>  pf  li«|Dp  Add  irp*  %  "ri?  W  Ml  o^smpli  if^ 
fmm»f>9 of  wbifibiiiprBMpt,  jbA  ipy^ysp  wd  ^jfi  9f 
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'  lading  indorsed  were  remitted  to  Smith  and  AtUnsoru 
Now;  upon  this  statement  I  would  repeat  the  question, 
whether  there  is  any  mention  of  a  security,  or'  a  col- 
lateral security  in  the  present  case,  or  that  the  Uver' 
pool  house  were  to  be  placed  in  a  rdation  to  this  cargo, 
to  entitle  them  to  any  thing  tdira  their  rights  as  fiustors  ? 
For  I  admit,  that  an  agreement  similar  to  that  in  HaiUe 
y.  Smith  would  have  varied  the  situation  of  these  parties, 
considered  as  principal  and  factor,  and  made  them  con- 
tractors on  a  special  account,  and  with  reference  to  dis- 
tinct securities.    I  apprehend,  however,  not  a  word  of 
this  kind  is  to  be  found  in  the  case.     In  Haitte  v.  Smithy 
it  was  considered  by  Eyre  C.  J.,  that  the  consignment 
to  Smith  and  Atkinson  was  not  merely  to  sell  for  the 
benefit  of  the  consignor,  but  upon  trust,  that  the  pro- 
ceeds should  remain  with  Smith  and  Atkinscny  by  way 
of  indemnity  to  the  banking  house.    Again  I  ask,  is 
there  one  word  here  about  an  indemnity  to  the  Uver- 
pod  house?    If  not,  it  is  plain  that  a  lien  can  only 
attach  on  property  in  possession;  until  the  party  is 
possessed  he  can  have  no  lien,  and  must  be  content  to 
run  the  common  risk,  but  when  once  he  is  lawfully  pos- 
sessed, he  may  retain  until  satisfied.    Thus  the  case,  as 
it  appears  to  me^  stands  with  respect  to  that  o^  HaiUe  v. 
SmitJi^  upon  which  so  much  reliance  has  been  placed.    I 
have  also  looked  into  the  case  of  Veriue  v.  Jea>eUj  and . 
find  that  there  the  bill  of  lading  was  indorsed,  and  sent 
by  the  consignor  on  accounl  of  a  balance  due  from  him, 
including  several  acceptances  then  running,  so  that  it 
was  in  the  nature  of  a  pledge  to  cover  these  acceptances. 
There  is  nothing  of  the  kind  in  this  case :  the  bill  of 
lading  was  transmitted  for  the  purpose  of  enabling  the 
fiictors  to  selly  without  any  reference  to  a  loan  or 
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balance  dae  txy  them.  It  seeins  to  me,  that  this  case  1816. 
distinctly  falls  within  the  authority  of  Kifdoch  v.  Craig :  "  ' 
ther^  as  here^  the  cargo  was  sent  to  Sandiman  and  C!o.,  againu 
the  fectors,  who  at  the  time  of  its  arrival  were  under 
acceptances  on  this  very  account.  The  hill  of  lading,  it 
is  trae^  was  unindorsed,  and  so&r  the  &ct  differs;  but 
the  judgment  oiAshkurst  J.  goes  the  full  length  of  this 
case^  for 'he  denied  that  as  between  principal  and  factor 
merely  the  &ctor  has  a  lien  till  he  has  obtained  pos- 
sesssion  of  the  thing  which  is  the  object  of  the  lien. 
And  therefore  he  said,  <<  If  Sandiman  had  once  got 
the  possession,  they  thai  might'  have  insisted  on  their 
lien."  With  respect  to  the  indorsement  of  the  bill  of 
lading,  if  it  be  made  to  the  party  merely  as  factor,  I 
conceive  it  carries  his  rights  no  farther,  being  made  for 
the  benefit  vof  the  principal.  Now  it  cannot  be  argued  . 
here^  that  this  indorsement  of  the  bill  of  lading  was 
DOt  made  to  the  lAverpoci  house,  in  furtherance  of  the 
duties  to  be  performed  by  them  as  factors.  But  when 
an  alteration  of  circumstances  takes  place,  whereby  the 
factors  are  no  longer  capable  of  performing  those 
duties,' can  their  assignees  claim  to  have  the  consignment 
which  was  made  to  the  factors  in  respect  of  a  personal 
confidence  reposed  in  them,  for  the  performance  of  those 
duties  which  their  assignees  cannot  execute  ?  It  is  im* 
possible,  in  the  altered  situation  of  things,  that  such- a 
^daim  can  be  good.  It  seems  to  me,  that  this  is  neither 
the  case  of  a  pledge  by  way  of  security  for  advances 
made,  nor  of  an  assignment  of  the  bill  of  lading,  except 
for  the  purpose  of  enabling  the  factor  to  receive  the 
property;  and  carry  it  to  the  account  of  his  principal ; 
that  here^  the  unpaid  vendor  is  not  deprived  of  his 
ri^t,  in  consequence  of  the  failure  of  the  vendee,  to 
B  b  S  stop 
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IsUi       step  in  Mmttlu  /  tfiid  tkefeftre   ^iim  fl^lifll  m 

etitltl«d  w  Jttdgmeht,  ih¥f  bafiAg  asM  fltt  ift  dieir 

pe#et  l@i  snip. Hit  cttfgb  by  Iflying  dAM  to  it;  IrUdl 
wife  ftlidtnited  dflly  by  th«  ilieB§eng«r  ttld»  fM  ttd^ 
mkatofi  1^  ITddf^gtKM  fcnd  GOt  leidHg  fti«  ^^gd  Hi  Iptt 
oflBe  «*ttpbdh1s  ttbMftAkig  to  hoifl  it  ^  «te  ^ritSB; 
aild  I  lud  Mk  AWafl^  df  thy  dtllhMtty  WMlOt  diibtf 
wtA  Aft  «Mi§  ftill  tk)fliid6Hs8i 

MYtSVJi  I  am  d^  thfi  iUM  optBtdh.  TfbfKMtl 
8^eAt6neWb«  dMfl  Isli  Ifaal  t&e  ttti^  M^  llU 
a  f^^  belbM  the  gMdl  MMfa  m  pttfthAMf^  iNiahM 
blMMfe  telol««d^  tb  It^  thtttt  M  ImMCftlii  liekt,  thM 
tHes^^athMi  dM  %llll  talMntt  1%  «  fttt^l^Mge  {h  «M« 
sthi  blsAm  lh§  proplM^  4MV«a  ftt  iti  dmlMilidbi  in 
oMy  ifttlefllibA  {B|  Itt  tb  th«!  claiM  <tf  ih€  LhHl^pM  fetfbi^ 
whtt  d«t4V«  title  ^hdelr  tK«  /Mftte  htMfeDe,  Wlid  ftfe  HUS 
pliith«s«Mi  If^W)  tM  Xft^^f;^  hotm  htf&  Mt  l«M 
m  fBbh>ii|^iiiMl)  lliey  iMd  Mly  raM^Vdl  till»  bffl  df 

iMilhj^  fiMDfs^  tty  ^  DmMM  hotm  lb  them  It  Ikeft 

qWlffy  ar  fttfiftbi^  it  a]^|H!im  thUt  Aa  sAlfle  ^MVi^IlM 
\AMk  }mi&gM  tMm  Me  bftl  ^  kldlAg  ludblMli  iii» 
atS)ftriC«d  them  af  vmaltt  Mik  ftjettfUg  ft«M  tf MWft  l|M 
th«itt  by  the  £MBIi!H  ho^i^t  biit  WhM  I  took  w  tlw 
cotllrsd  rf  dMllig  b^\ii^tt  thiM  pwrtiitti  it  k  not  (idi^ 
slbM^  ttUribe  Ul«  diUfHbg ^  lh«l« biill  to  tfail|li^ 
tlmli^  tdH^iglttidimt,  fti^  ilk  ftt  WriA!dei^  It  Hi  a  ^^^Mtt 
jAidgls  m.  till  8  bl^tthti  Th&  e&uHe  of  deaUng  iheM 
thilt  ttei»  #att  hh  IU»(Mlht  tttimHt  b^li^lBbl  dl«ta»  lit 
JDHftZtto  b^te  t^mfttteg,  firt>m  time  tb  tiiXMi  ittch  Mtb  is 
they  IhiMght  )f>it^ir  to  the  tiiferpod  \mab^  aad  dnw*- 
iig  it^n  Ihm  without  i^Hl  to  M  ^a6t  terM^olid^ 
elite bM«raeiilbe{f*iiMtlMii«ig^MyMfrd^^  AiiW^ 
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loltflr  tamsmittiog  tb«  biU  oflflditigiir  qii«tioii»  Ik^  mke  181«» 
rgnriUanoBa  to  nboiit  l^QCM^  and  draw  to  l]|0  imoont 
of  betveantOOOi  MdJiOqOL  Thb  wowat,  it  in  ini% 
was  somewhtM  about  tbo  valiia  of  |ba  lamittfiMt  and 
conaignBWi^  bat  thero  it  Qotbing  in  tba  iMtat  td  mark 
tha  appft^iialiQli  af  tba  wb«^  M  tbmi  dvtfbb  Md  tb^ 
cauiva  of  daaliag  pUbdgr  ib^w^  tb«t  |t  aeiw  was  in* 
tanded  Uiidef  tbeta  alfcapMtaacaii  tbeib  tb«  JUm^ 
fWd  boHfie  €bda9i>  not  to  ratw  pquMliPA  «f  parq[ier|y 
wha^  b»s  duly  (Kim#  ti^  tlwr  bfodp,  but  tq  tafca  p«9" 
swioo  of  property  wbiob  hm  uevn  reiobid  tbeip«  to 
tba  anolasion  of  tb»  owMf's  f«bt  to  tm^  i(  wbile  it  ii 
yfll  (m  irmitUu,  Tbt  bitt  of  |i»dipg  wa»  l#Qt  by  tbo 
pltiyift  l»  the  AiMmi  b<NMft  vnd^r  ap  ^spfat^iioit 
that  tl^y  irOild id^Im  good tb^ aq^pptaDoaij  ipd  tbqr 
forwarded  tbt  nSM  to  tbo  fdoajwi  fccnuai  i|»  tbm? 
factoray  who  are,  therefore,  entitled  to  no  other  rights 
tbw  ^^t  oipdiiiirily  b#Qpg  to  fivtpfi,  Sqpp^^  tben, 
tU»  wii0it  bsd  ixNm  into  |he  pqmaiwtoi  pf  tha  JUv^rpotil^ 
hMMO  in  dw  (vputse^  wb«t  wppild  h«r#  bw»  tbn  ivgMt 
oftbairimigVMi?  tf  th»  wh^iwnaiii#dliqi»>M  by  tba 
XmcP^  bpttsa  wbaa  thay  b^mp*  liaB^riipl^  (be  M^ 
&a  JKNMinji^  b4f0  stuped  in  a^d  iqfiita4  vpoil  iff 
ratpirp  to  tbfan  in  ipaoie^  «uiyacfc  to  aqy  liap  wbi^  tbi) 
fbaMra  iaii||^  b«va;  Ibr  tb»  pi^W^rQr  w  m^f»  Woi]]4 
ba9li  bfbwipd  to  tha  pieiocipflsr  So  thf t  b«ra  it  a|ih« 
OMca  that  tha  DubUn  hoiue*  althoiMrh  die  wheat  Km! 
bow  nctiial^  lA  the  prwwwon  of  ^  Idpajpoof  htmep 
lattj^tb^ypi^odainaditi  fiv  ikfiJJoprpopl  booff^coiM 
bava  had  oo  Uw  upoi^  it,  the  balawe  of  ^uxountu  beiog 
sgwost  tbenu  tj^withgtanding  tbpi^  ^e  aisigme  of 
QmlHifarpQpf  hmm  Mw  oonteiidii  ibat  thepi^ppariy  i$  to 
bf^ob^  pat%tbf  bfapeQtof  t^^JQv^^ 
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1816.       the  pnrpose  of  its  being  distribated  among  the  crediton 
of  the  Liverpocl  housei  although  die  property  nerer 

^»ut  actually  oame  to  their  hands,  and  they  have  .in  no  re* 
qpect  performed  any  part  of*  their  engagement,  by  pay- 
ment of  the  bills  valued  upon  them.  •  This  seout  to  me 
to  be  in  substance  the  language  of  the  Zimijiool  hquie. 
The  answer  to  it  is  plain,  that  it  would  be  doing  a 
great  injustice  if  in  a  case  where  there  has  been  no 
pledge  of  the  property,  they  were  permitted  to  hold 
and  apply  it  to  their  own  use^  and  disappoint  the  imI 
object  for  which  it  was  sent  to  them*  .It  appears  tome^ 
therefore,  that  the  plaintifi  being  entitled  to  stop  tlie 
goods  as  against  the  DMin  house^  the  insolvent  vendeei» . 
this  right  was  not  determined  by  the  &ct  of  the  vendees 
having  indorsed  and  placed  the  bill  of  lading  in  die 
bands  of  the  Liverpool  house  as  their  fiutors. 

Abbott  J.  I  am  also  of  opinion  that  the  plaintifi 
are  entitled  to  juc^ent*  The  case  atates  that  the 
phuntiffi,  being  resident  at  Wntporty  in  ttdandj  sdd  the 
wheat  to  the  DMin  hbuse^  and  traosmitled  to  tbem  the 
bill  of  lading,  valuing  also  upon  them  for  the  prioeof 
the  wheat  which  they  shipped  for  IdoerpooL  The  Diih 
lin  house  accepted  the  bOls  thus  drawn  upon  them^  but 
diis  would  not  prevent  the  plaintiflb  from  exercising  their 
tight  to  stop  in  iranntUj  if  drcnknstances  should  inter- 
vene, before  the  delivery  of  the  wheat  to  the  JMtti 
house^  or  their  assigns,  to  warrant  such  a  stt^ipsgep 
The  question  is,  whether  the  transactions  which  toxk 
place  between  the  Dublin  house  and  the  LherpoU  bouse 
deprived  the  plaintiffs  of  this  right.  With  respeci  to  this 
part  of  the  case^  it  i^pears,  that  the  DMin  house  having 
received  th^  invoice  and  bill  of  ladings  and  having  sc- 
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cqited  and  retained  to  the  plamtiffii  their  dxaib  for  the       1816 
prioe,  forwarded  the  bill  of  lading,  together  with  bills  of       p][^ 
exchange^  to  the  amoant  of  15001.  and  npwardsy  to  be     J^^\ 
placed  to  their  credit  to  the  Lmrpool  hooae^  advising 
them,  at  the  same  time^  that  thqr  had  valued  on  them 
to  the  extent  of  about  30002. ;  this  amount,  as  it  is  ob- 
served, nearly  balancing  the  value  of  the  wheat,  and  * 
the  remittances.    The  case  states  a  prior  transaction  of 
the  cons^ronient  of  wheat,  by  means  of  a  bill  of  lading,  ' 
and  of  the  remittance  and  drawing  of  bills  between  the 
same  parties.    Fr<xn  all  which,  I  think,  it  sufficiently 
appears,  that  these  parties  were  engaged  together  in 
a  course  of  dealing  as  principal  and  &ctor.    Things 
being  in  this  situation,  the  cargo  in  question  arrives  at 
the  port  of  IAverpo6l$  and  almost  immediately  upon  the 
ship's  entering  the  dock  she  is  visited  by  a  derk  from  ' 
the  lAverpoci  houses  who   finally,   after  some  demur 
firom  the  mate,  in  the  absence  of  the  captain,  and  con- 
trary to  his«  express  orders,  which  he  was  well  autho- 
rised to  give^  obtained  a  sample  of  the  wheat.    Now 
this  could  not,  under  the  circumstances,  amount  to  a 
driiv^  of  the  wheat ;  indeeed  it  appears,  that  the  Ld- 
verpoU  house  must  have  been  bankrupt  at  the  time,  for 
a  commission  issued  against  them  the  next  day.     But 
how  does  the  case  stand  with  respect  to  the  plaintiffs? 
We  find,  that  on  the  very  next  day  after  the  ship  came 
into  dock,  the  plaintifi'  agent,  being  armed  with  the 
proper  documents,  went  on  board  add  demanded  the 
wheat  in  their  names,  and  obtained  from  the  obtain 
an  undertaking  not  to  deliver  it  to  any  one  but  their 
agent,  upon  condition  that  the  agent  should  indemnify 
him,  and  pay  the  freight,  which  condition  was  performed 
the  following  day.   It  appears,  therefore^  that  the  plain- 
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faoiMi  iiitenwi«d>  nd  fMVenlid  th«  mIimI  Mive^  to 
thepUiiitilfc  Noiri  if  AeJUpfTlMllwiiehidattliii 
tiia»  beea  fplrwtt  90  i«  to  hwi  bwi  p^vfOM  Mpib>9 
of  lilujif  p96MMiop>  I  ipatk  wi&h  gr«iit  dcAmiot  ip 
tb»  opial^a  «f  ia|r  I«ord»  but  if  ndtk  Imd  b^w  Iht  caMi 
I  dmidd  bate  felt  to  mm^  doubt  m  to  ]»*▼#  dwrad 
fitfAcHT  liiM  to  eoteider*  Tb#  t»m  ifS  ZMbmnm  i^ 
Mmmi$m  wtfaefi^  to  Aewt  tbiit  •  (dedgt  mide  bjr 
Ui#  owiigiMP  0f  ffoodi  to  •  fiwtor  if  i^fflWrnt  to  di^mt 
tb«  ti«migirar  of  hii  |j|^t  to  itop  tn  InMi^  In  Unit 
ctmri  QHfl^in  nuMFifbiiiito  nt  iIitkU€i90!^  tbipMd  coodt 
oa  i^OfloiiBt  of  JPhamm  of  AfMMlMiy  drwr  upon  bim  br 
tbo  omottiitp  wbich  bilb  veca  Acosiiledi  and  Iraofinittod 
to  bim  tba  ioYoioi  and  bUb  of  biding  iadonat^  vfaioh 
ri^wfUi  aftonraids  Mbt  to  tba  «^'>»«*'<fe^  la  ordat  dkmt 
thigr  ajgbi  tabt  potaanion  of  ifao  g^odl  apd  ieU  tb#«i 
oB  has  aoaount.  iPV«ma%  ai  tbe  taiof  iim«  dcew  upw 
tben  Mar]|r  to  iba  mrn^mt  of  tbaiir  tabi^  It  w  nai 
expr«i47  iMitod  tbat  tba  billi  wera  drw«m  agauiifc  ib# 
gQOd«;  but  I  obi^nr%  tbat  Adlr  J^  10  ddivarii^  bit 
jadgmeiit  in  ftbo  Houta  of  tiord%  Ufm  ootioib  tbat  tbe 
bilb  vara  dra«m  by  JFhmam  iipoa  ifaa  fimtillS^  on  tba 
saBM  diy  and  at  Ike  aama  tioia  tbat  ba  aaat  tbp  gRoAb 
wbaDoa  h^  ooocluda^  tbat  at  vam  ba  takan  aa  oimi  aia^ 
ti^  tnuMctioD.  Thapmeot  aaiadiAniatbia  parti' 
ddar^  beoausa  tbis  doaa  not  appaar  to  laa  a  fliagb 
uaoaaation,  but  onljr  ooe  of  aatieial  batawu  tba  paitiak 
But  I  am  not  <pite  prepared  to  aajt  tbat,  upon  tba 
fiwUbaraatatad,it  iniigbtoot  be  fiijrly  aijgiiaij^  tlwit  tba 
UtMrPOol  bfTiMf  ''^■****^*'^^  tba  draAi  inrlnnri  to  ihmi 

in 
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in  IM  leUHP  fif  &«  8th  JIWI  UIRMl  thtt  ftlth  VT  difal  18i«i 
very  caif;o,  tte  MU  of  litfiAg  fiir  wfatdl  thi^  f eMi?€fl  — "^ 
by  the  same  letter.    This,  perhaps,  was  a  question  of       a^Niii 

fim(brlMjiliy.    But^  tikftlgthkloail^asoflibMWila  ^^'^"'*^' 

gmim  trf  iltiiiiMgi  &^  ^dripal  6oniigiiit%  m  Mm  Aetor 
Ami  ttte  to  tftat  mtgm  li^  M  soM  fet  Mi  awmui^ 
and  MftilttAg  blU%  aM  dTMrffig  fipi»n  kin  iA  wmA 
xAaMUi  M  1^  Ami  a  guMfu  aMutttl  batftaalii  ihani  I 
shMM  «M  nH|«iM  teUMT  Htn^  it  I  tev«  aimdy 
sliMi  lo  Wi^(M^rtMliir,  if  tin  ikNMr  iiighi  kmm 
iMinid  iMi  «ir|o  Ml  il  ODOik  w  WfomtakmH  tm 
nMUlA  titt  aim  lMv«  feM  II  ari|^i  lo  imiai  wpm  xtMag 
pOtoimoit^  lA  ^fdtt  thiit  k»  m^t  tfetHn.  IQteMk  n 
CMJt  dilRA  in  tilib  tfeipdili  tMt  tMn  tte  ^ 
wAi  wMfimtdi  infftapi^  iMWttfif^  my  dMU  ttflglHi 
iipci«)iiiWttatlbft>  tam  mi  »  bi  im«ill  Aitrndadi 

adi  il  is  Mt  flMmial  \xfm  Iht  ptMnt  tMHtfOB^  IMMM 

hmiiiii  fiily#i  ti» anaiftrt aei irtri> ponwriOE qf  tt§ 
dOgAi  IMI  thqf  1PMI  im  inii  MBdirini  td  Ob  la^  «t  i* 
^Qfferailhe  thM  ApMllllMkitWaiHIentWtlHmidlef 
b«tfbgta60iitbiidLf«pli  iM  MfiiEMy  iMf  aitigMai 
cmM  Ml  hOa  tpjiiMlioii  in  «rdiv  til  aay^  iMwm  aay 
slteMiyiA  ^yliteM  ttttltllimtttttd  HI  [ll«0iftttet>W*^ 
cMdl  Id  th«  Mim6t«irtthft  j[pHMfAl  bolif  of  ^Ntfildr^ 
iM  ftol  t»  tM  pMtiiHdar  iicdbu»  tyf  tlM  AuMli  hMse^ 
l»  mtme  aceomi  Mme  it  fm  tsMiilgMdi  Ai|  therc*^ 
Itm^  Ae  sitttHtiM  tst  Ike  tihi^^pM  WMH^mA^hM^ 
§»  is  lb  riAdir  ^effl  kMpJm^  laklBg  pMleHtm  «l 
tlMft  liiM  Wlm  Ihft  Mfgd  arrived,  Vtui  IM  IMp  flltoigflMI^ 
who  afterwards  seized  tile  <«TgO»  W^T«  iilM{)«Mt  of  ^iN 
foTttung  tlio  diiiies  Mtrtiittd  to  the  bankrupts,  I  am  of 
opinioDi  that  they  had  no  right  to  interpose  and  prevent 

the 
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1Q16«       the  unpaid  vendors  from  stopping  in  transitu  s  where- 
fore  the  plaintifis  are  entitled  to  judgment. 

HoLROTD  J.  I  am  likewise  of  opinion,  that  there 
ought  to  be.  judgment  for  the  plaintifi.  Considering 
the  plaintiffi  as  unpaid  vendors,  who  had  consigned 
this  cargo  upon  sale  to  the  Dublin  houses  and  the  DubUn 
house,  as  having  indorsed  this  bill  of  lading  in  a  general 
course  of  dealing  with  the  Liverpool  house  as  fiictors,  I 
think  it  is  dear,  that  the  plaiatiffi  had  a  ri^t,  up(m 
hearing  of  the  insolvency  of  the  Dublin  houses  to  take, 
measures  for  stopping  the  consignment  in  transUu^  and 
to  carry  those  measures  into  execution,  as  against  all  the 
world,  except  those  who  had  acquired  an  interest  in 
the  consignment,  under  the  bill  of  lading.  .  It  is  dear, 
that  the  Liverpool  house  had  acquired  no  such  interest, 
because  the  bill  of.  lading  was  indorsed  to  them,  merdy 
for  the  purpose  of  enabling  them  to  receive  the  cargo^ 
in  their  character  of  factors ;  therefore,  the  indorsement 
of  the  bill  of  lading  does  not  vary  the  antecedent  rights 
of  the  parties.  By  the  bankruptcy  of  the  Uverpool 
house,  th^  became  incapacitated  to  act  as  &ctors,  and 
their  assignees  could  not.  act  for  them,  for  the  reasons 
that  have  been  given ;  nor  does  it  appear  that  the  balance 
of  accounts  was  in  &vour  of  the  Liverpool  house,  so 
as  to  have  giv^i  th^n  a  lien,  supposing  they  could 
have  insisted  upon  a  delivery  to  themselves.  It  appears 
tome,  therefore,  under  all  the  circumstances,  thatth^ 
plaintiffi  were  not  divested  by  any  thing  which  had 
passed  between  the  vendees,  and  their  factors  of  their 
right  to  stop  this  cargo  in  transitu. 

Judgment.for  the  plaintiffi« 
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Do£    on  the  Demise  of  Mason  and  Others  Tuemtay, 

_  November  ISth. 

against  Phillips, 

JN  gectment  upon  a  case  reserved  at  the  last  Hereford  Where  an  an. 
Lent  assizes,  the  question  was,  as  to  the  suflSciency  cur^  b^bmid 
of  the  memorial  of  an  annuity  for  150t  granted  by  W.  ISt^^i^V^ 
Lemon  to  C.  P.  Craroford^  and  secured  by  bond  dated  chii"^r  hSTds, 
the  4th   Jidvj    1798,  and  by  two  several  warrants  oi^^^^'"^' 

^  '  ^  ture  stated  the 

attorney  made  by  the  said  Lemon  and  the  defendant,  annuity  to  be 

granted  in  con- 

'  authorizing  judgments  to  be  entered  up  immediately,  adention  of 

and  also  by  indenture,  to  which  the  defendant  was  party,  the  gnntee  to 

'  chargmg  the  premises  in  question,  of  which  the  defend-  J^^^\^ 

-ant  was  seised  for  life.     This   indenture  was  of  the  foTt^m^*^ 

same  date  with   the  bond,  and  stated  the  annuity  to  ^^wtw^^ 

be  irranted   "in  consideration  of  1050/.  to  the  said  *^e^^"^*» 

^      ^  hu  agents  and 

W*  Lemon,  by  the  said  C.  P.  Crimfbrdy  on  that  day  in  the  indenture 

^  .  .  alio  contained 

hand,  well  and  truly  paid,  the  receipt  whereof  is  hereby  a  proviso,  that 
acknowledged ;"  and  a  receipt  was  indorsed  on  the  in-  should  not  be 
denture  for  the  above  sum,  as  received  on  the  day  of  the  the  wmntc^ 
'  date  of  the  indenture,  ''Jrom  the  within  named  C.P.  ^^^^ 
Crawfbrdj  by  the  payment  of  Thomas  Harvey  his  agent/"  ^^^  *^^*^ 
The  indenture  tlso  contained  a  proviso,  that  no  exe- **»«,*"**™*y; 

'-  and  the  memo- 

cution  should  be  taken  out  upon  the  said  judimients,  or  rial  set  forth 

.1     1^  .  •*      ^       ,..    ^  the  bond  with 

either  of  them,  until  the  annuity,  or  some  part  thereof,  its  date,  and 
'  should  be  in  arrear  for  the  space  of  40  days  after  some  as  bearing  eva^ 
or  one  of  the  days  limited  in  the  said  bond  for  payment  bSt<J^J^*iy 
thereof.  ^.V^ 

that  the  memo- 
rial sufficiently  contained  the  date  of  the  indenture,  ind  need  not  set  forth  the  proriBO ;  and 
that  the  receipt,  coupled  with  ilie  iadenturey  nifficientty  described  the  person  by  whom  the 
oopcideration  was  paid. 

The 
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1816.  ^^  memorial  duly  set   forth   the  bond  with  its 

^""^        date;  in  one  part  of  which  it  was  stated^  thai  CraaMl 

Dob  dcm. 

Mamn  paid  to  Lemon  the  said  sum  of  1050/*}  h/  the  payment  of 
tSmm,  Thomas  Harvey  his  agents  The  warrants  of  attorney 
were  set  forth  as  bearing  even  dtte  with  the  bond. 
The  indenture  was  also  described  '*  as  hearing  even 
dak  mith  the  Inmd^*'  md  «•  \»mg  m^do  <*  in  emmier- 
atian  qf  the $aid  mm  ^  10601,  to  the  said  W^limnhhi 
tkesaidaP.Ck^9ifin^d^ptUd^$  qfi>rmid,''  Th^nwys 
BO  mention  in  tb«  m«iniNri»l  of  A#  proviso  ^bpve  stitpd. 
No  judgment  l»d  been  eoterid  ^9  upon  either  of  die 
tramnlf  of  eUomfiy* 

This  case  wa»  argned  »t  &ii^if^/ J5i»  iMforK 
hf  W.  B.  Tamhm  for  tb4  pUiPtUfi  wd  by  PUlkr  firr 
tho  dafimdaotf  wbm  tbm  ^^^sqtkm  werp  mi^  1st, 
That  the  menorml  did  not  suta  th^  dat#  ni  tb#  Mm- 
tare.  To  wbicb  it  wm  ftP«w«r«d»  tbftt  la«fiimidl»  (»  tte 
osemorial  atatad  the  date  of  the  bondg  and  tbut  the  in- 
dentara  bore  e?aii  d«tff  th^rfwitb*  i(  djd  m  «ffiict  hy 
voids  of  foforwca  state  tb#  dfite  of  tb#  indtttore;  ipd 
this  olgaotion  was  not  fortbff  pmMped,  9diy$  ]£  w 
objflctad  tbal  the  indmtiire  WM  vioidf  i^  nevw  of  it^ 
ataiing  the  conwdflraltea  tQ  havebMi  Jfrid  by  Omfifi* 
wbm  it  wpfmt^A  by  iko  r^eeipt  tp  b^vo  been  paid  1^ 
OnmifQri%  agantj  for  th»  4}^  iMf  Wgbt  tP  M^ 
triilv  ^^>^  na/irment  of  the  ^ymsidiff"*'*^**  Aft  lanffwiip* 
of  the  aot  pffMiiiaii^  bmg  «»l>nw  **  W  pveiydfifld^" 
and  the  raesipt  indoraid  i«  np  pert  of  the  deed  se  99  to 
help  this  omimien  m  ibfi  My  of  it,  Ta  this  it  v»8 
answered,  that  the  receipt,  thoagh  not  a  part  of  A® 
deed  itself  might  nevertheless  serve  as  explenatoiy  of 
'    k;  aadthejsrfgmaatof  die  Mostor  ofth»  BottmpflP 

diis 
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dik  {Kline  mm  quoted^  wIk>  nid(«)^  ^  ProoMding  upon       1816. 
the  sapposition^  that  the  statate  requirei  th«  preciie      nTT]!! 
fact  to  appear  by  the  deed,  that  is  substantiidly  complied       ^^^ 
widi  here;  for  in  the  receipt  indoned  upon  the  deed,      9mm^ 
the  pajment  it  slated  to  be  aade  by  Hmveg  as  igent 
br  Cnn^MiP    I«sdyt  it  was  otgeoted*  that  the  memo- 
rial was  insuAdent  by  reason  of  die  cmissioBi  of  the 
pnmso^  lestricting  the  taking  out  executioo;  and  open 
this  pointy  Ex  parie  AMMll(h\  CmmkigJum  t.  Mtic* 
iemde  {e\  and  Orim  r.  Sit^hi  (i),  were  cited.    In 
answer  to  these  cases»  in  which  it  was  admitted,  that 
the  Oouft^  upon  summary  apfdication,  gave  cflfeot  to  this 
objection,  it  was  said,  diat  they  were  prior  to  the  case 
of  Ibmood  r.  lhierUU{e\  which  had  hud  down  a 
diArcnt  ruleu     And  aceorfing  to  Loid  Kag^  bk 
JMmyt  T.  IjeeAe  (/),  llwre  is  no  oocaAm  to  insert  hi 
die  memorid  all  the  covenanli  in  a  deed,  unlem  they 
modify  the  grant  itselC    Now,  here  the  proviso  wus  a 
mere  qualification  of  one  particular  remedy,  but  does  not 
modify  tiie  terms  of  the  gnat 


Lodi  EuBimonoirae  C.  J.  liie  ease  of  Hormood 
▼•  UmkrUa  has  deesded  that  the  memorial  need  not 
atafte  Che  cKtaat  of  the  remedy;  and  Jierie  the  extent  to 
wiiich  the  mnmdy  is  made  availaUe  is  murowed  fay  the 
fpowo^  that  excBOliQn  ehali  not  issue  until  sAer  forty 
daysdefinlt;  by  parity  of  reason,  tber^re^  thtswhidh 


lb)  1  j7«fc4:Af/.«a. 

(c)  2Soi.iPiJ.  598. 

(d)  8  Bot.4:  Pui,  155. 


(/}8r«A4U. 
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1816.      ^  but  a  qualification  of  the  extent  of  the  remedy  need 
not  be  stated. 


Batley  X  Upon  the  second  objection,  inasmuch  as 
.  it  appears  by  the  receipt,  which  bearis  date  on.the'same 
day  as  the  deed,  that  the  money  was  paid  by  the  hands 
of  an  agent  of  Craimfordy  1  think  that  the  annuity  act 
is  sufficiently  satisfied.  As  to  the  last  point,  it  seems 
to  me^  that  Horwood  v.  Underhill  has  affiarded  a  safe 
rule^  to  find  what  is  required,  by  directing,  us  to -the 
.  act  itself.  In  Horwood  y.  Underkillf  it  is  laid  down  in 
^distinct  terms,  that  it  is  not  necessary  to  i^iecify  the 
extent  to  which  the  different  deeds  operate;  whence  it 
seems  to  me  to  follow,  that  it  is  not  neceasary  to  state 
this  proviso^  which  qualifies  the. remedy.  -But  if  the 
objection .  upon  this  point  had  been  well  founded,  I 
should  have  thought  that  it  would  only  have  gone  to 
vacate  the  warrant  of  attorney. 

Abbott  J.  I  am  of  the  same  opinion.  Two  oljec- 
tions  arc  now  relied  on ;  first,  that  the  agent  by  whom 
the  consideration  was  paid,  is  not  named  in  the  deed. 
As  to  which,  I  am  of  opinipn^  that  the  agent  is,  within 
the  fair  meaning  of  the  act  of  parliament,  named  in 
.the  deed.  The  money  was  Craeoford*^  money,  and  the 
payment  was  virtually  made  by  him ;  but,  on  the  bade 
of  the  deed,  the  receipt,  which  is  part  of  the  grantee's 
security,  evidencing  that  the  money  was  paid,  shews  that 
it  was  paid  by  Harvey,  as  agent  for  Crcncford^  This,  I 
think,  is  sufficient,  {a)    The  next  objection  is,  that  the 


(d)  See  1iva%h  v.  Ft^fUmi  8  T.  JR.  483.,  ts  to  the  effect  of  a  mc 
dum  indoned  on  %  deed.     Alio,  1  itotf .  Akr.  413.  tit.  OmiU'wu 


proviso 
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proviso  that  no  execution  shall  be  taken  ont  nntil  after       18KS* 
forty  days  de&ult  in  payment,  is  not  set  forth.    Whe-     j^,  ^^y^, 
ther  this  be  necessary  or  not  depends  on  the  Act  170.8.       ^j^ 
c.  26.    And  I  confess  that  it  is  a  great  satis&ction  to      Ptauin. 
nie»  that  I  have  not  to  sit  in  judgment  on  such  a  qnes« 
ti<»i,  nntil  after  the  decision  in  Norwood  ▼•  Vnderhittf 
which  has  released  us  from  the  difficulties  imposed  by 
former  decisions.    I  consider  that  case  as  imperiously 
adling  us  back  to  the  Act  itself.    It  is  said,  that  this 
delay  of  execution  forms  properly  one  of  the  consider- 
ations upon  which  the  annuity  was  granted,  and  that 
the  Act  requires  the  consideration  or  considerations  to         , 
be  set  out    I  cannot  help  thinkings  that  these  words  of 
the  statute  were  used  in  the  sense  of  pecuniary  con* 
sideration  only,  and  not  in  the  more  technical  and  re* 
fined  sense  which  has  been  given  to  those  words  in 
former  decisions;  n)ore  especially  when  I  consider  the 
▼ery  penal  consequences  of  the  statute.    It  appears  to 
me^  therefore,  that  we  are  not  required,  in  construing 
this  act,  to  hold  that  the  special  clause,  delaying  the 
execution^  forms  any  part  of  the  consideration  which 
ought  to  be  set  out  in  the  memorial. 

HoxjiOTO  J«  I  am  of  the  same  opinion.  The  cdsai 
of  Orton  V.  Knigkty  and  Ctsnningham  y.  Mackenzie^  were 
decided  at  a  time  when  the  statute  was  looked  upon  as  a 
remedi^  law,  without  adverting  to  the  penal  conse- 
quences attending  the  very  enlarged  construction  given 
to  it.  But  it  must  be  remembered,  that  the  Act  con- 
templates a  forfeiture  of  the  securities,  and,  therefore, 
ought  certainly  to  be  r^rded  as  a  penal,  as  well  as  a 
remedial  law.  In  Hormodv.  UnderkUl^  it  is  treated  as  a 

Vou  Y.     ,  C  c  penal 
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181 «.       penal  eMttUaent ;  and,  thertfore,  s  di&rait  ooottnictei 
^^^[[^^^     wu  t0mei  t9  in  that  case  fram  that  which  fiKmeriy  pre- 


\ailad.    It  «eeiyi8  to  me  that  thk  is  the  tiue  conrtrae- 
FbuuW     tioi^  and  ooosequeiitljr  the  promo  fimns  no  part  of  die 
oooaideratioo  which  the  memorial  it  leqvired  la  etalit. 
ThedeehioB  m  HotMcd  v.  UnderhiU  appears  to  me  to 
go  dnidi  fiirthar  than  the  present;  for  there  thefrantor 
bound  his  heiis  as  wdl  as  himself  by  which  the  obliga- 
tion was  binding  upon  a  dass  of  persons  not  oihsrwiR 
liable;  yet  the  omi^on  of  the  word  hein  in  die  me> 
■lorial  was  holden  not  to  vaate  the  bond,  beeause  die 
Act  does  not  require  that  the  memoriBl  ahoold  state  the 
extent  to  whi^  the  instrument  is  holding.     So^  in  diii 
casc^  I  think  the  proviso  was  only  a  qualificatton  of  die 
jextent  to  which  the  grantor  was  bound;  mn^  tbsvi- 
fi>re^  is  not  required  to  be  memorialiaed* 

Judgment  for  the  l^lsintiff. 


avMigfe  Nash  and  Another  against  Palmhil 

The  oonditioii  T^EBT   on  bond,  dated  9th  September^  1813.    The 

wUdmdtcd  defendant  craves  oyer  of  the  bond,  which  is  in 

fy^iS'^hf  ^^  penalty  of   880Z,;   he  likewise  craves  oyer  of  the 

gj^l^^^  condition,  which  recited,  that  the  plaintiffi  ktely  pa^ 

wv»  them  end  chased  of   ouc   Woodroffk^  a  cottage   and  preinises  in 


hnlroaiaU      BedfifTiL  for  440Z.,   and  that  the  premises  were  to  be 

maniMrof  • 

mortgiigeiv        convey^  by  lease  and  release  of  the  2d  and  Sd  Nooem' 

JndgniHiliy  €x* 

UaSh  cawBtioDi,  and  other  inciimbraiiccs,  bad  and  obtained,  or  thereafter  to  be  bad  m^ 

obtained*  bj  7..2\»  or  mgr  sihcr  psmms  ssdinnaMdAoWndthoil 

vrongful  entry  of  T*  T^  being  particul|u>  againat  the  a«u  of  apartiotilsr  ] 
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ter,  1916,  to  die  pimalia,  by  WmJk^  mA  ipifei  jHt  181«^ 
owing  to  certfttn  dnmnste&c^  the  pvfdpiiie  had  «uit 
btea  wrapletid,  luid  that  Aie  plaiatifi  JndegEied  to 
oonplote  it^  Oft  Dlie  defodonfi  ifiviog  Ut  l^)Qd  in  die 
fliiovo  ymohj)^  tfoibjMtliolbo  cooditioM  dUv>tniMtio»Ml| 
ifid  ^m  Wo9ir^  ofed  wife  b«j^  oooordioBi^  on  dite 
dny lof  ite dato  of  ds  M^  oMcutad  tho  ywniijimpj 
Md  the  pUntiib  bad  pud  te  fami  Ae  ^M^  Ah^puiiip 
dune  iBOMej;  ood  the  oondidni  «ira%  ifapt  4he  diffaMU 
aiiti  hk  \mt^  4seeofeon,  or  iwlnHoiiiioimii,  ehouU^ 
fitai  lime  to  tieio  jod  at  ditiaieadiernfter»  mil  oiid«f^ 
featiudljr  Mve  hanekn  the  {lUntxfl^  thfhr  hdva  aad 
aaiigii%  aad  Ihf  Mdeottage  and  ptapMo^  «f  luid  fieoip 
all  iaannorofaioi1(jagcB»  jodgiMDti,  iwiM^iii 
and  othw  hiewobvaneat  iviMteoonor,  at  oi^  tine 
tofore  giew  \^  WMbtpJgk  to  T.  Timf$^  or  aay 
pmoo^  or  had  aoMl  ohttdned  or  thenallor  to  be  had  awd 
obCaiiied  by  T.  I^msf  or  any  other  ycwop^  oodor  oad 
by  irirttte  of  any  |U)t)  natter,  eaqpe^  4X  dnog  ^here^ 
Mbte  doMa,  or  eennitlod  by  WooiMfi^  aad  jOm 
o(  from,  ond  ^gai^at  all  mM^pm  <pf  aptiaoi,  imnmb  of 
action,  suit,  loMti,  aaati»  dMtfga^dDO.  arhfUocvev^  «hidi 
ihoidd  or  might  he  btoi^t  agaiMt»  or  bo^ne  4iy  the 
^iaiatifii^  or  oiA^  of  theaai  4»r  ^ther  4iif  llMhr  tMJn^ 
fer  orx>n oaceont  of  4heoaid  avoctgagaa^  jodgaAentSi  «k« 
teata,  eBBcculaoiii,  and  mother  inenariiraoee^  or  of  any 
Boit  4Mr  eoits  then  pendiiig  hy  4he  f^atifi  ogaknt 
WBoif^agb^  T.  Tme^  &b  dafienda^  W.Smti^  and 
Ji  3e^d.  Aod  <he  defendaat  pieadi,  lliat,  at  the 
time  of  makkig  the  faond^  aad  fnm  tbcneefonfa  until 
the cKpukion  herainaAermentianed*  the pUntiA  weio^ 
by  Yiatne^if  thepun^aaeiatheooBdlliimmntJoned,  ia 
.%iheiriiadartfDaa^  ef  the  fiDaniaK^  oai 
C  c  2  being 
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1816.  being  go  in  possession,  a  declaration  in  ejectment^  with 
nolice  to  a|^>ear  thereto,  was  served  on  the  under- 
tenant, for  the  purpose  of  obtaining^  on  the  part  of 
T.  TimeSf  possession  of  the  premises,  which  proceedings 
were  Iiad  by  Times  under  colour  of  an  elegUf  sued  by 
limes  against  Woodrqff^  in  execution  of  a  judgment 
upon  a  warrant  of  attorney*  given  by  JVoodrqffe  to 
Timesy  although  Times  had  not  any  right  to  bring  the 
said  gectment ;  and  such  proceedings  being  pending  at 
the  time  of  nuking  the  bond,  the  plaintifi  and  their 
under-tenant  afterward  suffered  judgment  by  de&ult, 
although  they  might  have  successfully  def^ided  the 
qectment,  whereupon  Times  obtained  possession,  and 
expcUed  the  plaintifis  and  their  under-tenant  from  the 
possession ;  and  so  the  defendant  pleads,  that '  if  the 
plaintifis  were,  by  reason  c^  the  premises, '  damnifiedf  it 
was  of  thdr  own  wrong,  and  that  excq>t  in  the  pr&> 
mises,  the  plaintifis  have  not,  nor  hath  either  of  them, 
or  any  of  their  assigns,  or  the  said  premises  in  the  con- 
dition mentionedf  or  any  part,  at  any  time  since  making 
the  bond,  been  in  any  wise  damnified,  by  reason  of  any 
matter  or  thing  in  the  condition  mentioned. 

Secondly,  the  Defendant  pleads,  as  before  that,  at 
the  time  of  making  the  bond,  &&,  the  plaintifiEs  were,  by 
virtue  of  the  purchase^  in  possession,  &&,  and  that  a 
declaration  in  ejectment,  &c.  was  served,  &c. ;  and  such 
proceedings  being  so  pending  at  the  time  of  making  the 
bond,  the  plaintiffs,  just  before  that  time,  had  informed, 
and  assured  the  defendant,  by  one  F.  A,  their  agent  in 
that  behalf,  that  an  appearance  had  been  duly  entered, 
and  a  plea  pleaded  to  the  said  gectment;  and  the  de- 
fisndant,  confiding  in  that  assurance^  was  thereby  in* 
dnced  to  executei  the  ^bond;  and  the  defendant  avers 

t&at 
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that  no  such  appearance  was  ever  entered,  or  plea 
pleaded  a«  aforesaid,  and  that  by  reason  thereof  afteiw 
wards,  jodgment  in  the  said  ejectmenjt  was  obtained  on 
the  part  of  the  plaintiff  therein  for  de&ult  of  iqppear- 
ance^  and  plea  to  the  same,  although  the  plaintifis  might, 
by  reason  of  the  premises,  have  successfully  defended 
the  said  gectment,  whereupon  T.  Times  afterwards  obi- 
tained  possession  of  the  premises  and  expelled  the  phiiaw 
tiffi;  and  the  defendant  avers,  that,  by  reason  of  such 
assurance,  he  had  no  knowledge  of  the  default  of  ap- 
pearance or  plea,  until  judgment  had  been  obtained; 
and  that,  except  in  the  manner  above  mentioned,  die 
plaintiff  have  not,  nor  hath  either  of  them  or  their  as* 
signs,,  or  the  premises,  or  any  part  thereof  since  the 
making  the  bond  and  condition,  been  in  any  wise  dam« 
Dified  by  reason  of  any  thing  in  the  condition,  Jtc* 
Demunrer  to  both  pleas.    Joinden 

This  case  was  argued  at  Serjeanti  Jrm  before  thi« 
term^ 


377 


1816. 

Kaib 

agpintt 
Pauoou 


Hidhck  Serjt,  in  support  of  the  demurrer,  argued^ 
that  these  pleas  were  ill ;  and  he  took  a  distinction  be« 
tween  a  coveo^t  against  the  acts  of  a  particular  indivi* 
dual,  as  in  the  case  at  bar,  and  where  the  covenant  is 
against  the  acts  of  all  persons.  For  when  the  cov^sant 
is  to  save  harmless  against  a  person  certain,  the  cove- 
nantor ought  to  defend  him  against  the  entry  of  that 
persoti,  be  it  by  droit  or  tort ;  for  he  is  damnified  if  he 
be  disturbed,  though  by  wrong ;  but  if  the  covenant  be 
to  save  him  harmless  against  all  persons,  there  it  shall 
be  taken  for  a  lawful  entry  or  eviction ;  and  the  words 
^*  to  save  harmless*'  amount  to  no  more  than  a  war- 
C  c  3  ran^. 
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Talmsk. 


eovifiam  Mftg  i^ritlst  th«  ftct  of  Tiift^ii  iiMrffipdM  iff 


^i«       hini  it  •liffloi«m,  wltbdift  Myfai^;  by  what  tiite  {b) ; 


titlt;  )^«itber  had  tH#  i^teinlift  110MI  to  pf  the  defai* 
JMrt  iMitte  df^  AttnnMkMitioft  ooMiioiiM  bjr  HiMffr  («); 
4$ift  if  tMs  W8«e  MQ^teary,  it  ifipeArs,  ftom  tbe  coiHUtkiB 
^  Ai3  liorii^  tfam  tlM  dafifMdiat  mM  h«t«  had  iioCi«« 

S^fthi  tikkt^  ArgtMdf  tbatihbwteaoimditkRiMijr 
ti^abnifha  r^nfiil,  and  not  agd^t  tha  ^angfblv  atif 
«f  7imi§i  mii  bvaihi,  th«iniamk>aof  diaportaaib  Mih 
tMigatlSto  %A  fb  i^aeara  to  ffaa  ^aithaieN  tfailr  tiiaay, 
«i^  tMf  ai«lnsf*a  #6rth;  and,  thovaftini  ft  was  anaaf^ 
t0  i^M^  ttM  iiflbtftidii,  If  ib0  litahitift  MM  9^hA  hiM> 
laA  i^gkliii  tigiiffiil  tUte)  fta"  tUa  kMT  aaburts  tite 

against  tortious  entry.  Aftd  the  flaifelbf^  itf  91MNtlll  fU 
wbdiitoil  'ill  hot  mate  it  (laMMdltr  an  to  hhh,  if  ihe 
words  of  the  condition  be  not  express,  and  there  bi  nd 
nlore  reason  for  making  them  so  as  to  him  than  as  to 
iny  odiar  fmmk  who  is  not  namadi  ittd^  ckaWAre^ 
^nfbiar  iMft  UtiU  ba  don^dcrad  as  a  smingan  Bift  It  h 
laid  ^kmA^  <«that  the  law  Will  never  adjndge  that  a 
lesior  oonnaiits  i^nst  the  wrongfhl  acts  of  stmgert^ 
aoBeafit  his  bDvenant  is  expraai  to  that  patpoaa;  ibr  the 
law  itsdf  dxM  dafimd  arery  omn  against  wifoogi  aad^ 
thiireibra,  thoq^  otie  warrant  laAda  to  aadther  aaipraialy» 
Jit  hb  ihn  hot  defend  against  tortioiis  eainm.{df 


(a)  F^er  T.  3£c^s,  Cro.  EUz.  813.     1  Leotu  324.    &  €•  reoMnifed 
iii  itnddle  v.  itr  jf.  Essex,  Hob.  5^     P€ny  v.  tdwards,  1  ^tr,  4d8t 
(»}  a  ikio  at.    See  ifcw  Cbm  i)%«Mitfi  (C.  4Sl) 
(c)  Cuifer  T.  SotUhem,  1  SaumL  116. 

Where- 
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Ijmi  EluiiiibiiotroK  &  J4  1  tbiiik  it  h  1 
tar  ftTMble  th^  soittMel  for'  tbd  plaiatift  ta  reply*  It 
•eetottnttt  thftt^  on.botk^pMiits,  the  pUUtiik  ««  «i». 
tilbd  ta  jiidgnent.  Th6  qmHioD  M  the  iSnt  fHa,  i% 
itt  to  theeoUewe  of  the  defendant'*  ittdMeUlig  to  ki^lmkh 
kify^  At  to  which  the  reie  hasi  I  tUnk^  been  oonrfeedjr 
fltstcd  at  the  bav^  thet  where  a  man  coiTtaaQli  toiodeob* 
iniy  agAiB  A  all  persow)  this  is  hit  a  Govetwat  to  iiidflVh 
nifyagaitistlawftti  title.  AadthevcasemiHbetotoa^Mit 
njgaitb  suoh  acta  as  atajr-ame  from  rightful  clauii«  a 
man  aifqr  wdl  be  suppottd  to  ODerenaat  agiiMt  all  thk 
wOfU;  but  it  weald  be  atteacltwegaiit exteptfian  of  mieh 
a  cvTenant^  if  it  were  good  against  idl  dbe  «cto  iditoh  this 


(6)  Pro.  J»r.  Corid^w/i.  /}/.  127. 


IN  TH*  FirtT-«sviBNi«  iTai^ii  of  €t01t6E  III.  aW 

WNitefiifi^  ia  debt  upon  an  dbHgacioD,  the  ooiidltb^  of  U16« 
whieb  wa^  to^  Mrftint  and  defi^  oertm  laMd  to  the  ^ 
obHgoeagainst  T.  S.  aod  all  others,  ft  itos  adjodged  diat  ^J^;^ 
this  Mteiided  otAf  to  faiwfiil  titl^  and  net  to  txtsh 
pmmBOk  {a)  And  as  to  Perry  v«  Afcsimb,  cited  wHtri^ 
tb*  tiownant  was  to  saw  hini  liaimksB  ff^m  eosta  or 
chMMges  vslating  to  a  partseHlat  selanre;  so  that  theit 
was  an  eaepivse  mariailtjr  against  lUsjr  expenoe  the  plaai^ 
tUF  Ari{^  b^  ^  to  by  reason  of  the  seiaor^  witboot 
regard  tolklci  Adridttingf,  however,  this  condiftiopB  to 
bind  the  defimdawt  against  Bis^tiurbanosa  of  wfaat^fot 
aiSiinw  by  7¥mi^  it  surely  eamut  be  extended  to  sneb  at 
tb«  pkhitilRl  have  tbeniselyes  occasioliedy  as  shewi  by 
the  seeond'pkn;  fdt  where  the  obligee  is  the  eauaetbat 
<be  obMgation  caiinot  be  pee&Smed^  there  sbali  be  oa 
feefeitnffe  ^  i*  it  is  hie  own  aet.  [d) 


CJc4  folly 
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NAor 

Faucib« 


1816.  ibily  or  malioe  of  strangers  might  suggest ;  andi  there- 
fore^ the  law  has  properly  restrained  it  within  its  reason- 
able import;  that  1%  to  rightful  title.  It  is,  however, 
di£brent  where  an  individaal  is  named ;  for,  there^  the 
covenantor  is  presomed  to  know  the  person  agiinEt 
whose  acts  he  is  content  to  covenant,  and  may,  therefore^ 
be  reasonably  expected  to  stipulate  against  any  distariH 
ance  from  him,  whether  by  lawfol  title  or  odierwiie. 
Now  here^  quoad  TtmOf  the  plaintifi  might  hate  reason 
to  apprdiend  that  he  would  disturb  their  poasesttons ;  a 
suit  was  pending ;  thqr,  therefore,  say  to  the  deAndant, 
^  yft  will  have  an  indemnity  against  Timesj  wh<^  hanng 
already  disturbed  us,  may  possibly  be  fortlier  trouble* 
acme:  we  will  not  buy  a  law-suit/*  The  defendant's 
answer  is,  **  I  will  indemnify  you  against  this  suit  and 
all  forther  proceedings."  Why,  then,  should  this  indem- 
nity be  abridged?  Or  why  should  not  the  phuntifi 
havearighttosay  to  the  obligor,  ^Thissoitisnotoor 
concern ;  it  is  yours.  You  hare  indemnified  us  against 
the  actsof  Times.  This  is  bis  act,  and  you  mustlookto 
it;  but  we  may  be  passive?*'  Then,  as  to  the  second 
pleai  it  is  alleged,  that  at  the  time  of  the  execution  of 
^  bond,  a  communication  was  made  by  the  plaintiflV 
agent  to  the  defendant,  that  an  appearance  had  been  en- 
teredy  and  a  plea  pleaded  to  the  gectment  I  take  it  fi>r 
granted  that  the  agrat  communicated  what  he  believed; 
but  it  seems  to  me,  that  unless  this  plea  could  have  gone 
ferther,  and  shewn  that  the  communication  was  ftsudn* 
lently  made,  it  is  not  sufltetent  to  defeat  this  indemnity. 
There  is  a  great  di£ferenoe  between  a  fraudulent  rq>re- 
sentation  and  an  erroneous  one.  In  Hxycn^  ▼• 
0^aiy(a),  whidi    was  founded  on  PaisUjf  v.  JFWf- 

(a)  8  Bati^  99. 
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man{a\  the  Court  were  of  opinion  that  the  misrepro*  1816. 
fleBtatkm  most  be  firandolent,  in  order  to  charge  the 
party  who  makes  it  This,  on  the  contrary,  seems  to  agamu 
have  been  a  casual,  improvident  communication,  respect* 
ing  a  matter  which  the  defendant  should  not  have  taken 
upon  trust,  but  was  bound  to  inquire  into  himself  and 
had  the  means  of  ascertaining;  and,  therefore,  he  shall 
not  be  permitted  to  set  aside  this  obligation  merely  be- 
cause a  fatt  was  mis-stated,  it  being  so  without  any 
fraud*  The  bond  shall  not  be  avoided  by  an  innocent 
misrepresentation  upon  a  subject  to  which  the  obligor 
was  bound  himself  to  look.  Upon,  this  point,  therefore^ 
as  well  BB  upon  the  construction  of  the  covenant,  consi- 
dering it  as  special,  I  think  there  must  be  judgment  for 
the  phuntiA.  The  conditi<m  is,  ^^W^  the  plaintiflEs, 
will  have  no  litigation  with  Times  ^  you,  the  defendant, 
diall  stand  to  the  consequences."  Now,  the  plaintiffii 
have  been  disturbed  by  the  very  man  against  whose  acts 
the  defendant  covenanted.  The  indemnlQr  is  special, 
and  not  general;  and  the  consequence  follows  as  laid 
down  in  aigument  by  the  plaintifis*  counsel. 

BAVLn  J.  I  think  both  pleas  are  bad.  The  condi* 
tion  is,  to  save  the  plaintifi  harmless  against  any  suit  by 
TVumv.  It  appears  from  the  pleadings,  that  Woodrcffk 
had  esceeuted  a  warrant  of  attorney  to  Times^  upon 
which  judgment  had  been  entered,  an  elegit  sued  out, 
and  an  gectment  brought  by  him  at  the  time  of  making 
this  obligation ;  and  that  the  plaintiffs*  under-tenant  was 
afterwards  deprived  of  possession  by  force  of  this  gect* 
mentt     The  authorities  cited  by  my  Brother  HvUock 

(a)  JT.A.  51. 

^tablish 
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181  d.       ettftblifth  thh  ^rincipl«v  that  if  there  bed  edteAt)it< 
obligfttiott  to  itidemnify  agtinit  the  acti  of  a  person  nfn 


ttgabut  dfied,  it  is  good  agaiiut  the  oUigor,  niiether  the  erictMQ 
be  by  lawftd  title  or  not*  Hie  amwer  giTen  in  the  fieil 
pick  k,  that  Times  bad  not  a  lawful  titles  and  Hmk  ^e 
^eetmetit  might  have  been  •uecesafliUyde&nded^  Um^ 
H  #as  the  defenddtt's  dnty  to  hate  resisted  and  defeated 
kd  Ho  can  have  Ho  cattse  to  conphdn  of  Am  fidB«U# 
^niess  he  had  offered  to  deffaid)  and  bad  been  prevenlied 
by  the  plaintip. .  But  the  ^lea  st6ps  short  wheiie  it  daght 
to  faa^  proceeded ;  for  it  Ought  to  hare  averred^  tfaaffelha 
dcfehdadt  ofiered  to  defend,  sM  was  ^Hieveiited;  <»r,  tm 
huM  shewn  how  the  pfaiintifis  might  have  auecdSafiiUj 
defended.  There  wus  a  primdjhck  title  in  Tknts^  Thu 
defendant  ought  to  have  alleged  facts  which  woold  afaiouiil 
to  a  defence^  lind  to  ha^e  shewn  that  they  e^dsted  withta 
dw  knowledge  of  the  plaintiffiu  On  thes^  gnandli  I 
think  the  fim  {rina  i»  bad.  With  reepeet  to  the  idoondi 
th^  only  differenue  is^  diat  it  ia  diere  all€|[pdy  Ait  Ab 
the  plainti£6>  by  tkm  agents  iikfimned  Ike  defcndsat 
that  an  apptorauoe  had  been  entered^  ond  tm  fUk 
pleaded ;  which  information  was  untrue.  But  the  plea 
d^iee  not  bllege  ihas  die  deftndatit  tefcutdd  tfa&  Mnd 
upon  a  condition  diat  this  #fcis  a  true  repseaantatiuat 
Hor  that  the  representatiOD^  thongb  unttue,.  wa)» 
frandulent*  It  is  also  open  to  the  same  oi^eotion  wk 
the  former ;  namely,  that  it  does  not  shew  the  gnAuuds 
upon  which  the  ejectment  oould  have  been  wmrrrmfMfy 
resisted. 

Per  Curiam^  Jui^mmt  for  the  plaintifi. 


Digitized  by  LjOOQ IC 


IN  TdK  Fii«T<ttMtfJ(ii  TCAlc  br  GEOBGC  III.  tSS 


BidiittTON  against  BunfeELL.  I^^iAh. 

ASSUMPSIT  to  recover  from  tka  defebdtoti  iln  ApUintiffTrbo 

•^la.  has  made  a 

Mietioneen  a  deposk  made  fay  the  plainti£^  Qpdn  eontract  as 
h  ptitriiese  of  a  grmmil  rent  bj  fmblic  aoolioDk    Plea  pmon,  caonot 
BdB-asiaifoiMiU     At  the  trial   before   Lend  Sikmbo^  ^^^thouf' 
rM^  G«  tfi  at  the  Ijonatm  tittifagi  after  last  term,  the  ^^sl"^^ 
ease  t*m  tbwi  The  plaintiff,  at  the  tinte  of  the  ale  ^^'''V^f 

^  '  brought,  that 

MA  pijmeiit  of  thd  depratf  Blgned  the  folldwifig  roe»o«  ^  »  ^  v^^ 
ifuldiMsdaWd2d  Jlbji^  18lzr$  cd. 

<«  i  Blrte  this  A^j  pordnued  of  Mri  C.  BrnM^eni  bf 
ptt>lie  aMtbn,  the  inipmrvea  grbiitid  rent  descKbcd  h»| 
]8t  in  the  annexed  printed  {tartietilat  of  saiev  for  the 
•dm  bf  6MML^  and  Have  piiid  to  the  laM  Cl  Bmrd^  a 
deposit  of  120/.  in  part  of  the  said  purchase. 

<*  And  I  do  also  agree  to  comply  with  all  the  con- 
ditiofia  nhieb  were  nari  br  lelen^l  to  lit  th*  tim^  of 
•ate^  whelbdr  frrinted  or  writftto*. 

(fitgnU)  ^^J.BkhtHm, 

"*  For  a  Bkkar^km 
«<  No.  16,  a^ioi^Pla^  Kent  BoatU' 
Tbe  filasaliff  abo  took  a  receipt  for  thb  deposit  tntaey 
in  tUa  fbnn« 

<«  Receifed  Sd  M^,  1815,  of  Mr.  J.  BiciertMj  for 
Mr*  C  BicAardsatif  ISKM.  being,  the  deposit  on  the 
purchase  of  leasehcM  groand  rente  at  Hackney^  ptir« 
chased  by  him  tliis  day,  and  in  part  payment^ 

»  For  Cks.  Bundle 

<'  JL  WheUtt:' 

Upon  this  evidenoe  it  Was  objeetedi  that  the  aotic^ 

shooM  bate  been  bjr  Ck  iRMmbotH  the  pkimiff  tte 

appeared 
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I616*  appeared  by  the  oontrad;,  being  only  the  agent  of 
C  Richardson.     His  Lordship  inclining  to  this  opinion, 

itgniut  the  plaintiff  proposed  to. call  C  Richardson^  (who  was  a 
female,  and  was  stated  to  be  the  house-keeper  of  the 
plaintiff,)  to  prove  that  she  had  never  authorised  the 
plaintiff  to  use  her  name,  or  to  make  the  pordiase  for 
her,  nor  had  advanced  any  money,  or  was  capable  of 
advancing  any  to  make  such  a  purchase^  and  diat  she 
claimed  no  interest  in  it,  nor  knew  of  it  until  a  short 
time  before  the  action*  And  it  was  suggested  u  s 
reason  why  her  name  had  been  used,  that  the  plaintiff 
intended  the  purchase  for.  her  benefit  Hia  Lordship 
ruled,  that  it  was  not  competent  to  the  piainti£^  by  the 
proposed  evidence  of  C.  Richardson  to  wiMnh^in  the 
action,  and  so  the  plaintiff  was  non-suited. 

A  rule  nisi  having  been  obtained  for  setdng  aadethe 
non-suit, 

Scarlett  and  Puller  shewed  cause  at  the  sittiiigs  st 
Serjeants  Inn  before  this  term,  and  argued  against  the 
plaintiff's  right  to  maintain  this  action,  that  where  sn 
agent  contracts  in  the  name  of  another  as  his  prindpol, 
the  agent  is  not  entitled  to  sue  in  respect  of  that  contract 
And  they  urged  the  inconvenience  and  uncertainty  thst 
would  follow  from  a'  contrary  doctrine.  For  i^  in  the 
case  at  bar,  it  were  competent  to  the  plaintiff  to  sue, 
without  disclosing  until  the  trial  that  he  is  the  princi- 
pal,  the  consequence  would  be,  that  tiie  defendant  must 
of  necessity  defend  the  action,  or  must  leave  himself 
liable  to  two  actions  for  the  same  cause ;  for  if  he 
suffered  judgment  by  default  in  this  action,  he  would 
have  no  defence  to  another,  action  at  the  suit  of 
C  Richardson.    It  may  be  admitt^  that  where  money 
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18  paid  by  an  agent  upon  an  agreement  made  with  him       1816. 
in  his  own  nam^  the  principal  may  recover  it  back  upon 
the  rescinding  of  the  agreement  (a)  i  but  this  is  founded       againH 
upon  a  rule  which  does  not  affect  the  present  case, 
namely,  that  a  principal  may  intervene  and  claim  the 
benefit  of  his  agent's  contract 

Marryattsnd  Parke  (with  them  the  Attorney-General) 
contrdj  argued,  that  wherever  money  has  been  paid  upon 
a  consideration  which  has  fiiiled,  the  owner  is  entitled 
to  an  action  for  the  recovery  of  it,  if  he  can  shew  that 
the  money  was  his.  Upon  this  principle  the  case  of  JTie 
Duke  of  Norfolk  v.  Worthy  was  determined,  and  in  Be-- 
ihune\*  Fartbrothery  where  the  plaintiff,  not  wishing  to 
appear  as  purchaser,  procured  JI  &  to  bargain  for  him, 
who  signed  the  contract  (not  as  agent)  and  paid  the 
deposit  by  his  own  check ;  yet,  inasmuch  as  it  was  the 
plaintiff's  money,  he  was  allowed  to  maintain  an  action 
for  it,  without  shewing  any  disclaimer  by  JC  &  And  upon 
a  like  doctrine,  is  also  founded  the  right  of  every  prin- 
cipal to  interpose  and  supersede  the  right  of  his  agent, 
by  claiming  to  have  the  contract  performed  to  him- 
self^ although  made  in  the  name  of  his  agent;  the 
shewing  that  he  is  principal,  being  of  course,  matter 
of  evidence.  So  here  the  plaintiff  would  have  shewn, 
if  he  had  been  allowed,  that  the  contract  was  his,  and 
that  the  mon^  paid  under  it  was  his,  although,  upon 
the  face  of  the  contract,  it  appeared  as  if  he  were  but 
an  agent  But  what  is  there  to  estop  the  plaintiff  fix>m 
averring  that  he  was  principal  ?  If  he  be  estopped,  as 
estoppel  is  mutual,  the  defendant  must  also  be  estopped 

firom 
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'  ]81G«  fl'^Mi  ftfa^wifig  that  tm^  one  else  than  Mrs.  Eirhmbah 
" was  contractor,  and  yet  the  contratt  woald  be  no  etl* 

^^^r^'  dence  for  the  defebdaBt  •gainst  Mr..  i{t.A«nf«»M.Ale.< 
be  cDttld  p<T>ve  that  she  aothoiised  rtie  making  of  it  It 
is  trae  that  the  plaintiff,  by  signing  himself  as  agent  to 
Mrs.  Rtchardsarif  has  let  in  the  defendant  to  all  the  equities 
that  he  would  have  had  in  case  the  action  had  been 
brooght  by  Mrs.  Riekard9m^{a);  but  6rther  than  this 
the  few  will  not  go^  to  dqpri?e  him  of  the  rights  beloiig^ 
iag  to  him  as  prindpaL 

Lord  Eli^nborouoh  C  J«  This  is  an  action, 
founded  upon  a  contract  made  by  the  f^liintiff  in  Ih^ 
dbacaeter  of  agent  to  an  individual  named  by  him  ttl 
pHmcipal,  and  the  question  is  npon  the  fik^ntiflP^  lilSete 
me.  In  the  ordinary  transactions  of  tommeroe^  n  toA 
may  sell  or  purchase  in  his  own  name^  and  j^  it  does 
not  fellow  that  the  contract  tt  his,  tnit  the  transactikm 
is  open  to  explanation,  and  others  who  do  not  appear 
aa  pai^Ues  to  the  contract  are  frequcsidy  disclosed,  and 
step  in  to  demand  the  bc^eBt  of  it.  But  where  a  man 
assigns  to  hfaMelf  the  charactetr  of  agent  t^  another 
whom  he  names,  I  am  ncft  aware  that  tiie  law  will 
permit  him  ^  ishift  his  situation,  and  to  declare  hiihseif 
the  prineipd,  and  the  other  tobe  amcre  creature  of  straw. 
That,  I  believe^  has' never  yet  betett  attempted.  Now, 
on  the  iaoe  of  this  agreement,  it  is  stated  that  the  plain- 
tiff made  the  purchase,  paid  the  deposit,  and  agreed  to 
comply  with  the' conditions  of  sale  for  MfckardMif  and 
in  the  mere  character  of  agent.  Is  not  this  acepunt  of 
faimseif  to  be  taken  Jbriissimf  cofthv.  proferentem ;  thtt 


Digitized  by  LjOOQ IC 


BuKftnt. 


IK  xm  FiiTT-isywTa  Ybak  or  GEORGE  III.  SS7 

ill  thai  he  was  really  treating  in  the  character  which  he        1616! 

assigned  to  himself  at  the  time  of  the  purchase  ?    And        

has  not  the  de£end(knty  with  whom  the  plaintifif  dealt  as        agaitat 
agent,   a  right  still  to. ^consider  him   as    such,   not* 
withstanding  he  would  now  sue  in  the  character  of  prin-. 
ci^pd?     Supfiosing  that  fa^  might,    under  a  di&reni 
state  of  circumstances,  have  entitled  himself  to  sue  in 
his  own  name,  surely  the  defendant  ought  to  have  had 
notice  of  the  {dmntiirs  real  situation  before  he  is  sub- 
jected to  an  action  at  the  plaintiff's  suit,  and  while  it 
was  open  to  him  to  make  a  tender.     It  was  proposed  to 
caU  Mrs.  Biehardson  to  prove  that  she  had  no  interest 
in  the  transaction ;  and  a  reason  was  assigned  why  her 
name  appeared  in  it,  viz.  that  the  purchase  waa  intended 
for  her  benefit*    Admitting  this  to  be  so^  yet  the  question 
still  occurs,  whether  a  man  who  has  dealt  widi' another 
in  the  character  of  agent  is  at  liberty  to  retract,  that  cha* 
racter  withoift  notice^  and  to  turn  round  and  sue  in  the 
ohiiractear  of  principal.    As  to  which,  it  appears  to  me 
that  the  defendant  oug^t  at  least  to  have  an  opportunity 
of  knowing  by  means  of^a  specific  notice^  before  he  is 
dragged  into  a  court  of  justice,  the  real  situation  in 
which  the  plaintiff  claims  to  stand,  in  order  that  ha 
nmy  judge  how  to  act.    In  the  pres^it  case,  turn  consUti 
but  that  the  defendant  would  have  tendered  the  money* 
It  was  the  plaintifi^s  fimlt  originally  that  he  misled  the 
defendant,  by  assuming^  a  situation  which  did  not  belong 
to  him,  and  therefore  he  was  bound  to  undeceive  the 
defendant  before  bringing  an  action.     This  seems  to 
follow  from  a  consideration  of  what  the  common  prin- 
ciples of  justice  demand,  which  accord  with  the  cases 
dwid^d  iqpKW  this  sulyect,    I  reoqgniase  the  authority  of 

Tie 
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1816.  The  Duke  of  Norfolk  v.  Worih/^  which  was  merely  the 
^  case  of  an  undiscloeed  principal  at  the  time  of  sale.    Dr. 

offmut  Bethun£%  case  is  of  like  import ;  and  it  has  been  settled 
m  many  cases,  that  a  principal,  when  disdosedy  may 
step  in  and  exercise  his  own  rights.  Bnt  it  is  whoUy 
without  precedent  I  believe,  and  as  it  seems  to  me  oon- 
trary  to  justice^  that  a  person  who  has  eachibited  himself 
as  agent  for  another,  should  at  once  throw  off  that 
character,  and  put  himself  forward  as  princtpal,  without 
uny  communication  or  notice  to  the  other  party. 

Baylsy  J.  If  the  plaintiff  had  been  prepared  with 
evidence  at  the  trial  to  prov^  not  only  that  it  was  his 
money,  but  also  that  the  defendant  knew  that  C 
Bkhardson  was  a  mere  nominal  party,  and  had  notice 
that  she  was  not  in  anywise  interested  in  the  bargain,  I 
should  have  thought  the  case  ought  to  have  gone  to  a 
new  trial ;  because  such  a  notice  would  have  enabled  the 
defendant  to  procure  from  C.  Bichardson  a  renundatioii 
of  any  claim  on  her  part.  But  this  action  is  brought, 
not  only  before  any  renunciation  has  been  made  by  C 
Richardson^  but  also  before  the  defendant  was  allowed 
an  opportunity  of  procuring  any  renunciation.  In  the 
original  contract  the  plaintiff  describes  himself  as  agent 
for  C.  Bichardson^  for  the  purport  of  the  memorandum 
is,  that  the  plaintiff,  as  agent  for  C  Bichardson^  has  pur- 
chased  the  lot,  and  has  paid  the  deposit,  and  agreed  to 
comply  with  the  conditions  of  sale  for  C.  Bichardson^ 
The  receipt  given  by  the  defendant  b  of  similar  import* 
Therefore,  throughout  the  whoW  transaction,  the  plain* 
tiff  represents  himself  as  contracting  in  the  character  of 
agent,  and  paying  the  money,  not  as  his  own,  but  that 
of  his  principal.    This  being  so^  he  now  seeks,  without 
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any  notice  to  the  defendant  of  the  misrepresentation  161S. 
which  he  had  made^  to  sue  in  his  own  name.  What  3,co»toK 
could  the  defendant  do  under  these  drcumstaBces?  g'JJiwau 
Perhaps  he  was  unable  to  find  out  C  Bichardson^  in 
order  to  ascertain  from  her,  how  the  fact  stood;  yet  if 
her  renunciation  was  necessary  to  his  protection,  he 
surely  was  entitled  to  be  placed  in  a  situation  to  call 
for  it,  before  the  plaintiff  brought  this  action.  Sup- 
•  pose  the  defendant  had  been  willing  to  return  the 
deposit  to  the  plaintiff,  and  had  offered  to  do  so  on  his 
procuring  a  renunciation  of  C  Bichardson^s  claim^ 
could  the  plaintiff  have  insisted  upon  repayment  with- 
out procuring  such  renunciation  ?  I  apprehend  he 
could  not;  yet  the  argument  of  to  day  can  only  pr^ail 
upon  an  assumption  that  he  could.  If  the  defepdimt 
were  to  repay  the  d^xMit  to  the  plaintiff,  ^  without  ob* 
taining  BichardsotCh  disclaimer,  there  would  be  notluog 
to  prevent  iZtc^riboit  from  suing  for  the  same  cause; 
ibr  the  receipt  imports  it  to  be  her  money.  If  so,  the 
necessary  consequence  of  permitting  the  present  action 
must  be  to  compd  the  defendant  to  go  on  to  trial,  in 
order  to  fiimish  himself  with  evidence  sufficient  to  pro- 
tect bim  against  an  action  by  Btchardton^  Now  this,  aa 
it  seems  to  m^  would  be  dealing  out  harsh  measure  to 
this  defendant  The  &ult  lies  with  the  plaintifl^  that,  by 
the  form  of  contract  and  receipt  which  he  has  chosen, 
he  has  put  himself  forward  as  a  secondary  person  only. 
There  would  have  been  no  difficulty,  if  he  had  pur- 
diased  according  to  die  fact,  that  is,  in  his  own  name; 
and  if,  through  any  difficulty  which  he  has  thrown  on 
himself,  by  repretenting  the  fact  otherwise  than  it  really 
was,  and  which  he  might  have  removed,  by  giving  notice 
to  the  defendant  of  the  real  state  of  the  transaction^  and 
J  ^  Vol.  V.  D  d  procuring 
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18i6.       prbcnring  ibr  him  Mn.  Ri(Amtbon*s  r^unciation,  or 
.    . ...  ,     IndcmnifyliM; him  against  her  claim,  all  which  he  has 

MotnjT  bmilted  to  do»  an  inconvenience  is  tb  ikli  on  either 
party,  it  seems  to  me,  that  it  ought  to  fall  on  the  plain- 
itff.  My  mind  has  fllictoated  in  the  course  of  the  arga- 
ment,  but  the  right  conclusion  appears  to  mc  to  be  this, 
that  the  plaintiff  eannot  sustain  this  action,  not  having 
given  any  previous  notice  to  the  defendant  that  the 
plaintiff  was  the  real  party  to  the  contract,  nor  afforded  • 
him  the  means  of  protecting  himself  against  the  dsim 
of  C  Riehdrdsan. 

Abbott  J.  I  am  of  opinion  that  the  nonsuit  was 
rights  upon  the  evidence  tendered  to  my  Lord  at  nisi 
prius.  This  action  is  brought  by  the  pliuntiB^  as  prin- 
dpaH  on  a  contract  made  by  him,  as  for  and  in  the 
name  of  C.  Biehardson.  Without  asserting  tliat  under 
no  imaginable  state  of  circumstances  could  the  plaintiff 
have  beeki  entitfed  tb  maintain  this  actioiii  H  is  enough 
to  say,  that  the  circumstances  ofifered  in  ^rotf  in  this 
oasd  were  not  sufficient  to  entitle  hittr.  The  ^I^tiff 
proposed  to  sustain  this  actioA,  by  proving^  thi^  ill- 
diongh  he  had  professed,  by  his  signature  to  she  iilettd- 
randum  of  aale^  to  he  acting  as  iigentv  and  had  iiattpted 
a  receipt  fh>ni  the  auctioneer,  expressing  the  deposit  to 
have  been  pud  by  him  as  agent  for  C  iUieAtfnAm%  yet 
Ae  contraet  and  money  paid  under  it  were  really  his, 
and  Mrs.  Siduarissm  was  to  have  been  the  witnen  to 
malce  good  this  proof.  Now  it  appears  to  me^  that  the 
^aintiff  was  boukid  to  go  much  fiurthen  Ulis  is  not 
ifl»  the  ease  where  a  contract  is  made  in  one  name, 
and  the  aetion  brought  inasietfaer.  It  is  perftidy  cktfi 
from  what  tebes  place  ordiBarHy  in  commMwd  ded- 
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ing%  that  aa  utmamed  priacipftl  maydftdftre  himi^  I616i 
and  ckuiB  to  sue  upon  a  eotitraci  made  with  Us  agettli 
In  gcntrai,  hovretar,  wbaro  a  purchase  is  made  by  ill 
igent  at  auction^  wiieliier  k  be  of  lands  or  gMdS)  it  k 
tacitly  ttoderstood  that  he  does  not  bid  oti  his  own  ae^ 
ooont  t  and  it  almost  al^tays  happen^  that  the  principal 
is  made  known  before  Aere  is  aneoessity  fiir  tosorting 
to  an  afition*  This  Wm  the  case  ki  MMtme  n  Faif^ 
brother^  for  it  appeared  that  the  defetidaal  kntrw  thUt  die 
plaintilFwas  the  principal.  Indeed,  I  am  not  aware  of 
any  case  where  an  unnamed  principal  has  maintained  an 
action,  in  which  it  appeared,  th&t,  lit  the  time  of  the 
trial,  he  was,  for  the  first  time^  disclosed  to  the  defend- 
ant  as  principal.  I  therefore  think,  that,  upon  the  evi- 
dence offered,  the  nonsuit  was  right.  It  is  unfortunate 
for  the  plaintiff  to  have  placed  himself  in  this  situation, 
but  it  his  own  fiuilt. 

HoLROYD  J.  I  also  am  of  the  same  opinion.  On 
the  face  of  this  memorandum,  it  is  in  law  the  contract 
of  Mrs.  Richardson^  and  not  of  the  plaintiff  an4,  from 
every  thing  which  passed  between  the  parties,  the  de- 
fendant has  a  right  to  suppose  that  the  plaintiff  was  not 
the  person  entitled  to  sue,  but  that  the  right  of  action 
was  vested  in  Mrs,  Bichctrdson.  If  the  plaintiff  can 
explain  the  circumstances  under  which  the  contract  was 
made,  so  as  to  foun4  for  himself  a  right  of  action  there- 
on, it  is  plain,  that  the  means  of  suck  explanation  must 
lie  peculiarly  within  his  own  knowle4ge.  On  the  &oe 
of  tlie  transaction,  the  action  is  maintainable  by  Mrs. 
Aichardson  only,  l^dw  it  is  a  settled  rule  of  {deeding^ 
tbat  where  the  act  on  which  the  plaintiff's  demand 
arises  is  secret,  and  lies  within  his  knowledge,  an  action 
D  d  2  cannot 
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1816.  cannot  be  roaintained  without  notice  given.  In  such  a 
"""^  case  the  plaintiff  is  bound  to  allege  notice  (a),  and  if  he 
againu  ought  to  allege  it,  it  follows  that  he  ought  to  prove  it  I 
therefore  think,  that  it  was  not  suflkient  for  the  plaintiff 
to  tender  evidence  at  the  trial  of  the  (circumstances;  if 
he  had  given  notion  possibly  the  defendant  might  not 
have  resbted  the  action ;  in  the  absence  of  notice,  it 
may  be  presumed  that  he  defended,  on  the  ground  that 
the  plaintiff  had  not  any  right  of  action. 

Rule  discharged. 

(a)  See  Com  Dig.  JPUadtr^  C  7& 


jiSiSif  i«th.   The  King  against  the  Inhabitants  of  Burbon. 

New  triid  t«-      INDICTMENT  for  non  repair  of  a  highway.      Pica, 
▼erdict  of  not  not  guilty.     Upon  the  trial  before  Wood  B.  at  the  last 

ffnilty  upon  ftii      .,  , 

indictment  for     Westmoreland  assizes,  there  was  a  verdict  of  not  guilty. 

not  repairing  ft 
roftd,  where  the 

Und^e r^ht^  And  now,  Scarlett  moved  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  against  all  the  evidence ; 
and  he  said,  that  the  prosecution  was  for  the  purpose 
of  trying  a  civil  right  only. 

But,  per  Lord  Ellemborough  C.  J.  In  getieraf, 
the  rule  is  not  to  grant  a  new  trial  in  a  criminal  pro- 
ceeding after  a.  verdict  of  not  guilty.  And  inasmuch  as 
the  right  will  not  be  bound  on  the  plea  of  not  guilty, 
we  do  not  think  it  would  be  proper  to  break  into  the 
general  rule  on  the  suggestion  that  the  prosecution  was 
merely  intended  to  determine  a  civil  right. 

Rulerdiiaedl 
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Doe  on  the  demise  of  Giles  against         Tuetda^, 

WabWICK.  Xmmbirlfih 


AT  the  trial  of  this  gectment  before  Wood  B.  at  the  ^brie 
last  Cumberland  assizes,  service  of  the  declaration  of  the  dcdar- 
was  proved  on  three  tenants  in  possession,  but  neither  tenant  in  pos- 
the  landlord's  or  tenant's  rule  was  produced,  nor  was  2^^  ^thoot 
there  any  evidence  to  shew  the  defendant  to  be  land-  £^"J^»f  ^ 
lord.     It  was  objected  that  the  landlord's  rule  ought  to  S/JSfe^Sl« 


have  been  produced,  in  order  to  connect  the  defendant  ^^^^^ 
with  the  premises;  to  which  it  was  answered,  that  ser- 
vice of  the  declaration  on  the  tenants  in  possession 
being  proved,  it  followed  that  the  defendant  must  come 
in  as  landlord.  The  learned  Judge  being  of  that 
opinion,  overruled  the  objection. 

Parke  now  moved  for  a  new  trial,  and  cited  Good* 
right  V.  Bich.  {a) 

LiORD  Ellenbohough  C.  J.  It  must  be  presumed 
that  the  defendant  is  here  to  defend  for  something.  He 
might  have  shewn  that  these  were  not  the  premises  iz^ 
respect  of  which  he  appeared  upon  the  record  fUD  4^ 
fendant. 

Bayi^et  J.  In  Doe  v.  Yom^f  Hilanfj  IS15,  service 
of  the  declaration  on  the  tenant  in  possession  was 
proved,  and  was  held  sufficient  to  raise  the  presump^ 
tioo  that  the  defendant  appeared  as  landlord^  without 

(a)  7  r.  R.  327. 
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Dos  dem. 


the  defendants,  who  bad  entered  into  the  oommoncon* 
('^^u        sent  rule,  as  tenants,  proved  that  they  were  not,  nor 
WAftviM.     ever  had  ba«D)  in  pooesaton  of  imy  part  of  tht  prf^mitts 
in  question. 

Abbott  J.    I  do  not  see  why  It  is  to  bepreftamed  thut 
the  tenant  has  some  other  lands. 

Rule  reflised. 


iyS!Sfe?i5Ui.    '^^  ^^^^  against  the  Hull  Dock  Company. 
Thefl-KflDock  r\N  the  2d  of  November,  1815,  a  rate  was  made  fe 

ComiMnywcre    \Jf.  ^      • 

held  ntnble  in  the  relief  of  the  poor  of  the  parish  of  Sadodoies 

TCtpect  of  the      -       .  »      .  .  ,  .  i     * 

tomuige  dutin    for  SIX  calendar  months,  commencmg  on  the  20th  of 

toeof natttte     September  then  last,  in  which  the  Dock  Company  tt 

l^^  tt  ^   Kingston-  upon^Htdl  were  thus  rated : 

l^^^faT       ^^^  Company:   Dock    and  wharf   2240/.:    !»«. 

repun  during      13^,  4^. 

the  period  for  ^ 

which  the  nte        Upon  appeal  to  the  Epiphany  quarter  sessions,  1S16, 
WW  mede  ex* 

ceededthe         for  the  East  Riding  of  Yorkshire,  the  rate  was  cen- 
dntiei  nccived.  firmed,  subject  to  the  opinion  of  the  Court  upon  th« 
following  tase : 

By  Stat  14  Geo.  3.  c.  56.  intituled  <*  An  act  kr  mak- 
ing and  establishing  public  quays,  or  wharfs,  at  Mhg' 
stonrupon-Htdlj  for  the  better  securing  his  Majesty's 
revenues  of  customs,  and  for  the  benefit  of  dimmeroe 
in  the  port  of  Kingston'^tpon^Htdl,  for  making  a  hssio 
or  dock,  with  reservoirs,  sluices,  noads,  and  glhsr 
works,  for  the  aeconmodatioq  of  vessels  using  Umi  wd 
port,"  &C. ;  (which  is  deckired  to  be  a  public  act,  and 

to 
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tq  be  judicUUy  noticed  fts  su^h,)   (5.  1^,;)  the  I^lock        1^^^* 
Cpnip^^ny  were  empowered  und  required  to  make  a  basia      ^^TKnta 
Qr  dock,  and  also  a  quay  or  wharf,  and  other  works     J^^ 
^    therein  mentioned)  for  the  general  benefit  of  shippinj^  DockCoip|NU]x. 
and  of  the  trade  and  cprpmerce  of  the  said  port.     By 
th§  22d  section,  it  was  epf|cted|  "  that  the  Company 
sbpulds  at  all  times,  well  and  sufficiently  repair,  main- 
taiq,  support,  and  cleanse  the  ba^ii^  or  dopk,  and  the 
q\iay  or  wharf,  and  ot|icr  the  wqrks."      By  tbp  42d  aq^ 
45\h  scctiops,  certain  rates  or  duties  qn  ships  ladifig 
or  unlading  goods  withiq  the  port,  and  cert|»in  wharf- 
age vates  on-  goods  which  should  be  lande$l  on  th?  Qiiay, 
were  granted  to  the  coinpany.     Besides  the  emolument; 
arising  ffom  the  dock-dues,  the  Cpmpany  derive  con- 
siderable   emoluments   from   the   rent    of  warehouses 
^'hicb  they  have  erected,,  agreeably  to  the  directions  of 
the  act.     The  warehouses  are  situate  in  the  town  of 
flully  and  not  within  the  parish  of  Sctdcoates.    Two 
third-parts  of  the  dock  are  situate   within  the  parishes 
of  the  Holyi  Trinity  and  St.  Mary,  in  Hidl^  and  the  re- 
maining third  is  in  the  parish  of  Satlcoates.     In  1814 
the  Dock  Company  resolved  to  take  down  and  re-build 
the  lock  and  entrance  basin  and  side  walls  of  the  dock- 
They  acted  under  the  advice  of  their  engineer,  who, 
judging  the  dock  to  be  in  a  bad  state,  directed  a  general 
repair.     On  the  2d  May^  J8H,  the  ships  were  removed 
out  of  the  dock,  and  the  execution  of  the  works  com- 
menced,  and  continued  until  the  31st  December  last. 
The  expenditure  of  the  Company  in  respect  of  these 
works,  from  the  20th  September  (being  the  day  when  the 
I'ate  was  made  to  commence),  to  the  3l8t  Deceviber  fol- 
lowing, amounted  to  5483/.  15^.  2(L,  and  the  receipts  of 
the  Company  in  respect  of  the  duties  and  wharfage  rates 
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1816.       during  the  same  period  amounted  only  to  2963L  iSs.  1l 

'       The  further  estimated  expenditure  of  the  Company  in 
The  Kivo 
agwut       respect  of  the  works,^  from  the  31st  December  to  the 

I)odtComp«Q7«  SOth  March  (when  the  six  months  for  which  the  rate 
was  made  would  expire),  would  be  1193^  Is.  4d^  and 
the  receipts  of  the  Company  in  respect  of  the  dudei 
and  wharfage-rates  would  be  97/.  only.  The  chief  part 
of  the  expense  was  incurred  in  respect  of  the  lock  and 
and  entrance  basin,  which  are  situate  in  the  town  of 
HuUf  but  are  essentially  necessary  to  that  part  of  the 
dock  which  is  situate  in  Sculcoates.  From  the  tune  of 
passing  the  act  to  the  making  of  the  rate  in  questioDi 
the  parishioners  of  Scidcoates  have^  in  assessing  the 
Dock  Company  to  the  poor  rate,  annually  made  a  de* 
duction  of  the  Company's  expenditure  in  respect  of  the 
ordinary  repairs  of  the  dock,  from  the  gross  annoal 
amount  of  the  Cbmpany's  duties  and  wharioge-rates. 
The  sums  stated  in  the  account  of  expenses^  were  all 
necessarily  expended  in  making  the  repairs  in  question, 
and  provided  the  Dock  Company  is  entitled  to  deduct 
the  same  from  their  gross  receipts,  there  are  not  any 
net  proceeds  whatever  for  the  use  of  the  Company. 
The  Company  did  not,  in  consequence  of  the  re-build- 
ing of  the  lock  and  entrance  basin,  become  entitled  to 
any  greater  or  other  duties  or  wharfage-rates  than  th^ 
were  before  entitled  to. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Company  were  liable  to  be  rated  for  the  six 
months  for  which  the  rate  was  mode, 

CdUman  and  Oio^,  in  support  of  the  order  of  sessions, 
argued,  that,  inasmuch  as  the  company  were  in  the  occu- 
patiop  of  property  rateable  within  the  stat«  4S£{u^  the 
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circnmstanoe  of  their  having  expended  in  repairs  during 
the  time  for  which  the  rate  was  made,  a  sum  exceeding 
the  receipts,  furnished  no  ground  of  exemption.  That 
this  property  was  in  its  nature  liable  to  be  rated,  had  al- 
ready been  adjudged  (a);  and  it  plainly  appeared  from  the 
facts  now  stated,  that  the  proprietors  were  not,  as  in  the 
case  of  Saltans  Load  Sbtice  (&),  mere  trustees  to  super- 
intend the  execution  of  the  act,  without  any  personal  ad- 
vantage, ^nd  if  profits  accrue  to  the  proprietors,  the 
subsequent  application  of  them  cannot  vary  the  liability. 
Therefore,  in  Bex  v.  Jgar  (c),  the  trustees  of  a  methodist 
chapel,  who  let  out  the  pews  for  an  annual  rent,  were 
held  rateable  for  the  chapel,  though  they  expended  more 
than  the  annual  rent  in  maintaining  the  establishment; 
and  a  distinction  was  there  taken,  which  is  mamly  appli- 
cable to  this  case ;  for  it  was  said  (i),  that  <<  no  doubt  the 
fair  average  expences  ought  to  be  allowed  in  estimating 
the  quantum  of  the  rate,  but  not  any  extraordinaxy  ex- 
penditure which  might  happen  to  make  the  property  un- 
profitable in  a  particular  year ;  for  where  it  is  the  sub- 
ject of  annual  valuer  the  money  so  laid  out  in  one  year 
will  produce  profit  in  the  subsequent  years.**  So  the 
lessee  of  a  coal  mine  was  held  rateable  although  he 
actually  incurred  a  loss  by  the  adventure,  (f)  The 
persons  who  compose  this  Company  are  doubtless 
trustees  for  the  public  in  seeing  to  the  proper  repar- 
ation of  the  docks,  but  they  have  also  a  dominion  given 
them  by  tho  act  over  the  funds,  and  by  section  55, 


J  816. 

Hie  Knr« 

OgOtHtt 

Hie  Hirix 
JMkCamftaif 


(a)  Rex  V.  Dock  (fompm^  of  HyU^  I  T.  Jf.  9]9i 

lb)  4  r.  R.  75a 

(c)  14  Eaa,  956. 

It)  /Uf.p.26S. 

If)  Si9r. Parroh  $  T*  «.  599. 
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181&  are  to  bold  ^  general  annual  nieftipg  to  Qii^it  tl)e  9P- 
counts  of  money  received  and  disburse4  in  the  preceding 
ycar|  and  to  declare  whether  any,  and  ^hat  dividend 
T\nki^mmrj  ^^^'^  ^  inade  among  t|ie  proprietors. '  The  f ate,  tbere- 
fore,  is  to  be  regulated  by  calculating  the  average 
profits  accruing  annuallyi  according  to  the  rule  adopted 
in  Bex  v.  Mirfield  (a),  and  not  by  the  particular  state  of 
tl)e  disbursements  at  any  one  isolated  period.  If  it  were 
otfierwis^  great  inponvcnience  would  fpl^ow ;  for,  sup- 
pose t)ia(  for  a  short  period  the  fvhole  farquing  interest  of 
the  country  ^ere  to  be  a  failing  cqncem,  there  co^ld  he 
no  rate  at  ^U  if  it  were  to  be  governed  by  the  tbep 
present  state  of  things,  and  t)ius  the  fund  fof  the  maio- 
tenance  of  the  poor  would  be  withdrawn  at  a  time  wheu 
it  was  piQst  reouired.  Another  inconvenience  wopld 
be|  th^t  it  would  oppn  an  inquiry  Jnto  every  year's  ac- 
count, \khich  would  pccasion  endless  litigation. 

Thompson^  contr4,  admitted  that  the  Dock  Company 
were  generally  rateable  for  profits;  but,  be  ai|[i}ed, 
that  where  there  was  no  return  of  profits,  or  in  other 
words,  no  beneficial  occupation,  thpre  could  be  no 
rate,  according  to  the  doctrine  of  the  Salterns  Load 
Sluice  case.  He  said,  it  was  admitted  that  the  Com- 
pany were  trustees  for  the  public,  and  they  were  as 
such  bound  by  the  act  to  lay  out  their  receipts  in  neces- 
sary  repairs  for  the  public  accommodation^  I^nA  the 
present  expenditure  was  of  such  a-  nature  as  not  to  b^ 
capable  of  being  included  in  the  deductions  on  account 
of  ordinary  repairs ;  for  it  was  in  great  part  incurred 
for  new  works;  from  the  addition  of  which,  an  improve- 

(a)  10  Eati,  219. 
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mWt  in  Ibc  duUc^  w^»  apt  Ukely  to  appru^.    Jf  tb^^  tb€        ^  ®  ^  ^* 
CompOPy  werp.  hQHRd  |jy  Jaw  to  apply  the  whole  of  th^      i^T^g 
^dTftnta«^  which   WQ»ltl  Qth^rwise  hftve   Qcqry^  to      J^^Jf^ 
ihew^  ^9  pi»hHg  p^rposq^  MTlthoHt  the  pfphahility  of  any  DoAQfqAHPr 
i(Pprqveipei)t  (hSV^hyi  bo^  do^  t^is  case  differ  from  th^ 
Sah^r's  Ifiqi  ^uUe  ^m^  ?     Th?  CJompfiny  cannot  retain 
th^W  prpQeeds  tq  ^n^wfr  future  pbjects  of  expense^  but 
vhpi'ey^r  theje  Ik  f^  sufpli^s,  they  inu^t  make  1^  dividend. 

Lor4  ]^i.)[.f  ^pQ)(0U6i}  C.  J.  Thp  act  of  parliament 
does  nof  re^uir^  the  Copipfiny  to  jnak^  a  dividend  ^t  all 
^ve|)^  nof  does  it  say,  that  they  shall  divide  to  the  ex- 
tren)^  limit  of  the  pionics  received.  Suppose  an  appli- 
^tioi^  to  be  ipade  to  this  Court  for  a  n^andamus,  tp  cpm- 
pel  the  Company  to  make  a  dividend  of  the  whole  halance 
in  their  h^nds^  if  the  Company  were  able  to  shew  that  ^ 

the  expense  of  the  necessary  repairs  of  the  basin  for  th^ 
ensuin|r  year|  would  be  likely  to  absorb  the  whole  or  the 
greater  part  of  this  balance,  wou}d  the  Court  grant 
such  a  mandamus  ?  And  if  (he  Company  were  in  any 
year  to  do  so  improvident  an  act,  as  to  a  make  dividend 
to  the  uttermost  penny,  not  reserving  any  thing  for  pros- 
pective demands ;  as  there  is  a  provision  in  the  act  (a), 
enabling  them  to  make  calls  from  the  proprietors  for  the 
iiecessf^ry  purposes  of  the  act,  (he  consequence  would  be, 
that  instead  of  reserving  out  of  the  funds  in  hand,  suf- 
ficient nieans  to  cover  these  expences,  they  must  call 
upon  the  proprietors  to  refund  what  they  had  impro- 
vidently  distributed  among  them.  The  language  of  the 
act  is,  ^*  that  the  Company  shall  have  power  to  make 
such  calls  of  money  from  the  proprietors  of  shares,  to 
defray  the  expences  of,  or  carry  on  the  works  autho- 

(a)  BMt  97. 
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1816.  ^^  ^7  ^^  A^  ^  ^^7  ^^^  ^^^  to  ^®  B^^  ^°^ 
—  wanting  and  necessary  for  those  purposes,"  So  that 
agfimd  Ae  Company  may  call  upon  the  proprietors  of  shares 
PpckConmiyiy.  ^  refund  what  they  have  received.  There  is  no  ques- 
tion as  to  the  rateability  of  this  property ;  it  has 
very  properly  been  admitted  that  it  is  rateable.  The 
question  therefore  is,  whether  a  rate  can  be  imposed  in 
respect  of  property  which  is  generally  rateable,  bat 
the  profits  of  which,  owing  to  certain  incidental  and 
necessary  expenses,  have  been  for  a  time  exhausted.  As 
to  which  it  is  to  be  observed,  that  a  rate  is  not  always 
imposed  on  property  in  the  particular  year  in  which  it 
makes  a  productive  return,  for  if  that  were  so^  there 
could  be  no  rate  in  respect  of  saleable  underwoods  and 
the  like  property,  which  are  productive  only  after  a 
series  of  years,  except  in  those  years  in  which  the  pro- 
fits arose.  But  in  the  case  of  Rex  y.  Mirfieldj  it  was 
decided,  after  much  consideration,  that  saleable  under- 
woods were  rateable  annually,  in  proportion  to  their 
value^  though  they  should  happen  not  to  be  cut  down 
more  than  once  in  21  years.  In  the  present  case,  the 
Company  have  no  money  in  hand,  but  they  have  a 
property,  which  upon  an  average  is  productive.  To 
hold  that  in  every  case  where  property  is  rateable,  an 
account  is  to  be  taken,  for  the  particular  period  for 
which  the  rate  is  imposed,  of  the  precise  amount  of  it9 
productiveness,  and  that  if  there  is  the  smallest  decrease^ 
the  rate  is  to  be  reduced  pro  tantOj  would  in  my  judg- 
ment be  infinitely  inconvenient.  Every  house  most 
then  have  its  separate  assessment,  in  order  to  let  in  the 
particular  deductions  belonging  to  each ;  and  this  mode 
of  assessment  would  be  open  to  every  species  of  fi-aud, 
because  the  largest  deductions  would  be  attempted  to 

be  thrown  on  periods  of  the  greatest  pressure*    It  ap» 
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pears  to  me  that  this  rate  is  well  imposed,  and  that  the        1816. 
average  profits  of  the  company  are  not  liable  to  be        — ^-" 
merged  in  the  partial   expenditure  of  any  particular        agaimt 
period.     I  think,  therefore,  this  order  ought  to  be  sMkCam^taj, 
confirmed. 


BAniCT  J.  I  agree  that  this  rate  is  well  imposed. 
The  case  does  not  state  that  this  property,  communibus 
annisj  is  not  productive  of  profit,  but  only,  that  during 
this  particular  period  it  was  not  profitable.  It  appears 
that  the  company  are  in  possession  of  property  whidi 
is  prim&  facte  rateable ;  the  rate,  therefore,  is  well  im« 
posed,  unless  the  property  is  to  be  exempted,  on  the 
ground  of  its  not  being  profitable  at  the  particular 
period  for  which  the  assessment  is  made.  As  to  which* 
Mex  V.  Mirfield  is  a  clear  authority,  that  the  principle 
which  is  to  govern  is,  whether  it  be  profita|>le  communis 
bus  annis. 

Abbott  J.  It  has  been  admitted  that  the  Com- 
pany is  in  possession  of  property  which  is  rateable 
generally,  and  this  property  is  of  considerable  annual 
value.  I  think  the  Company  cannot  relieve  themselves 
from  this  rate,  by  shewing,  that,  on  occasion  of  some 
extraordinary  expenditure^  during  the  particular  period 
for  which  the  rate  is  made,  that  which  would  have  gone 
to  the  account  of  profits,  has  been  otherwise  consumed. 
To  hold  to  any  such  rule  would,  in  my  opinion,  be 
productive  of  great  inconvenience ;  for  by  the  same  rule, 
I  know  not  what  answer  could  be  given  to  the  farm- 
holder  or  householder,  if  they  were  to  claim  a  similar 
exemption,  because  of  the  extraordinary  expense  which 
they  had  incurred  in  the  maintenance  or  improvement 

of 
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1816.       df  thteif  house  br  Isuid.  Therefore,  fl&  it  se^tnft  to  tne^  the 
^  ""  the  Order  of  scssiohs  .irilist  bfe  confirmed ;  there  is  not 

The  Kifro  ' 

dgnifut        any  question  befbte  ti$  A§  to  the  qudnhm. 
OMkCompiiiiy. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  only 
doubt  which  I  have  entertained,  has  been  on  sect  22., 
i^hith  obliged  the  Company  to  re^^liir  the  dock  and 
Cithet  works ;  and  if,  tlndei^  tbttt  seeUon,  the  Specific 
fiates  had  been,  so  for  las  they  wet*  required,  appropri- 
ated to  that  purpofec  only,  I  should  have  entertaihed 
cotisidetable  doubt  whether  arty  pmpcrty  Vested  in  the 
trustees,  which  could  properly  be  made  the  subject  df 
litete,  beyond  the  surplus  which  might  happen  tb  remviH 
in  theiir  hands,  after  satisfying  the  expenses  attending 
the  maintenance  ahd  repair  bf  the  Work^.  But  the  d^ 
Is  not  so,  for  I  &nd,  by  the  42d  Sectioti,  the  duties  p^y- 
8ft»le  by  Tinne  of  the  act  are  tested  in  the  Cdn)pany  ta 
their  own  proper  monies,  and  for  their,  use,  in  considet' 
ation  of  the  expenses  incurred  by  them  in  making  and 
mttintainitig  the  Works ;  and,  by  the  53d  sectibn^  they 
are  to  take  an  account,  annually,  and  declare  what  dh 
yidend  shall  be  made ;  so  that  they  stand  in  the  sattit 
situation  with  any  other  tanal  Company.  If  so,  then 
here  is  property  which  is  produetive  of  phofit,  althoagk 
it  has  not  made  any  return  during  the  tkfie  fbf  whidi 
the  rate  is  made ;  but  it  is  not  enbugh  to  exemptpro- 
pe^ty  from  being  rated,  to  shew,  that  the  extiTrordinary 
expenses  of  a  particular  period  haVe  absorbed  the  profits 
of  thai  period. 

Order  of  sessibbs  eoiifimied. 


Digitized  by  LjOOQ IC 


IN  TRt  Fifty-seventh  Year  of  GEORGE  III.  40S 

1816. 


The  King  against  Shawe.  Ti?"^*'?^',.^ 

^  November  14tn. 

THE  defendant  was  indicted  in  this  court,  to  which  l^e  nutate 
42  G.  3.  c  8& 

indictment  he  appeared,  and  pleaded  guilty,  in  the  for  trying  and 
last  term.    The  indictment  charged  that  the  defendant,  ^reat  sfitidn 
being  a  person  employed  by  and  in  the  service  of  our  ^bu"  empioyf 
lord  the  king,  in  a  certain  civil  office  and  capacity,  to  ^jU^^^m. 
wil,  in  the  office  and  capacity  of  a  clerk  in  the  commis-  ^2!^'*"*^'d 
sariat  department  of  the  king,  out  of  Gnat  BrUain^  to  tofelonim. 
wit,  at  KeenCi  in  North  AmericOf  on  the  14th  day  ei 
JunCf  1815,  at  Keene  aforesaid,  to  wit,  at  JVestmitister^  in 
the  county  of  Middlesex^  in  the  execution  and  exercise 
of  his  said  office  and  capacity^  feloniously  did  steal,  take^ 
and  carry  away  5000  pieces  of  foreign  gold  coin,  com- 
monly called  half  joes,  of  the  value  of  10,000/.,  of  law- 
ful money  of  Great  Britain^  and  2400  ounces  of  gold, 
of  the  value  of   10,0002.,  of   like  lawful  money,  of 
the  goods,  chattels,  and  monii?s  of  our  said  lord,  the 
now  king,  there  then  found  and  being,  against  the  form 
of  the  statute,  &c.,  and  against  the  peace,  &c.    Second 
count  charged  the  felony  to  have  been  committed  under 
colour  of  his  office.     Third   and  fourth  counts  were 
similar  to  the  first  and  second,  except  that  they  stated 
the  defendant  to  be  a  person  employed  in  a  military 
office  and  capacity,  to  wit,  in  the  office  and  capacity 
of  a  clerk  in  the  commissariat  department  of  the  army 
of  the  king,  serving  in  North  America,     Fifth  and  last 
counts  described  him  as  a  person  holding  and  exercising 
a  c^rtaiiQi  public  employment,  to  wit,  the  public  employ- 
ment of  a  derk  in  Ht^  commissariat  department  of  the 

kmg. 


Digitized  by  VjOOQ IC 


404  CASES  IK  MICHAELMAS  TERM 

1816.       king.    And  now,  the  defendant  being  brongbt  to  the 
tT^ko     bar  of  the  court, 


agtnnsi 
Sbawk. 


Sdw^  and  Grffhrd  moved,  in  arrest  of  judgment,  upon 
the  ground,  that  the  offence  charged  in  the  indictment 
was  not  an  offence  within  the  stat  42  G.  3.  c.  85., 
'*  for  the  trying  and  punishing,  in  Crreat  Britain^  per- 
ftons  holding  public  employments,  for  ofiences  committed 
abroad ;"  for  the  statute  speaks  only  of  *<  any  crimen 
misdemeanor,  or  offence,  in  the  execution,  or  under 
colour,  or  in  the  exercise  of  their  office  or  employment" 
But  wherever  it  has  pleased  the  legislature  to  extend  the 
limits  of  trial  beyond  the  common  law  limits,  and  to 
include  felonies  in  that  extension,  it  lias  uniformly  done 
50  in  express  terms.  And  they  instanced  the  86  H.S* 
c*  6.  s.  12.,  for  the  trial  of  murthers,  robberies^  fdonies, 
and  accessaries,  the  26  H.  8.  c.  IS.  s.  4.,  for  the.  en- 
quiring of  treasons,  and  the  28  H.  8.  c.  15.,  for  the 
trial  of  '<  treasons,  felonies,  robberies,  murthers,  and 
confederacies  ;*'  wherein  all  these  offences  are  specified 
eo  nomine.  And  the  stat  11  and  12  JV^.  3.  c.  12.,  which 
is  in  pari  materid  with  the  statute  in  question,  being  for 
the  punishment  of  governors  of  plantations,  for  criroei 
committed  by  them  in  the  plantations,  extends  to  any 
oppression  of  his  majesty's  subjects,  or  any  other  crime 
or  offence,  contrary  to  the  laws  of  this  realm,  or  in 
force  within  their  governments ;  yet  it  has  never  been 
considered  as  including  felonies.  It  is  to  l)e  observed, 
also,  that  the  statute  42  Geo.  3.  provides  for  the  pro- 
secution of  the  offences  mentioned  in  it,  by  information 
to  be  exhibited  by  the  Attorney*  General,  as  well  9S 
by  indictment;  which  plainly  manifests  the  intention  of 
the  act,  because  an  information  lies  not  for  a  fdony. 

Tlie 
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The  Court  desiring  to  hear  the  other  side^  1816. 


Srawi, 


Hie  Kjxo 
The    Aitomet^General^    Tupping^    and    Richardson^       ^"J^ 

toniri^  quoted  the  act  13  Geo.  3.  c.  63,,    for  a  legis- 

latiye  exposition  of  the  word  <<criaie;"  for  the  39th 

flection  of  that  act  is  confined  to    <*  mme^   misde- 

meanoor,  or  o£&nce,"    yet  it  plainly  appears,  by  the 

the  proviso  in   the   45th  section,  that  the  legislature 

meant  to  apply  it  to  capital  cases* 

Lord  Ellemborough  C.  J.  The  reason  of  the  thing, 
€t  priori^  would  lead  one  to  conclude,  that  the  juris- 
diction, as  to  the  trial  of  felonies,  should  be  restrained 
to  the  local  court.  The  word  crime  may,  indeed,  where 
a  difierent  reason  ought  to  prevail,  be  of  a  larger  con- 
struction, so  as  to  comprehend  felonies.  But  what  Mr. 
Giffbrd  has  noticed  with  respect  to  proceeding  by  in- 
formation, is,  as  it  seems  to  me,  decisive,  to  shew  that 
felonies  were  not  contemplated  by  this  act.  The 
13  Geo.  3.  was  passed  alio  intuitu.  The  utmost  to 
which  the  argument  arising  from  that  enactment  can 
be  carried  is  this,  that  the  word  crime  may  mean 
felony,  if,  as  it  is  said  of  that  statute,  it  is  so  intended. 
The  words  of  the  act  of  parliament  in  question  will, 
however,  be  best  expounded  by  looking  to  the  act  it- 
self. The  object  of  this  act  was,  in  the  same  spirit  with 
the  act  of  11  and  12  )^.  3.,  to  protect  his  majesty's 
subjects  against  the  criminal  and  fraudulent  acts  com- 
mitted by  persons  in  public  employments  abroad,  m  the 
exercise  of  their  employments;  to  reach  a  class  of 
public  servants,  which  the  11  and  12  W.3.  c.  12.  did 
not  reach ;  and  to  place  them  in  pari  delicto  with  go- 

VoL.  V.  E  e  vemors. 
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vemors.    It  has  no  refetelic^  in  spirit  or  letted  to  the 
commission  of  felonies. 

Abbott  J.  I  am  entirely  of  the  sume  opiniotii  It 
is  ^uite  cletir  from  the  whole  scojpe  and  language  0f  thte 
Stat  42  Geo.  S.  c.  65.  that  the  legislature  did  not  idtaid 
to  extend  it  to  felonies.  It  is  said,  however,  that  the 
word  crime  in  another  act  dbes  comprehend  felonies; 
admitting  that  it  does,  jet  the  words  of  every  aet  of 
parliament  must  be  construed  according  to  the  intent  of 
the  particular  act.  They  may  bear  a  more  extensive 
signification  upon  one  occasion  thah  what  would  be 
given  to  them,  if  left  to  their  natural  import,  in  another. 

Per  Curiam*  Prisoner  discharged. 


Thyrsday, 
November  Htfa. 


Henderson  ngainst  French. 


uL^to^^'^^    A  ^^^^  **'»'»  ^^^  »  prohibition  to  the  Consistoiy 
Ristory  court,  if  Court  of  CaHtsky  was  obtained  on  behalf  of  Mont 

It  proceed  to 

hear  e^cceptions   HenderiOfij  executrix  of  t/b  Henderson  deceased,   who 

to  an  inventory 

exhibited  bj  an  Was  sued  as  such  executrix  in  the  name  of  the  Judge  of 
the  said  court,  at  the  instance  of  A*  and  £.,  crediton 
of  the  said  J,  H^  and  exhibited  an  inventory  in  the 
said  court  of  all  the  goods,  &c.  of  the  said  deceased. 

And  the  ground  on  which  the  rule  was  moved  was, 
that  the  Ecclesiastical  Court  were  proceeding  to  hear 
exceptions  to  the  said  inventory^  and  to  compel  her  to 
exhibit  a  fresh  one : 

To  which  it  was  answered  by  LiUledakj  who  now 
shewed  cause^  that  such  had  been  the  course  and  prac- 

tioe 
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tlte  df  Ihd  CbuH  froih  tiirie  immemorial,  and  copies  of  ^^j^* 
divers  entries  of  the  like  proceedings  in  the  saia  court,  HttntAJibir 
from  the  year  1636  to  1812,  were  produced,  and  veri-  '  ^i*^, 
iied  by  affidavit.  Aiid  in  this  case  ii  was  said,  tkat  the 
executrix  h&d  confessed  that  the  ihventory  was  insuffi- 
tient;  for  it  appeared  by  the  proceedings  that  slie 
had  exhibited  a  Supplemental  inventory,  dut  surely 
the  statute  (a),  which  requires  executors  to  ^*  make  a 
tru6  and  j^effect  iiivditory,*'  must  be  presumed  to  have 
ilt^ined  the  Court  with  the  power  of  examining  liow  far 
it  is  perfect  or  true ;  in  like  manner  as  in  making  an 
Amount  td  the  Drdmary.  As  to  which,  Swinburne  (b) 
says  that  it  appertains  to  the  office  of  ordinary,  not 
only  to  examine  the  account  and  see  whether  it  be 
rightly  calculated,  and  whether  the  accountant  doth 
charge  himself  with  the  receipt  of  the  whole  goods  and 
Cfaatt^ll  bf  the  testator,  and  bow  ihMth  he  hath  dis< 
bursM  i  but  alsd  to  hdte  a  vegAtA  what  manilef  df  ex« 
pauses  th^  accountaht  r^uireth  to  b&  allowed.  And 
after  due  examination  of  the  account,  the  Ordinary 
finding  it  to  be  true  and  perfect,  may  pronounce  for  the 
validity  of  It.  But  if  on  examination  it  appears  that 
the  executor  hath  not  dealt  faithfully,  the  account  is  to 
be  rejected.  And  although  in  Catchside  v.  Ouington  (c), 
it^  was  considered  that  the  spiritual  court  had  not  juris- 
diction to  question  an  inventory,  it  may  he  observed, 
that  that  was  in  the  case  of  an  inferior  ecclesiastical 
court,  and  in  a  suit  promoted  by  a  creditor. 

JScdtte^j  contra,  cited  21  //•  S.  c.  5.  s.  4.,  which,  as 
he  contended,  only  requires  an  executor  to  make  an 

£  e  2  inventory, 
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18I6.       inventory,  and  deliver  it  into  the  keeping  of  the  bishop 
or  ordinary. 


HjEKDSBlOJr 

agamsi 
Fakmch. 


The  Court  were  of  opinioh  that,  as  the  statute  di- 
rected the  executor,  for  the  security  of  creditors  and 
legatees,  to  make  an  inventory  to  be  delivered  to  the 
bishop  or  ordinary;  and  that  no  bishop  or  ordinaTy 
should,  under  pain  of  10/.,  refuse  to  take  such  inventory, 
his  office  was  merely  ministerial,  to  receive  it  when 
tendered ;  if  the  statute  had  intended  more  it  would 
have  so  said. 

Rule  discharged. 


Slier  15th.  ^^  ^^^'  'S^^^"^^  FAmSy  Qerk,  Thomas  Ae- 
NOLD,  Ann  Watts,  Widow,  ElizAbeth 
Watts,  and  Henry  Watts,       -     Piaintifls ; 


AND 


G£ORG£  Miller,  William  Deeming,  and  Ca- 
roline, his  Wife,  -  .    Defendants. 

bSr«S2d^  ^i^^^^LLA  WATTS  being  seised  in  fee  of  one 
'^**/S.''°*^'  undivided  fifth-part,  and  a  moiety  of  another  im- 

vidcd  fifth  part,    ,,   . ,  «-       '  j 

and  of  a  moiety  divided  fifth-part  of  the  estate  and  premises  hereinafter 

or  anotiiflr  uiw 

divided  fifth  mentioned,  devised  as  follows:  <«  I  give  and  be- 
•<  my  share  of  ^ueath  uiy  share  of  the  Bastile  and  other  estates  situate 
oAer  estateir  *^  Ckwentry^  and  now  in  the  occupations  of  Mr.  TvycrosSj 
n^Si  4e  •  "**  ^''-  ^^^»  ^d  Mr.  Twist,  to  my  sister  CaroUne  Watu:' 
Sirs  to  my^*  '^^  testatrix  died,  leaving  her  sister,  the  defendant, 
Si^iidd'  to  ^^^'^  Deeming,  then  Caroline  WaJtU,  her  surviving. 
P«i«fe«.  Upon 
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Upon  this  devise  a  question  was  sabmitted  by  the  Vice-        1816. 
Chancellor  to  this  Court,  what  estate  Caroline  Deeming 
took  in  the  said  one  undivided  fifth-part,  and  a  moiety 
of  another  undivided  fifth  part  under  the  said  wilL 

PhiUipps,  for  the  plaintiffi,  argued  that  she  took  but 
an  estate  for  life.  He  said,  that  there  being  no  intro- 
ductory words  whence  the  intention  of  the  testatrix 
could  be  collected,  the  devise  must  be  construed  ac* 
cording  to  its  own  import;  as  to  which  the  rule  of  law 
is,  that  a  fee  does  not  pass  without  words  of  limitation, 
or  some  expression  tantamount  Of  this  nature  are  the 
words  "  estate^*  and  "  estate  at /"  but  a  devise  of  all 
my  lands  passes  only  a  life  estate.  And  if  a  devise  be  to 
A  in  tail,  and  to  B.  and  other  children,  other  lands  in 
tail,  and  if  any  child  die  within  age  and  unmarried, 
his  part  shall  go  to  the  survivors ;  the  survivors  take 
such  part  only  for  life,  (a)  So  a  devise  of  his  share  in 
the  Nem  Rivers  the  devisees  take  only  for  life,  for. 
duire  imports  his  part  only,  not  his  estate  or  interest 
in  it.  {b)  And  in  Fawcefs^  case  (c),  if  a  man  seised  of 
a  house  and  land,  devise  the  moiety  of  his  house  to  his 
wife  for  life.  Item,  he  deviseth  the  other  moiety  of 
his  house  to  J.  his  second  son.  Item,  he  devised  to  Jl 
his  second  son,  the  said  house  and  all  the  lands  which 
pertain  to  it  after  the  death  of  the  wife ;  it  was  adjudged, 
that  i7.  should  have  an  estate  for  life  only  after  the  death 

(a)  Pettiwood  v.  Cookt,  Cro,  Elix.  52.  SC.3  Leo.  180.  by  the  name 
of  PtUnam  and  Cooil's  case.  S.  C.  2  Xfpn,  1^9.  by  the  name  of  Hav)- 
kins'%  case.  S.  C  ibid,  \  97.  Woodward  ▼.  GiaArook,  2  Vem.  388.  Om, 
Z)^.2)«we,  (N.  7.) 

(b)  Middidon  y.  Swayne,  Skinn.  S59, 

(c)  Vin»  jibr.  tit.  Devite,  L.  a.  ^.  11. 

Ec  S  of 
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yadMf 


1815,  of  t^^  vifo,  and  not  HW  estnte  in  fee.  And  thouglTin 
JS^  Yf  Pe7wyre[a\  Lord  fUlenbaroiigh  fippean  to  have 
dqiibt^  the  condns^pq  come  tp  in  Pettiwaoi  y.  Coake 
above  pfted,  be  ei^pressly  states,  that  it  waa  npt  n^o^^ 
sary  to  decide  the  matter  then  in  judgment  upon  that 
ppipt,  Tjien  if  the  >vp^(J  ^ffr€  b^  insnflSclent  to  pan  a 
fc^e,  tbe  subsequent  wprd^  pf  t)ie  devise  will  not  parry  it 
f^rtb^  I  bef»u^,  it  stpp^^rs  that  the  word  estqies  is  xmA 
in  a  §^1)9^  descriptive  of  the  thing  dcvis^  and  npt  of  th^ 
inter^t  which  the  t^t^tfij^  had  in  thgm  j  it  b^  in 
the  plurf^],  i^nd  fqUpwed  by  word>  d^igmting  th^  opcq« 
pation.  And  apcprding  to  I.or4  ffqr^^icie^  in  (3<Jprf» 
'ipjfn  y.  Goaiuyn  {b\  '<  There  is  bo  (;^e  in  vFhich  it  has 
b^n  b^ld^  tha,t  ft  fee  prised  by  the  t)«Yise.  qf  W  fajfrtfi 
if  the  tfistatPr  add^to  i^  i«  the  ppcpp^tioR  pf  W  I»^ 
ticul^  tenant," 

I^l-d  Ew-^^fBQi^qyGii  C,  J.  U  not  t\m  a  qu^tfcia 
rather  of  grammatical  cpp^truption  of  th^  woi^  Umi 
than  any  thing  else  ?  Thi*  '^  not  th^  devise  of  ^  v^x^ 
which  the  devisor  has  carv^  out  pf  ih^  enti^^^ty ;  it  ^t 
isted  in  her  as  it  i^  devised.  The  word^  "  my  «hf^"  as 
it  sc^nis  to  me,  wcrp  us^d  as  denoting  the  interfpt;  th(K« 
whiph  fQUoWi  the  thing  deviled  and  iti  locality,  and  tbe 
latter  word^  which  describe  the  occupation  relate  to 
the  la^t  antecedent,  namely,  the  estate  and  not  to  the 
word  share.  It  appear^  tP  m^^  that  the  word  short 
passes  the  fee. 


(a)  \l  Eatt.ieO. 

{h)  1  Vet,  2'i%,  cited  by  Lord  Kenyan  in  Fletcher  y,  Sn^doM,  2  7-  B, 
G59. 

Absott 
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Abbott  J.  In  the  case  cited  from  Vernon^  the  devi^a 
was  to  the  sons  and  the  heirs  of  their  bodies ;  the  word 
share  afterwards  used  in  that  case,  could  not  possibly 
denote  the  same  estate  as  given  to  themi  but  must  have 
necessarily  meant  a  part  of,  and  not  the  interest  in  the 
thing. 

Home  was  to  have  argued  fqr  (be  defendants. 
The  fbUowing  certificate  was  afterwards  sent. 
We  have  heard  this  ga^  argued  by  counsel,  and  are 
of  opinion,  that  the  said  defendant,  Caroline  Deeming^ 
took  an  estate  in  fee  in  the  said  pne  undivided  fif^ 
paf^  and  in  a  moiety  of  another  undivided  fifth  part  of 
the  said  estate  and  prmnises  under  the  said  will 

£l4J:NBOIlOUQHf 

J»  Bayut. 

C*  ABBOTT* 


M«*N?8  and  Others  against  I^banqh.  ^I^^^  15^, 

(COVENANT.    The  plaintiffs  declare,  that,   by  in-  Whmj.JB.^ 
dentqre  of  the  20th  of  June,  1805,  between  one  fecconTcyedto 

defendant  and 

Joshua  Bamsleyj  of  the  first  part,  one  J.  Bobinson^  a  t.  /.,  their 

trustee  for  J.  Bamsky,  of  tjip  second,  the  defendant  of  J^^^to  th^ 

the  third,  and  one  J.  Jackson,  a  trustep  for  the  defend-  h^h^iifw- 

ant,  of  the  fourth,  (reciting  indentures  of  lease  and  re-  h«^';^'f^ke 

to  his  use  a  rent 
ept^n  to  kp  imiiig  out  of  t|ie  yrtnaff^  ^^  MibJMt  tp  thu  said  rapt,  to  Uie  use  of 
defendant,  his  heirs  and  assigns,  and  defendant  covenanted  mith  J,  JB,,  his  heirs  and 
aMigni.  to  pay  to  bim»  \^  hairs  and  assinis,  the  faifl  rem,  an4  tp  build,  within  one  year, 
one  or  more  messuages  pn  the  premises,  for  better  securing  the  said  rent,  and  J.  B,  within 
one  year  demised  the  said  rent  to  plaintiffs  for  1000  jaan :  Held,  that  covenant  would  not 
lie  for  the  plaintiffs  for  non-payment  of  tbp  rent,  or  for  not  building  the  messuages,  for 
|he  Qoventnt  was  persoiNil  to  /  i^* 

j:  e  4  lease, 
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1816.  lease,  whereby  r  plot  of  land  was  conveyed  to  one 
^^^^  P*  Hopej  and  the  said  J.  Bamdey^  their  hare  and  bst 
^^goinat  signs,  as  to  one  undivided  moiety,  to  the  use  of  such 
pereon  and  persons,  and  for  such  estate,  &c,  as  P. 
Hope  should,  by  deed  in  writing,  duly  executed,  &c, 
limit  or  appoint,  and,  in  default  of  such  appointment, 
after  the  decease  of  P.  Hope,  to  the  use  of  the  right 
heirs  of  P.  Hope  for  ever ;  and  as  to  the  other  undivided 
moiety,  to  the  like  use,  with  respect  to  J.  Bamdofs  sub- 
ject to  the  yearly  rent  of  422.,  payable  to  the  relessors; 
and  reciting  also,  other  indentures  of  lease  and  releaie^ 
whereby  the  said  P.  Hope  limited  and  i^pointed  to 
J.  Bamsley  and  J.  JRobinsonf  and  the  hein  and  assigns 
of  <7.  Bamslei^i  his  undivided  moiety  in  the  plot  of  land, 
and  also  in  four  messuages,  then  lately  built  thereon,  in 
trust,  as  to  the  estate  of  JT.  Bobinson%  for  J,  Bamdey^ 
his  heirs  and  assigns  for  ever,  subject  to  the  rent  cove- 
nants, &c.  reserved  and  contained  in  the  former  release; 
and  &rther  reciting,  that  the  defendant  had  contracted 
with  jr.  Bamsley  for  the  purchase  of  the  plot  of  land 
and  messuages,  subject  to  the  yearly  chief  rent  of 
86/.  35.  8^.,)  the  said  J.  Bamdey^  by  virtue  of  the  said 
power,  limited  and  appointed  one  undivided  moiety  in 
the  plot  of  land  and  messuages,  to  remain  to  the  defend- 
ant and  J.  Jackson^  their  heirs  and  assigns  for  ever; 
and  for  the  farther  assuring  the  sam^  and  to  convey 
and  assure  the  other  undivided  moiety,  and  in  consider- 
ation of  the  yearly  rent  and  covenants,  &c.  on  the  part 
of  the  defendant,  his  heire,  executors,  administrators, 
and  assigns,  to  be  paid  and  performed,  and  also  of  &u 
paid  by  the  defendant  to  J.  Bobinson^  «/•  BarmUy^  and 
J.  Robinsau  (according  to  their  several  estates)  the  said 
J.  Bamsky  did  grant,  bargain,  sell,  alien,  enfcoi^  and 

confirm 
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confirm  to  the  defendant  and  J.  Jacisofij  an4  the  heirs        1816. 
and  assigns  of  the  defendant,  all  tliat  plot  V>f  land,  Sec, 


and  six  messuages  built  thereon,  &c.,  and  the  reversion        ng^una 
and  reversions,  remainder  and  remainders,  rents,  issues, 
and  profits  thereof,  and  ail  the  estate,  right,  title,  &c« 
of  them  the  said  J.  Bamdey  and  JI  Robinson^  habendum 
to  the  defendant  and  J.  Jackson^  their  heirs  and  assigns, 
to  the  use,  intent,  and  purpose,  that  J.  Barnsley  and 
J.  Robinson^  their  heirs  and  assigns,  might  have,  receive, 
and  take,  to  the  use  and  behoof  of  J!  Barrtdey  land 
Jl  Sobmsant  and  the  heirs  and  assigns  of  J.  Bamdey 
(nevertheless,  as   to  tlie  estate  of  J,  Robinson^  in  trust 
only  fer  J.  Bamdey,  his  heirs  and  assigns  for  ever)  the 
dear  yearly  rent  of  86/.  Ss.  3(Lf  to  be  issuing  out  of  the 
premises,  by  equal  half  yearly  payments  on  the  24th 
of  Jime  and  25th  of  December^  with  power  of  distress 
and  entry  for  recovery  thereof,  to  Jl  Bamdey  and  J. 
Robinson^  and  subject  to  the  above  rent,  and  powers  for 
recovery  thereof,  to  the  use  of  the  defendant  and  J. 
Jackson^  and  the  heirs  and  assigns  of  the  defendant,  for 
ever,  (nevertheless  as  to  the  estate  of  J.  Jackson^  in  trust 
only  for  the  defendant,   and  his   heirs  and  assigns,) 
and  the  defendant  did  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  J.  Barndey  and  J. 
RMnson^  and  the  heirs  and  assigns  of  J.  Bamskyy  that 
he,  his  heirs  or  assigns,  would  pay  to  J,  Bamdey  and 
J.  Robinson^  and  the  heirs  and  assigns  of  Jl  Bamsley 
for  ever,  the  said  yearly  rent,  and  also  that  he,  his  heirs 
and  assigns,  would,  within  one  year  next  ensuing  the 
date  of  the  indenture,  erect,  build,  and  finish,  in  a  good 
and  substantial  manner,  and  for  ever  support  and  main- 
tain,  upon  the  plot  of  land,  one  or  more  messuages  or 
other  buildings,  of  good  brick  or  stone,  or  both,  set  iu 

good 
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]81& 


Bbaii<;ii« 


gpod  lime  piort^F,  wd  covered  wilb  alfite$v  wbich  nt  the 

(ime  qf  finiijiing,  ^nd  s^t  all  tim^  tbereafteri  sbooid, 

tQg^tI)9r  with  tb^  messuages  copveyedf  lip  of  tbe  dear 

yearly  value  of  double  tbe  yearly  ?9nt  thereby  reserved, 

a(  tbe  least,  over  ^nd  ^bove  all  repriias,  aad«  in  ow 

qf  fi^ab  tempests  dastructioni  or  decay,  shpqld  nbuM 

tbe  saipe^  «o  tb^t  at  all  tipucs,  for  ^Y^r,  tbe  buildbigs 

tben  erected  and  to  be  erec^j  should  (sontiiiue  of  the 

ck^r  yearly  value  of  double  the  y^rly  r^nt  th^Ay  r^ 

^ryed  •(  ^e  least,  for  the  better  secuirity  of  the  ye^ly 

r^t  th^eby  reserv^ ;  and  J.  ftamfimf  f^d  %[•  .Qfltfam 

Qo;)ftIt|ited  tb^ir  attorney,  to  deliver  seisin  to  ^  d^ 

fepdaift   and   J'Jaci$(nk  according  to  tbe  indant^f^ 

which  w;is  accordingly  done*     Jnd  J,  ^rosl^  §9d 

Jf  Jlobinson  b^iig  so  seise4  qf  the  rmt  ^fifre^^id^  ^^pitki^ 

qtie  y^ar  nexf  ensuing  the  cM^  qf  th^  saii  in^l^ntun  m 

on  the  HtiqfJ^n^  1905»  fa^  imi^ntiire  qftk^d$t€t 

demised  fQ  the  plaintiffi^  tliefr  e^c^4m^  admni^Srifttn 

qnd  ^igfVf  the  ^id  r^  of  36lt  Sf,  Sd„  an^  off  ^ 

vi^esi  in  the  §am  for  1000  ^tfffi^    And  tl|e  plwptji 

smfgfi  for  hf^ac\\  %  year'n  reqt  iq  ^rre^r  on  (he  94th  of 

Jm^9  }ai4,  f^pd  ftlso,  tbfit  the  dffimdant  or  bis  aasigDii 

did  not,  within  one  yoar  nCKt  ensuing  tbi^  daf^  of  tbe 

first»m^ntiin^  ipd^ntura,  mT  lUi.^ny  p^ber  |i|oe^  ftrect, 

buildt  or  ^mhf  in  a  good  and  wbstanlial  mam^i  <ur 

o^rwi|#  howspayer,  npoa  tb^  plpt  pf  l«pd  or  pny  part 

thereof,  on^  pr  more  measnagaa,  &c„  which  nt  this  time 

pf  Qnifbing  wfi^  or  were,  or  at  any  tin^  tberpafter  hatb 

or  hayp  b^P  with  the  othei:  roessn^gw  copvayed  of  tb/^ 

cleftr  yearly  yalua  of  double  the  yeitriy  rent  (it  tlie 

l^ast,  Sac 

The  defendant  prayed  pyer  pf  th^  indenture,  and  d^ 
murred  to  (b^  de^Urationt    Jamd^ri 

Richardm 


Digitized  by  LjOOQ IC 


il^khfir^^p^  m  support  pf  the  ^eomrrer,  urguedi  thft|       1^16. 
tli^  plai|iti|fs  wpi-e  pot  entW^,  either  «t  pommpw  law,  o|:       ^^^^^^ 
Iflr  yirtwe  of  tb^  st^t.  38  /f,  ».,  tp  mw«t«n»  w  wignee^     sfl^H, 
of  thu  rent,  tbisf  fctiq^  9^m%  tb?  d^feid^nt.    The 
stfttutB  f^^$i  QDly  of  ^ucb  P  Ai*e  gr^Ot^  9f  tb^  rever- 
^on,  giving  \\i^i^  the  liice  a^Ymtsg^  «g^ii)^(  the  lessees 
a§  thf;  I^sor9  aq(l  gli^tQYS  hski-    Qut  thi»  ^efeP^mit^  who 
Ulk^  t\y  »  PQPY^f^n^e  oftbQ  f(^  ^pipl.?f  i^  npt  4  lessee, 
n^t^er  ftr^  tb^  plMl^^iii^  gimte^  Qf  tb^  r^v^nlonji  lik^  te- 
n^Rt  g)r  life  i<l  rWQain46r<  (fi)   ApU  »ltl)p\lgb  W  assjgpee 
of  pftrt  of  rt*^  fist^tQ  pa^y  m^QtAio  cpvjnwt,  y^t  the^ 
l4W)til^  \m^  ^Rthipg  in  tb^  l§p^  bMt  only  t))^  r^nt^  a(id 

tlw  cpY^nant  a$  to  tbe  r^t  is  persppftl,  Ip  ^arnsl^^  wbq 
alpm  ftbc4l  Iwve  P9veiM{lt«  And  ^  H  Mrfts  pdjudgedi  tbat 
if  >^i  gWPt  ft  r^n^Qh^rgfi  tQ  £•  for  tbe  life  of  C„  Aoi^i-, 
^  tP  -Of  h|9  b^irfi  ^nd  asfign^  tp  ^e.  use  pf  c,  ^n4 
4t  CPYPnftPt  tp  B^'  »t»  a^  tt^wi  C^  if  tbe  rwt  bci  behind, 
5f  WS  b»v^  »^  W^ipn  of  COYepa^(  agf^ipsf  A.  ,•  for 
tbougb  th^  vent-pb^rg^  \%  pr^em^  \iy  the  statute,  ^nd 

tbp  ppw§i¥  pf  4wtrainingi  w  ippMept  tberetPi  trTOsferr^ 

to  C„  yet  the  cpvppaut  beipg  <5QlUt^rQl,  in  qot  Jr^ns* 
fe|T9d  qpr  di§cb|ivg^t  but  r«iq»in$  with  B^  (fi) 

IfUH^dqfe^  cqptra,,  compared  thi^  tp  tb«  gr«pt  of  a 
rm(«chafgi}  by  the  owpor  of  tbp  f^f  who  poveqfinti  w^th 
tb^  graqtep  to  pi^y  tbP  rpnt,  in  whiob  casp  he  saidi  if 
tl^p  rent  be  assigp^,  covepapt  will  lip  for  tbp  assigpf  e ; 
nod  fpr  tbis  be  quotfd  the  ppinipn  pf  I^ord  fioU^  in 
Hr^mter  v,  ^<(p7?  (<?)  j  wfapr^te  hp  tak«9  tbP  distinction 
betwpeo  tbp  o^aignpe  of  the  land  and  tbp  as^ignep  of 

(o)  Ishenvood  ▼.  Oldknow,  S  M,  4:  S»  582. 

(6)  1  J/bd.  2S3.     2  3ro<i.  138.  <Sr.  C 

M  Ld.  Itayni,  317.    Salk.  1^8.    5  JfcN/.  369. 

tbp 
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1816.        the  rent.    "  If,"  says  he,    "  tenant  in  fee  grant  a  rent- 
jj~~        charge  out  of  lands,  and  covenant  to  pay  it  without 
gainst        deduction  for  himself  and  his  heirs,  you  may  maintain 
covenant  against  the  grantor  and  his  heirs,   but  not 
against  his  assignee;  for  it  is  a  mere  personal  covenant, 
and  cannot  run  with  the  land.''   And  again  (a),  *<  There 
is  another  matter,  that  is,  whether  the  terre  tenant,  in 
this  case,  be  obliged  by  the  covenant;  this  is  a  covenant 
by  the  grantor  of  the  rent,  who  was  seised  in  fee  of  the 
manor.    Now  who  this  terre  tenant  is  does  not  appear, 
whether  he  be  heir  or  assignee;  for  if  he  be  assignee, 
I  do  not  think  him  chargeable  in  law,  for  this  covenant 
doth  not  run  with  the  land.    I  make  no  doubi  but  that  the 
assignee  of  the  rent  shall  have  covenant  againstthe  grantor^ 
because  it  is  a  covenant  annexed  to  the  thing  granted/' 
And  if  the  heir  or  executor,  as  representative  of  the 
grantee  by  operation  of  law,  might  have  this  action, 
by  parity  of  reason,  the  plainti£&,  who  are  his  repre- 
sentatives  by   special  assignment,    may    also  have  it. 
Therefore,  where  a  man  made  a  feoffinent  in  fee  by  in- 
denture, reserving  rent,  &c.,  and  covenanted,'  that  if 
the  feoffee,  his  heirs  or  assigns,  should  be  distrained  to 
do  more  services  than  were  reserved  in  the  deed,  then 
it  should  be  lawful  for  the  feoffee,  his  heirs,  and  assigns, 
to  distrain  in  his  manor  of  Z>.,  &c.     The  feoffee  made 
feoffinent  over,  and  it  was  adjudged  that  the  second 
feoffee  might  distrain,  for  the  covenant  ran  with  the 
land,  (b)     And  as  rent  may  be  assigned,  as  well  as  the 
land,  upon  which  the  assignee  shall  have  the  like  re- 
medies of  assise,  mort  d'ancestor,  and  novel  disseisin,  by 
the  same  analogy  this  covenant  may  be  said  to  run  with 
the  rent. 

(a)  12  MotL  170,  (b)  Anon.  Moor,  179. 

Lord 
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Lord  ExxENBOBOUGH  C.  J.    I  am  inclined  to  think        1816. 
that  the  language  of  Lord  HoUj  as  to  the  right  of  the       m]^^ 
assignee  of  the  rent  to  have  covenant,  was  extra  judicial ;       ^«»w* 
and  putting  aside  that  dictum,  I  do  not  find  any  au- 
thority to  warrant  the  position  that  this  covenant  runs 
with  the  I'ent^     I  do  not  see  how  the  analogy,  as  it 
regards  covenants  which  run  with  the  land,  is  to  be 
appUed,  unless  it  be  shewn  that  this  is  land;  it  might  as 
well  be  applied  to  any  covenant  respecting  a  matter 
merely  personal.    'The  stat.  H.  8.  recites  that,  at  com- 
mon law,  such  only  as  are  parties  or  privies  to  any 
covenant  can  take  advantage  of  it;   here  is   neither 
privity  of  contract,  nor  privity  of  estate;  the  rent  is 
reserved  out  of  the  original  estate. 

BayXiEt  J.  I  am  entirely  of  the  same  opinion.  The 
argument  for  the  plaintifEs  loses  sight  of  the  conveyance 
by  which  this  rent  is  created.  It  is  incorrect  to  state 
it  as  a  rent  charge  granted  by  the  owner  of  the  fee ;  it 
being  a  conveyance  in  fee  by  Bamdey  and  Robinson  to 
the  defendant  to  certain  uses,  one  of  which  is,  that  they 
shall  receive  the  rent ;  so  that  the  rent  arises  out  of  the 
estate  of  the  feoffors.  It  is  therefore  not  a  grant  by 
the  owner  of  the  fee,  and  the  covenant  is  a  covenant 
in  gross. 

Abbqtt  J.  concurred. 

HoLROYD  J.,  having  been  of  counsel  in  the  case, 
declined  giving  any  judgment. 

Judgment  for  the  defendant. 


Digitized  by  VjOOQ IC 


418  CASES  IK  MICHAELMAS  T£RM 

1016. 


J^viiay^  Brotheeston  and  Another  against  Baueb« 

Jiopember  I5th.  ^ 

bsaruceon  ^SSUMPSIT  upoo  a  poHcy  of  iHsanmee  Upon  the 
de  Janeiro  to  ship  Fanuy^  oti  a  Toyage  irom  Bio  dt  Jannta^  or 

Liverpool,  and  •        t       «        ..  » .         .     ,         j     i. 

the  ship  was  any  pbrt  or  ports  in  the  Braxik  to  Lvoerpody  and  tile 
2S^anis^^  plaintiff  averred  a  loss  by  captare^  Plea)  non-attump- 
Kl?'tt^,  sit.  The  defendant  paid  into  court  20  per  cent*  upm 
^Ti^n^Wed  ^^  subscriptiom  At  the  trial  before  Le  Blanc  J«  at  the 
A^oi^T"^  spring  assizes  At  Laneastert  18lfl,  there  was  a  veidict 
gare  notice  of    for  the  plftintifis  for  the  whole  amount  o(  the  defendant's 

abandonment, 

and  after  the      Subscription,  subject  to  the  opinion  of  the  Codrt  uptti 

recusture.  the 

ship  anived  at    the  following  case : 

i^3^ned  a'  1^®  <hip  Bailed  from  Marankam  in  the  Brazili§  ifiibr 
2Sti^^"**'  <>ttt  convoy,  bound  to  lAverpaol^  on  the  8th  of  JKwt*^ 
w^*totd'  ^®^*»  ^*^^"«  P**"^  ^  ^^^  ^ng»  on  board  belongiUg  to 
^ui^^^'ff«d  ^^^  plfthitiffii  and  the  remainder  of  her  eargo  bekN^ng 
could  only  re.    to  Other  shippersi   suljtet  to  frright  paydble  to  the 

cover  for  a  par* 

Uai  loM.  plaintifK.    On  the  19th  of  April  the  ship  was  captom 

by  an  American  privateer  off  the  coast  of  lirdmik  On 
the  same  day  the  privateer  fell  in  With  a  Airf^pm 
vessel  bound  for  Liverpool^  on  board  of  which  the  cap 
tain  and  part  of  the  crew  of  the  Fantg^  were  put^ 
and  they,  arrived  at  Hoj/lake^  near  Liverpool,  on  the 
2Sd  of  April.  The  captain  of  the  iPmny  finding  it 
impossible  to  get  to  Liverpool  that  day,  informed  the 
plaintiffb  by  letter  of  that  date  of  the  capturei  A  eopjr 
of  this  letter  was,  on  the  25th|  handed  by  the  piaiatift 
to  the  insurance  brokers  employed  to  effect  the  insurance, 
together  with  a  letter  of  notice,  that  the  plaintifi  aban* 
doned  the  ship,  and'aU  their  interest  in  her,  which  the 

brokers 
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brokers  communicated  to  the  defendant.     The  FaHf^f       1816. 

with  her  cargo  on  board,  were  re-captured  on  the  12th    ^^^^^^^g^^^ 

of  May  following,  by  his  majesty's  ship  Seephv^  of  #hich       gf^, 

thd  plainlifis  received  information  on  the  16th  June 

fblidwingy  ttkd  communicated  the  saine  to  the  defendant 

The  Ihnf^  and  her  cargo  arrived  at  GrAijesend  on  the 

£4th  of  June^  and  at  Uverpacl  on  the  26th  of  September 

followingi  not  having  been  in  any  port  from  the  time  of 

the  capture^  and  her  cargo  was  ddivered  at  Liverpool 

to  the  consignees.    The  latitat  isstted  on  the  lOth  of 

Naoember^  and  the  dedaratibn  was  fil^  in  Michdelmas 

term  1814. 

.    Thd  question  for  the  opinion  of  the  CouH  wAs,  whethei* 

the  phdntifft  were  entitled  t6  recover  a6  for  a  total  lo^. 

If  the  loss  was  only  partial^  the  Verdict  was  to  be  reduced 

to  %U  8f.  4rii,  the  bmouttt  of  stich  partitf  loss  beyond 

the  sum  paid  into  court. 

Idttiedtde  contended  that  the  plaitttiffii  notwithstadfli^ 
ing  the  re^Capture^  were  entitled  to  insist  on  theit* 
abandonment)  and  to  recover  as  for  a  total  loss.  And 
he  mainly  relied  on  thisi  that  the  abatldbnment  was  miide 
at  a  period  when  the  loss  was  an  actually  subsisting  tot^l 
loss^  and  not  merely  so  in  the  banA  Jlie  contetiiplatiOh 
of  the  parties ;  which,  he  said,  difibred  the  case  at  bar 
from  Bainbridge  v.  Neilson  (a),  Falkner  v.  Ritchie  (b), 
Jniemmt*  JVaUis^c)^  Paripons  v.8cefti{d)f  and  alihost 
all  the  cases  ih  which  the  risk  of  the  asslired  after  HbAn- 
donment  had  been  held  to  be  subject  tb  the  variaticMi 
of  eventil.    But  if  this  is  to  be  considered  as  a  general 

(a)  10  East,  329.  (b)  SM»4;  8.  SSa 

(c)  2M.4;S,  240,  (rf)  2  7atml.86d. 

rule 
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1816.  rule  operating  upon  every  case  of  abandonment,  it  may 
g  "^  be  asked,  of  what  use  is  abandonment,  and  how  came 

againu  it  jnto  practice  ?  The  practice  is  irreconcilable  with 
any  other  doctrine  than  that  abandonment  is  conclusive, 
wherever  the  assured,  at  the  time  of  making  it,  is  in 
a  complete  condition  to  insist  upon  a  total  loss;  in  wUdi 
case  he  may  abandon,  and  demand  his  indemnity  ith 
staHter.  And  suppose  the  plaintiflb  in  this  case  had  so 
done,  and  the  loss  had  been  adjusted,  or  upon  refusal 
to  adjust  this  action  had  been  commenced,  before  the 
recapture,  would  that  event  have  abated  the  action  or 
opened  the  adjustment?  If  not,  it  follows  that  the 
right  to  demand  a  total  loss,  and  consequently  to  cast 
by  abandonment  upon  the  underwriter  theremainiog 
risk,  whatever  that  might  be^  was  well  vested  in  the 
plaintifi;  and  if  they  had  such  right,  it  cannot  be  in 
the  option  of  the  underwriter  to  choose  whether  or  not 
he  will  accept  the  abandonment  In  Smith  v.  Bobert- 
son  (a),  upon  appeal  from  the  court  of  sessions  in  jSbo^- 
land,  where  judgment  had  passed  for  the  owners,  on  the 
ground  that  by  notice  of  abandonment  the  transaction 
closed,  this  judgment  was  affirmed  in  Dom.  Proc.  on  a 
di£brent  ground  indeed,  but  Lord  Eldon  appears  to  hare 
doubted  the  propriety  of  the  decisions  in  Bainbridge  r. 
Neilson^  and  Falkner  v.  EUchifp 

Bichardson,  contra,  observed  that  the  judgment  in 
Smith  V.  Robertson  was  affirmed  in  Dom»  Proc.,  ujwn  the 
ground,  that  the  underwriter  had  acquiesced  in  the  aban* 
donment,  so  that  it  was  out  of  the  principle  now  oon- 
traded  for  by  the  plaintifis.    And  he  cited  M^Carthg  t. 

(o)  S  Dow,  474< 

Ati 
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Abel  {a)  ns  an  aathorlty  to  shevir,  that,  notwithstanding        1816. 

an  abandonment  of  freiirht  made  pending  the  existence   „  ' 

of  circumstances  which  amount  to  a  total  loss.  yet.  if       ognnst 

-    .  .  -^  J   -^  Barier, 

freight  be,  in  the  events  which  afterwards  happen,  fully 
earned^  no  loss  can  properly  be  demandable  against  the 
underwriter.  And  he  insisted  upon  the  reasonableness  of 
such  a  position,  an  insurance  being  purely  a  contract  of 
indemnity:  v^hcnce  it  followed  that  the  assured  could 
never  be  entitled  to  recover  for  a  total  loss,  when  the 
event  has  decided  that  the  loss  is  but  partial,  or  perhaps 
no  loss  at  all.  In  support  of  which  reasoning  he  quoted 
Hamilton  v.  MentUz  (ft),  and  Godsal  v.  Boldero.  (e) 

Lord  Ellenbokough  C*  J.  Tlie  cases  which  have 
been  the  subject  of  this  day's  observation  have  all  taken 
root  in  the  doctrine  of  Lord  Mafisfield  in  Hamilton  v. 
Mendczy  in  which  it  is  laid  down,  that  an  assured  can 
only  demand  an  indemnity ;  and,  consequently,  his  action 
must  be  founded  upon  the  nature  of  his  damnification 
as  it  really  is  at  the  time  the  action  is  brought.  Now, 
if  we  enquire  as  to  the  nature  of  the  injury  sustained  by 
this  capture,  followed  by  the  recapture,  what  was  it  at 
the  time  when  this  action  wto  brought  ?  It  seems  to 
me,  that  the  only  injury  was  a  retardation  of  the  voyage 
during  the  time  the  ship  was  in  the  enemy's  custody, 
and  was  diverted  from  her  course  to  Liverpool^  the 
amount  of  which  has  been  ascertained  to  be  8/.  85.  4d. 
vlira  what  has  been  paid  into  court.  In  cases  of  cap- 
ture, a  spes  recuperandi  exists :  it  is  not  as  if  the  ship 

(a)  SEaHySSB. 

lb)  8  Burr,  1198.     1  Mack.  R.  S76. 

(c)  0  EaUf  7S. 

Vol.  V.  F  f  were 
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1816.       were  sunk  to  the  bottom ;  there  mast  be  always  a  greater 
■"       ■       or  less  degree  of  probability  that  she  may  ultimately  be 
ae^       recovered;  of  which  advantage  the  assured  certainly 
ought  not  to  be  ousted.    By  notice  of  abandonment  the 
assured  made  an  offer,  which  remained  executory;  and 
in  this  suspended  state  of  things,  considering  this  ai  a 
contract  of  indemnity,  the  assured  had  a  right  to  look 
to  intervening  accidents,  which  might  chance  to  restore 
them  de  integro  to  their  former  situation.  The  policy  does 
not  make  any  qiecial  provision  for  the  case  of  abandon- 
ment ;  but  the  law  says,  that  the  underwriter  shall  indem- 
nify :  which,  if  the  sum  subscribed  were  nicely  calculated 
to  the  exact  value  of  the  thing  insured,  would  be  effected, 
in  the  event  of  a  total  loss,  by  paying  the  entire  sum. 
I  cannot  consider  a  notice  of  abandonment  as  an  exe* 
euted  contract,   particularly  since  the  passing  of  the 
r^stry  acts,  which  require  several  things  to  be  done  to 
perfect  the  transfer,  and  to  make  the  title  complete. 
An  offer  on  the  one  side,  acceded  to  on  the  other,  may 
have  the  effect  of  closing  the  transaction,  as  in  the  case 
determined  in  the  House  of  Lords.     But  what  has  been 
done  here  to  preclude  either  the  assured  or  underwriter 
ftom  availing  themselves  of  intervening  events  ?    BatHf 
bridge  v.  Neikon^  and  other  cases,  have  determined  diat 
the  assured  may  be  remitted  to  his  situation  de  iategro 
by  the  recapture ;  and  certainly,  unless  we  are  to  con- 
sider this  as  a  wagering  contract,  instead  of  a  contract 
for  indemnity,  the  reason  of  the  thing  requires  that  it 
should  be  so:  for  the  value  of  the  thing  abandoned  to 
the  underwriter  might  in  some  instances  infinitely  ex- 
ceed, and  in  others  fall  short  of,  the  sum  insured.    Bot 
I  do  nbt  find  it  laid  down  that  either  the  underwriter 
or  the  assured  is  to  be  a  gainer  in  any  way  by  this  con- 
tract. 
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Iw  obm>ari  for  opp  of  |)|izi^rii  wd  gMPb^kiii  ^  fiimi  Bii^^ijl|^ 
to  loe  tba(  tbefe  plainti^ti  oyus^  fti^odi  |q  Ff^rd  to  (1^  ^f?!!!^ 
daim  for  indempitjr,  in  (h?  poiition  ip  wbi(^  jipibBegmn^ 
events  baye  plftcod  thtpi  ^t  ^e  tiaif  wh^  tbiV  PW^  t9 
danMiid  H;  that  i%  wb«g  th^  9^10^  y^  krov^^t.  Tb# 
sao^e  priociplti^  tboRgli  not  w|tb  t^frm^  i^  m  nba^t 
donmenty  goyem«4  tbn  (;||eoisioi)  of  (JiN^ififJ  y.  fiqldm'^ 
Tba  (!oi9rt  tbare  gonj^idsv^^  diat  ultt^pugb  a  total  Ion 
bad  bappenedf  so  Qur  a§  it  rfgorded  tbf  risk  ins^jM^ 
y#t  1^  that  loss  b94  bean  r^eenAe4  by  subieQos^it  ^1^9 
Wn^st^nce^  tb^  assured  bad  i)p  q^i4B^  of  mfi^  nfM 
bi#  contract  fi^r  ii^de|nQi|y ;  and»  t^re  alsQ,  t3^  (Poofl 
l-eferr^  (o  the  bu^iusge  of  I^rd  Mmfif^  '^  ffmUM 
y,  Jd^nd^  who  develops  th?  tri^  prjifoiple  ^nd  objMt 
of  such  81)  assurance.  |t  seepis  to  m^  tJief^aJSiyf^  tint 
tbis  not  baiog  ao  at^apdopmept  pf  ^cb  a  nat^r9  «#  I9 
pre^lud^  t)ie  assured  froip  rf^Hming  #11  tb#ir  ri|^  A 
in^egro  in  tbe  sl)ip»  tba  pod^rvritar  iMI\  W*t  h«  mdt 
AA^warabl^  for  a  tot^  Ipsf. 

Payuy  J.  I  tlHPk  tba  i^aip^  gre  mt  •OtitM  td 
recover  more  than  th^  SL  Ss.  4(L  beyond  the  sum  paid  |pt# 
court ;  that  is,  the  amount  of  the  damnification  at  the 
(una  whan  tbe  action  was  broi^gb^  This  is  a  ^c^otraqt  of 
indemnity  only ;  tbe  ship  w^  captured  in  the  pofirse  af 
ktft  voyagfft  Now,  capture  is  an  ^vept  which  may  of 
loay  ^Qt  taripinate  ^n  9  toMd  Ipis :  if  jt  G9n^^  «pd  tart 
loinatc  in  9  total  losfi  thf»  f^Rred  will  be  fntitled  to  bis 
full  ipd#mnily ;  bnt  if  tbe  q^tura  )fe  oqly  tenporaiy  a;p4 
tb^  loss  parUaly  it  wonld  ba  againfit  tbn  spirit  us  yell  «§ 
jfitter  pf  the  contract  to  hold  the  nndfrwritar  bonn4 19 
lake  to  the  siibiact-xnatier  insurad^  and  Ia  alloar  tba 
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1816.  assored,  who  stipulates  only  for  indemnity,  to  come  upon 
Che  underwriter  ibr  the  whole  amount  of  his  subscription, 
while  the  subject-matter  insured  subsists  in  perfect 
safety.  What  is  it  that  is  thus  to  entitle  the  assured  to 
demand  more  tlian  the  safety  of  the  thing  insured  ?  It 
IS  said  that  abandonment  gives  this  right,  by  dosing 
the  transaction  between  the  underwriter  and  assured. 
Bnt  notice  of  abandonment  is  no  more  than  a  proposal 
on  the  part  of  the  assured ;  which  the  underwriter  may 
accept,  and  then  there  will  be  a  new  agreement  between 
them  binding  on  both  parties.  But  while  the  transaction 
rests  in  abandonment  only  on  one  side,  the  underwriter's 
responsibility  may  vary,  and  cannot  amount  to  a  total 
loss,  if,  by  subsequent  events,  it  has  become  otherwise  at 
the  time  of  action  brought.  It  is  unnecessary  to  give 
any  opinion  as  to  how  the  case  might  be,  if  the  loss, 
oontinning  total  at  the  time  when  the  action  is  brought, 
became  a  partial  loss  only  at  the  time  of  trial.  It  is 
enough,  here,  that  the  thing  remained  in  safety  to  the 
assured  at  the  time  when  this  action  was  brought,  and 
the  loss  was  only  temporary.  Consequently  the  verdict 
for  the  plaintifis  must  be  entered  for  the  limited  sum 
only. 

AbHOtt  J.  I  am  of  the  same  opinion,  and  think 
the  verdict  ought  to  be  entered  only  for  a  partial  loss. 
It  appears  by  the  case  that  the  ship  was  captured ;  that 
the  plaintifis,  having  information  of  it,  gave  notice  of 
abandonment,  which  I  consider  as  tantamount  to  an 
offer  on  their  part.  The  ship  was  afterwards  recaptured 
and  brought  into  port,  and  then  this  action  is  com- 
menced; and  the  plaintiffs,  notwithstanding  the  re- 
capture luid  safe  return  of  the  ship  after  performing  her 
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voyage,  seek  to  recover  as  for  a  total  loss.    It  is  not,  2        1818. 

Ibiok,  argued  that  the  capture  only,  without  abandon* 

^cnt,  would  have  entitled  the  plaintiffs  to  recover  a  total 

loss;  the  claim  is  founded  on  the  notice  of  abandon- 

pient.     But  the  great  principle  of  the  law  of  insurance 

is,  that  it  is  a  contract  for  indemnity.    The  underwriter 

does  not  stipulate^  under  any  circumstances,  to  become 

the  purchaser  of  the  subject-matter  insured;  it  is  not 

supposed  to  be  in  his  contemplation :  he  is  to  indemnify 

only.     This  being  the  principle,  it  seems  to  me  that 

any  practice  or  doctrine  which  is  calculated  to  break  in 

upon  it  ought  to  be  narrowly  watched.     The  doctrine 

of  abandonment   is  of  this  natnre.    It  has  not  been 

stated,  that  ther^  is  any  decision  in  the  courts  of  this 

country  giving    effect    to  an   abandonment   like   the 

present,  so  as  to  entitle  the  assured  to  a  total  loss^, 

though  the  thing  insured  is  restored  and  in  safety.    I 

have  not  discovered  any  such  decision ;  and  upon  re^ 

ferring  to  Emerigon  (a),  who  collects  almost  all  that  is 

to  be  found  upon  the  subject  in  the  foreign  writers,  I 

observe  there  is  a  great  contrariety  of  opinion  as  to  the 

cases  in  which  abandonment  is  to  be  deemed  absolute. 

He  puts  the  case  of  abandonment,  wTiere  the  ship  is. 

afterwards  repaired  and  brought  home  at  the  expense 

of  the  underwriter,  in  which  case  he  says  the  under* 

writer  cannot  throw  her  back  upon  the  assured ;  but  he. 

adds,  that  Valin  is  of  a  different  opinion,  and  that  the 

practice  oi  Italy  is  otherwise :  for  there  it  is  su£Scient  if 

the  underwriter  make  good  the  damnification.  (6)    It: 

is  not  necessary  to  carry  the  doctrine  to  this  length ; 

but  as  we  are  not  bound  by  any  decision  in  our  own. 

(a)  8m  TraUi  in  Amvnmcei,  daull.         (f)  8m  jMi.clk'17.i.e. 

F  f  8  courtsi 
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llif.  ko»r%  hbr  dd  fbrrigtt  eoihrts  tcpp^t  to  ailbM  MjTf  I 
4M  IH;^df  at  tibeirty  to  decfde,  on  getitffal  pHneipM 
li{tpli«abl«  td  k  ebntfaa  bf  this  miiite,  that  tht^  ptainiifi 
Ufa  fM  tniltled  id  reo6ve^  Tolr  A  totkl  IbsS^  I  iim  awai« 
of  tli«  difflcultf  that  faai  bi^M  siigg^tlsd  If  the  tfl!^ 
AmiM  be  xie«t6red  aftel*  006  AetiM  M  brt^ughti  ka  t6 
irideh  It  WiH  be  hetW  At  {M«d«iit  to  Iblbdir  giMlig  any 
l^inteiu 

HMtoYb  J.  I  dtn  lil^  e^  ?»pMfbil  (hat  the  ^iMiitm 
at«  tatitled  td  Ke^b^f  only  for  a  pftKial  iMa^  It  ia 
>  that  *  policy  of  insttttitieib  bdth  ih  !tl  object  Mi 
9,  it  merdy  a  cetitfaet  i)f  iridemnity.  It  emiams 
ao  itlpalatiM  riMpeaing  abaftddHtliefit  {  tlidugil  there  ii 
a  elaaa*  atttiiotiaihg  the  aipiufed,  te  base  of  any  Ibia  tj» 
9iifi<biiitna^  to  lua  labe«r  tthd  tMvul  Ibf  the  fecot^py  itf 
the  ihip9  and  that  the  aasiff'eHf  iHll  ebtitHbot^  to  the 
ehargea.  Abenddtimenl  haa  ha  erigiii  ft«m  the  obtttri^ 
being  a  codtraet  of  htdemnityi  But  it  hi  appartot  that 
if  the  atiured  mtght  ablbdofi  at  hia  pleaaufe,  he  might 
be  k  gainer  td  t  iiiuch  gtekHr  attest  than  the  valifte  of 
the  loM  I  which  18  ihton«iatMt  #itfa  ft  cottttvct  of  h* 
damnir^.  WhUr^  tbeM»  ii  the  less  which  the  asaar^  to 
this  eaaa  have  sustained  ?  It  is  a  tosft  arising  out  of  Ae 
capcnre  of  the  ship  $  and  if  the  ship  had  beeft  conteyed 
infrMpr^Min  of  the  t^nemy  and  Oondbttinedi  this  hM 
wbnld  have  been  total  t  but  'kH  etents  bate  bihde  it  at 
the  time  iArhen  the  adtion  was  bl^Ooght,  It  Ift  but  a  partial 
leis.  1  am  hoc  awar^  that,  to  any  ease,  a  pMotiff  cab 
recot#f  larger  damngeft  that)  Mrtiat  he  has  sustained  at 
the  time  of  bHAging  the  m\dk^  Upon  these  groendi^ 
therefore,  it  seems  to  me,  that  the  verdict  for  a  total 
lost  cannot  be  siippohed. 

Verdict  to  be  entered  for  the  lesser  sum. 
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Whitehead  against  Wynk*  2w«toy. 

^  November  190^ 

|7RR0R  to  reverse  a  judgment  of  the  Common  Pl^os.  In  delH  npoa 

The  venae  was  laid  in  London^  and  the  plaintiff  c.  84. «.  13.  for 
below  declared,  that  whereas  after  the  passing  of  the  l^^t^J^iT^ 
45  G.  3.,  intituled)  &c.  and  also  after  the  1st  ofjawatyj  J^^^  ,**"•* 


1804,  to  wit,  on,  ftc.  the  defendant  was  «  spiritual  ™ust  be  laid  in 

•       '  ^  ^^  the  county 

person,  and  vicar  of  the  vicarage  and  parish  church  of  ^'^^^  the  of- 
fence is  com- 
AB  Saint^  in  Cambridge^  in  the  comity  of  Cambridge^  mitted.    Hm 

and  was  possessed  of  the  said  bendice;  and  that  being  &  5.  extendi  m 

math  spirituid  person,  and  so  possessed  of  the  benefice,  of  oi^obTm* 

not  regarding  the  statute,  he  did,  after  the  passing  of  o^^"""*"^- 

Aesaid  act,  and  after  tbi!  1st  of  Jamuxry^  1804,  witb» 

otit  snlBeient  cause,  and  Hot  hosving  any  such  licence  or 

exemption  as  in  the  43  G.  8.  mentioned  for  that  pui^ 

pose,  "ml^viUy  absent  hims^from  hit  taid  ben^lce  tor  the 

whole  of  the  year  1812 ;  and  did,  during  all  that  period^ 

make  his  residence  and  abiding  at  some  other  place  or 

places,  and  not  at  any  other  dignity,  prebend,  benefice 

donative,  perpetttal  curacy,   or  parochid  chapelry  of 

whidi  he  was  possested,  contrary  to  the  form  of  the 

statute.     And  the  plaintiff  avers,  that  during  the  time 

the  defendant  so  absented  himself  the  annual  value  of 

the  benefice,  deducting  all  outgoings,  except  any  stipend 

paid  to  any  curate,  amounted  to  I  SOL ;  and  by  reason  of 

the  premises,  and  by  force  of  the  statute^  an  action 

hath  accrued  to  the  plaintiff,  to  demand  and  have  of  the 

defendant,  lltf.  10^.,  being  thnee-fourths  of  the  aannal 

value,  &C. 

Ff4  There 
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There  were  other  counU  varymg  the  period  of  the 
defendant's  absenting  himself.    Judgment  by  nH  dicit. 

And  the  errors  assigned  were  [inter  alia)  for  want 
of  a  proper  venue  to  the  declaration.    Joinder. 

TadAff  in  support  of  the  error  assigned,  objected 
that  this  being  a  penal  action,  the  venue^  according  to 
Stat.  SI  Eliz.  c.  5.,  ought  to  have  been  laid  in  the 
county  where  the  oflfenoe  was  committed,  which  q^pears 
by  the  declaration  to  be  Cambridgeshire* 

Heathy  oontri^  being  called  upon  by  the  Court,  denied 
that  the  stat  31  EUx,  applied  to  this  case^  the  penalt]^ 
sought  being  for  an  omission,  viz.  non-residence ; 
whereas  the  statute  applies  only  to  cases  of  commission. 
And  in  support  of  this  construction,  he  quoted  sect  2., 
which  speaks  of  <<  oflences  done  and  cammUiedf  and  that 
the  defendant  may  traverse  that  the  ofience  was  nai 
committed  in  the  county."  But  this  oflbnce,  by  statute 
43  6.  3.  C.84.  s.  18.,  consists  of  two  branches :  Ist,  the 
wilfully  absenting  himself  from  his  benefice;  2dly,  the 
making  his  residence  at  another  place:  the  latter  of 
which  only  can  properly  be  called  an  act  done,  the 
former,  upon  which  the  penalty  attaches,  being  a  non- 
feazance;  and,  as  such,  it  is  not  within  the  stat.  JBK&i 
as  appears  by  the  case  of  Grimstone  v.  MdUneux.  (a) 

Taddjfj  in  reply,  observed  that  the  case  from  Hob. 
was  merely  a  note  of  the  reporter,  and  not  given  as  a 
decision ;  and  referrii^  to  sect.  7.,  which  expresdy  in- 
dodes  oflfimces  of  omission  as  well  as  eommisiioii,  he 

(a)  JBM.  t5I. 
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denied  that  the  statute  31  Eliz.  was  to  be  restrained  in  ]816. 
its  construction  as  the  plaintiff  would  have  it ;  and  if  it  -— — 
were^  the  present  cause  of  action  was  for  a  roisfeazancci  ofiohui 
and  not  a  non^feazance  only.  And  he  cited  Barber 
y.  Tiban  (a),  where  a  penalty  for  the  continuing  in 
charge  of  a  vessel  without  being  duly  licensed  was  held 
within  the  statute,  as  to  the  locality  of  its  venue. 

Lord  EiXBNBOROUGH  C.  J.  I  cannot  consider  this 
as  an  offence  of  omission  as  contradistinguished  from 
one  of  commission.  It  is  like  the  case  of  departure 
from  the.dwelliog,  which,  when  coupled  with  an  intent 
to  delay  creditors,  is  an  act  of  bankruptcy:  so  his 
absenting  himself  is,  in  eflfect,  a  departure  from  the 
benefice;  it  is  a  positive  act,  though  expressed  in  nega* 
tiye  terms,  if  it  be  necessary  to  go  with  such  critical 
nicety  into  the  nature  of  the  act  complained  of.  But  I 
think  that  it  is  not  necessary ;  because  the  statute  Eliz^ 
as  it  seems  to  me,  was  intended  to  apply  to  all  offences 
against  penal  statutes,  and  not  to  those  only  where  the 
offence  is  not  constituted  by  negative  words.  The  in- 
convenience of  the  construction  contended  for  by  the 
plaintiff  would  be  enormous ;  for,  according  to  that,  the 
venue  might  be  laid  in  Cornwall  for  non -residence  in 
Cumberland.  As  to  the  case  from  Hobart^  the  point  does 
not  appear  to  have  been  touched  by  the  G>urt;  it  is 
merely  a  note  subjoined  by  the  reporter. 

Batlet  J.  I  am  also  of  opinion  thfit  the  venue  in  this 
case  is  improperly  laid,  and  I  agree  in  the  construction 

put  upon  the  statute  Eliz.  by  my  Lord.     The  words  of 

* 

(«)  sir.  f  &489. 
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ifi]  6.  the  8tlittite  are,  **  That  in  any  declaration  or  information, 
"**'^  the  ofifence  airainst  any  penal  statute  shall  not  be  laid 
tigninm  to  be  done  in  any  other  county  but  where  the  contract  or 
other  mattt^r  alleged  to  be  the  olFence  was  ih  truth  done; 
tod  that  every  defendant  in  such  action  or  information 
xnfty  traverse,  that  the  offenee  was  not  committed  in  the 
county  where  such  ofience  is  alleged."  Now,  I  do  not  see 
how  in  reason  there  can  be  any  difference,  with  respect 
to  this  statutable  provision,  between  acts  of  eolnmissioQ 
and  acts  of  omission  ;  and  if  iiot^  I  think  it  would  be 
tbo  much  to  catch  at  a  strained  intert^rctation  of  the 
Words  **  done  and  committed,"  in  Order  to  pat  H 
doubtfhl  construction  Upon  the  statute  i  more  especially 
a^  It  hds  been  th^  general  understanding,  that  in  all 
aetiohs  on  p^nal  statutes,  without  any  sueh  distiDction  as 
noir  contended  fof,  the  venue  must  bd  laid  in  the  proper 
coUnty.  It  was  lii;  on^  tim^  supposed  that  this  rule 
was  fotinded  oH  the  stat  21  Jac.  1.  r.  4. ;  but  upon  !n- 
testigating  that  point  in  Barbeir  v.  Titson^  it  was  found 
t6  depi^tld  Oh  the  statute  BliLy  which  was  not  repealed 
by  that  of  king  JaDi^,  but  is  still  in  full  force. 

Ai&BOTT  J.  I  aiii  (entirely  of  tb6  saihe  opinion.  Hie 
itat.  i\  Eliz.  is  a  remedial  law,  designed  to  prevent 
libili^es  til  the  bringing  of  suits  by  common  informers. 
Now,  thcrb  cannot  b&  a  greater  abuse  than  that  the 
trial  of  an  action  should  be  drawn,  at  the  pleasure  of 
the  informer,  to  a  part  of  the  county  remote  from  that 
where  the  causfe  of  action  arises.  The  7th  section  of 
the  statute,  including  offences  of  omSdftion  as  well  as 
commission,  removes,  ih  my  judgment,  all  doubt,  tf  any 
can  be  said  to  have  existed,  upon  the  general  scope  and 
ol{|ect  of  the  act.     That  section  provides,  *<  That  all 

suits 
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frbfts  ftf  b6  {Hirsued  ta|)6ti  any  stfltufe  fot  using  fthy 
ilnlai^ul  gtlhie,'*  (which  is  an  bfTenc^  df  bommisdion,) 
*  or  tdt  not  using  tthy  lawfiil  game,  oir  for  not  having 
bows  Und  arrows  according  to  the  law,^  (these  ari^ 
j^Ur^iy  clises  of  omission,)  '*  sbiaill  te  prosecuted  iti 
dcssidfls,  dt'  otherwise  inquired  6f  in  the  assizes,  flee. 
fthbre  sued  dflbnce  shall  b^  eotlimittedy  add  not  in  any 
#!te  but  bf  the  sahie  cbuhty  ^he^  siidh  bReAei  &hkll 
Aa))](Sfto  6^  be  eomiiaiited.'^  It  shrely,  the^eibl-e,  tAnhot 
te  afgtied  ftftfer  this,  that  the  legislature  Iiit^ndM  cfSteieM 
df  toftlMi^ton  &l6n6.  (d) 

Jud^itteht  reverb. 


1616. 


ogoini$ 
WTJfir. 


Im)  4k%9iH^§^^$$^a^^ifiihami^  If  ^nMm^Tiwim. 


f&nsLL  and  Another  against  Oudoioh^ 


^oMm^  19th. 


A  SSl^MPSIT  on  a  ^IHiy  ot  insurance  at  and  {h)rh  U|xm  a  policy 
Dminicn  td  AHMof,  Oil  fengafs,  ruW,  and  cofl^,  J^wh^"* 
iMrked  And  talued,  dM  boai^d  the  sWp  Chard.  S^wS  v"the 

Th«^  dedilration  stated,  that  on  thfe  BSd  JafV,  1818;  p^]*®^*''* 

*'  '   wa  rrcKn  pur- 

by  the  perils  of  the  seas,  the  ship,  with  the  goods  oH  '^^  s  ^^ 
bbatd,  Wlis  dathag^)  lihd  part  of  thl^  goddi  w«i  <jla-  obliged  to  put 

into  port  to  re- 

liiaged  and  washtjd  out  of  thfe  ship ;  that  part  bf  the  pur;  and  in 
taeklfe  of  the  Mp  wtil  foited  to  be  cut  bWay  and  aban«  tiie^x^mes'of 
dm^;  and  that  for  the  kafoty,  pres^vattdtt,  tad  reco^  ^^^^lll^ar- 
vefy  rflhe  ship  and  dargo^  and  to  enitbl^  liei"  to  phjcefed  JJI^^^S^ 
M het*  voyage,  il  wa§  necessary  to  bring  her  to  a  place  ^^H^^Se*^^^ 
^  safoty  to  repair  her,  inid  tb  Unload  the  cargo;  and  ^^^^^ 

ceeds  in  pay- 
ment of  thcM  expenses:  Held,  tbst  the  uoderwriter  was  not  answwidile  for  this  loss. 

that 
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1816. 

Powell 


that  the  ship  was  accordingly  brought  to  a  place  of 
safety,  and  was  there  kept  and  detained,  and  was  ny 
paired  -»  and  that  the  cargo  was  unloaded,  and  kept  in 
proper  places,  and  taken  care  of,  and  afterwards  re- 
loaded ;  and  that  on  those  occasions,  and  by  means  of 
the  premises,  expenses  were  incurred ;  and  in  order  to 
defray  the  expenses  necessary  in  that  behalf  it  was 
necessary  to  sell  part  of  the  cargo;  and  part  of  the 
plain tifTs'  goods  were  sold  accordingly,  and  were  taken 
and  carried  away,  and  were  lost  to  tlie  plaintifl^  by 
reason  whereof  the  defendant  became  liable  to  pay  the 
plaintiffs  a  rateable  part  of  the  value  of  the  goods  sold, 
in  proportion  to  the  amount  of  his  subscription ;  that 
a  general  average  accrued,  and  the  plaintiffs,  as  owners 
of  the  goods,  were  liable  to  contribute  towards  suck 
general  average ;  and  that  the  defendant,  as  such  as- 
surer, became  liable  to  pay  to  the  plaintiffs  a  rateable 
proportion  of  the  general  average ;  that  the  plaintifi 
were  forced  to  labour  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  their  goods;  and 
that  other  expenses  were  thereby  incurred  by  the  plain- 
tiffs ;  and  that  the  defendant,  as  such  assurer,  was  liable 
to  pay  to  the  plaintiffs  a  rateable  proportion  of  the 
expenses. 

Plea,  non-assumpsit;  and  the  defendant  paid  into 
court  a  sum  suflScient  to  cover  the  partial  loss  of  the 
goods  by  the  perils  of  the  sea,  the  proportion  of  the 
general  average,  and  the  expense  of  labouring  and 
travelling  for  the  safety  and  preservation  of  the  cargo. 

At  the  trial  before  Lord  EUetiborough  C.  J.,  at  the 
London  sittings  after  Michaelmas  term,  1815,  there  was 
a  verdict  for  the  plaintifi^  subject  to  the  opinion  of  the 
Court,  upon  the  following  case. 

Tbe 
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The  plaintiffs  were  merchants,    and  owners  of  the       181 6, 
goods  insured,    which  consisted  of  153  hogsheads  of      p^^^ 
sugar,  72  puncheons  of  rum,  and  20  casks  of  coffee,        «¥'»«'"*. 
and  were  loaded  at  Dominica,     The  loading  was  com- 
pleted on  the  22d  of  Juli/^  and  die  ship  was  about'  to  ^ 
sail  ou  the  2Sd ;  but  on  that  morning  a  violent  hur- 
ricane drove  her  from   her   moorings   at  the  island, 
and  did  material  damage  to  the  ship  and  dargo.     Part 
of  the  tackle  was  obliged  to  be  cut  away  and  aban- 
doned, and  the  ship  was  necessarily  taken  to  the  island 
of  St.  Thomas^  where  she  arrived  on  the  27th  o{  July. 
Both  ship  and  cargo  were  so  much  damaged,  that  it 
was  necessary  to  discharge  her  cargo ;  upon  doing  which, 
it  was  found  that  of  6*5  hogsheads,  part  of  the  sugar 
had  been  washed  out,  and  the  rest  damaged.     These 

05  hogsheads  were  sold  as  damaged,  and  the  loss  arising 
upon  them  is  covered  by  the  money  paid  into  court 
The  remainder  of  the  goods  were  safely  warehoused. 
The  necessary  repairs  were  done  to  the  ship  to  enable 
her  to  proceed  on  her  voyage;  in  order  to  defray  the 
expenses  of  which  repairs,  the  master  of  the  ship,  not 
having  other  funds  in  hand  to  defray  them,  and  having 
no  other  means  of  raising  money,  sold  part  of  the 
cargo,  and  amongst  other  goods,  52  hogsheads  of  sugar, 

6  casks  of  coffee,  and  the  72  puncheons  of  rum,  part 
of  the  goods  belonging  to  the  plaintiffs,  and  applied 
tlie  proceeds  to  defray  these  expenses.  The  ship  after* 
wards  went  to  Si.  Croix,  out  of  her  course  to  Bristol, 
for  the  purpose  of  making  good  her  freight,  and  did 
not  finally  sail  on  her  return  home  until  November, 
being  warranted  by  the  policy  to  sail  on  or  before  the 
1st  August  preceding,  and  was  captured  in  her  voyage 
home^  and  condemned  by  the  French* 

.J  And 
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1816.  there  would  have  been  no  loss  in  this  respect,  notwith- 
standing  the  perils  of  the  sea.  As  to  jettison,  it  has  never 

mgahui  been  considered  as  rendering  the  insurer  liable  for  the 
value  of  the  goods  thrown  overboard,  but  only  for  a  ge- 
neral average.  Of  this  opinion  is  RoccuSf  in  his  treatise 
De  Assecurationibusj  n.  62.;  and  his  opinion  is  agreeable 
to  the  laws  of  all  the  trading  powers  on  the  Continent,  as 
'  well  as  to  those  of  England  {a) :  and  yet  it  is  observable, 

ihsLtjatisori  is  one  of  the  perils  named  in  the  policy. 

Lord  Ellenborough  C.  J.  Emerigon^  whose  name 
has  been  so  frequently  mentioned  in  the  course  of 
the  argument,  is  entitled  to  all  the  respect  which  is 
due  to  a  very  learned  writer  discussing  a  subject 
with  great  ability,  diligence^  and  learning,  and  ad- 
verting to  all  the  authorities  relating  to  it :  but,  still,  bis 
opinion^  like  the  opinion  of  any  other  learned  man,  is 
fallible;  and,  in  the  present  instance,  it  is  founded  on  a 
great  many  ordinances  which  do  not  govern  our  de- 
cisions. Laying  out  of  the  case  the  opinions  of  foreign 
jurists,  and  all  which  does  not  properly  bear  on  the 
point  in  question,  I  am  inclined  to  think  the  damage 
in  this  case  is  to  be  considered  as  not  arising  immedi- 
ately from  a  peril  of  the  sea,  although,  in  a  remote 
^  sense,  it  may  be  said  to  have  been  brought  about  by  a 
peril  of  the  sea ;  but  our  rule  of  construction  is,  causa 
proxima  non  remota  spcctetur.  The  injury  to  the  assured 
was  caused  by  the  sale  of  their  goods ;  but  no  one  will 
contend  that  the  sale  was  an  immediate  consequence  of 
a  peril  of  the  sea.  The  peril  of  the  sea  damaging  the 
ship  rendered  it  innavigable ;  to  restore  its  navigahiliQr 

(a)  Parke  on  Insuiranc$i  812<  7th  ediU 
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a  refitment  became  necessary.  .The  captain,  who  was  1816. 
interested  in  and  bound  to  have  the  ship  in  a  navigable  p^^^, 
state,  being  unable  to  raise  the  means  for  refitting  her,  qI^^^^ 
was  obliged  to  apply  to  the  owners  of  the  goods  for  a 
loan,  through  the  medium  of  a  sale  of  part  of  the  goods; 
It  was  therefore  a  sort  of  forced  loan  which  was  the 
proximate  cause  of  loss  to  the  owners  from  the  sale  of 
their  goods.  This  was  indeed  connected  with  a  peril  of 
the  sea,  because  a  peril  of  the  sea  occasioned  damage  to 
the  ship,  which  made  repairs  necessary,  and  funds  to 
provide  these  repairs;  but  it  was  the  want  of  funds 
aliunde  which  obliged  the  captain  to  have  recourse  to  a 
sale  of  the  goods.  In  conformity,  therefore,  to  the  rule 
that  the  proximate  cause,  and  not  that  which  is  remote, 
is  to  be  looked  to,  I  think  the  underwriter  is  not  liable. 
Giving  the  largest  construction  to  the  general  words 
<<  perils  of  the  seas,"  I  think  this  is  not  a  case  of  im- 
mediate loss  by  perils  of  the  seas.  Without  going  into 
an  inquiry  how  far  this  resembles  the  case  of  jettison, 
or  of  general  average,  the  disci:bssion  of  which  might 
raise  future  doubts,  I  say  that  perib  of  the  sea  are  too 
remote  a  cause  of  the  present  loss  to  make  the  under- 
writer liable. 

Baylev  J.  I  am  entirely  of  the  same  opinion.  It 
does  not  appear  to  me  that  this  was  a  loss  by  a  peril  of 
the  sea,  or  such  as  entitles  the  assured  to  recover, 
under  the  general  words  of  the  policy;  but  a  loss  for 
which  the  owners  of  the  goods  will  be  entitled  to  be  re- 
imbursed by  the  owner  of  the  ship.  The  owner  of  the 
ship  undertakes  to  have  the  ship  fit  to  perfctrm  her 
voyage ;  and  in  case  of  accident,  it  is  the  duty  of  the 
owner,  and  the  master  in  place  of  the  owner,  to  provide 

V0L.V.  Gg  for 

Digitized  by  LjOOQ IC 


POWBU. 
GUOOKOK* 


4SS  CASteS  IN  MICHAELMAS  TEItM 

i8lB.  for  ltd  feptlr.  1  consider  it  as  a  rule  ftpfilic^bl^  to  the 
codsti*uction  of  policies,  that  the  Cbuit  must  look  to 
the  immediate  cause  of  lo6s,  in  drder  to  ascl^rtain  whether 
It  be  A  Ibss  tfrlthin  the  policy.  The  loss  here  was  occa- 
sioned by  the  Act  of  the  captain,  iirho  disposed  of  the 
goods,  in  order  to  pi'ovide  himself  with  funds  for  the 
repair  of  the  ship.  If  he  could  have  raised  these  fbnds 
in  any  other  way,  he  would  not  have  taken  the  goods. 
To  hold  this  a  loss  for  which  the  underwriter  is  re- 
sponsible, Would  be  to  make  his  liability  depend  upon 
the  accident  of  the  captain'^  being  unable  to  provide 
fonds  for  the  repair,  except  by  means  of  the  goods,  tn 
the  cAse  of  jettison  the  ihimediate  cause  of  loss  is  a  peril 
of  the  sea.  When  the  whole  is  likely  to  be  swallowed 
up  by  the  sea,  the  law  of  jettison  allows  a  part  to  be 
sdcrificed  to  save  the  rest.  Inasmuch,  therefore^  as 
we  arc  bound,  according  to  the  common  rule  for  the 
construction  of  policies,  to  look  to  the  immediate  cause 
of  loss^  and  as  this  loss  was  not  immediately  caused  by 
a  peHl  of  the  sea,  but  by  the  inability  of  the  captain  to 
procure  a  fund  for  the  repairs,  which  he  was  bound  to 
do,  it  seems  to  ine  that  this  Was  not  a  loss  within  the 
policy. 

Abbott  J.  I  am  also  of  opinion  that  the  plsun- 
ti£&  are  not  entitled  to  recover.  Cases  Of  this  kind, 
where  a  sale  of  part  of  the  cargo  has  been  made  under 
circumstances  like  the  present,  must,  as  I  should  think, 
have  occurred  frequently;  and  if  by  the  law  otEn^and 
tlie  underwriters  had  been  considered  as  liable,  we 
should  probably  have  found  some  trace  of  it  in  the 
books,  whereas  this  appears  to  be  the  first  action  in 
which  An  attempt  has  been  made  to  chaise  the  under- 
writer.   I  very  much  doobt,  whether^  in  the  tme  and 

h«al 
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legd  s^h^  of  th^  wai*d,  these  gOdds  eah  be  cdhsld^t^l  I6IR 

as  lost  td  th^  ownei* ;  but  ft  k  not  necessai^y  to  ^ntbt  T 

Upon  that  inquiry,  as  I  am  satisfied.  Upon  the  gfdutldd  asaimt 

stated  by  my  Lotd  and  my  Brdthet  5ayfej^^  ihat  the  ^"'*'''*''^ 
c&use  oF  loi^H  is  tbo  ri^niote. 

Judgment  of  nonsuit. 


Grant  against  The  Royal  ExcttAKrofi  Asslir-    Tue»day, 

.  rk  November  I9\b* 

atice  Company. 

QOVBNANT.    Hie  plaintiff  declared  on  a  pelity  df  WheradMnages 
asfluratice  «  at  and  from  London  to  JSmynrn,  cm  the  J3!!lTthi«» 
AWpJWfcr,  valued  at  2000t,  and  3000/.  on  goodsf  Suy!  {!,«*"" 
and  averse  in  the  firit  count,  that  the  interest  in  ship  X"  th^<^ 
and  goods  was  in  himself ^    that  the  ship  and  ffmit  ^i>«»  pi«i°tiff 

.  ^  '^  o  declared  in 

patt  of  the  goods  on  boards  while  proceeding  on  her  ^venaot  for  a 

-      total  loss  on  a 


▼«>yag«^  ^«%  by  violaBce  of  the  winds  atad  wares^  riiat*  poUcy  of  j 
tered,  broken  to  pieces^  damaged^  wett»d,  injured,  and  few»*^^*^*^ 
spoiled;  and  the  nsidue  of  the  goods  wera^  for  the  "^"^ 
necessary  presertatioto  of  the  ship  and  the  lives  of  th*  JSJ^'be'^hJ 
crew,  thrown  overboard  and  lost,  whereby  an  action  hath  '"^^'.^^d  in 

*'  another  in 

accrued  to  demand  5000/.     In  the  second  count,  he  *i»™«elfand 

others,  to 

avers,  that  the  interest  as  to  the  ship  was  ih  himsdf^  one  ^^^^  defend- 
tVt.  Llewettyn^  and  one  R  &  WiOcins&n;  and  as  to  the  ^atriesssum 
eargo^  in  himseU^  the  said  W.  L^  F.  a  W^  and  ccr^  ^4"^  for 
tain  persoito  using  the  firm  of  WUkimm  and  Soos^  of  Ldtit^^' 

SwtumtU  monies  due  to 

^  them  on  plain- 

Thte  deftndAnto  phad^  that  at  the  time  of  exhibiting  ^l^^ 
the  phuntiff*d  bill  thth;  was  owinir  from  defendants  to  °»<i«tothem 

i_        1   .   ^i«.    i.       1  before  they  bad 

the  puuntini  for  daloages  bn  ace^uilt  of  the  breach  as-  ^^^  that  any 

other  than 
plaintiff  was 
inteiested  in  Uie  pobcy ;  Held,  that  these  pleM  wen  ill. 

Gg2  signed 
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1816.       Bigned  in  the  first  couDt,  2302.  ISs.  4d.,  aod  no  more; 
^^^        and  that  before  that  time,  to  wit,  on  9th  October^  1811, 


the  plaintiff  became  bound  to  them  in  an  obligation, 
EzcBAiias     with  a  penalty  of  2000/.,  conditioned  for  the  payment  to 


Comfttuj.  them,  by  the  said  W.  Uewellyn,  of  all  premiums  upon 
policies  of  insurance  then  made  or  to  be  made  by  him 
with  them,  either  in  his  own  name  or  the  names  of  other 
persons;  and  that  656/.  was  due  to  them  from  the  said 
W.  Uewdlyn  for  premiums  on  policies  made  in  his  own 
name,  750A  for  other  premiums  on  polides  in  the  name 
of  the  plaintiff,  and  5942.  for  others  in  the  name  of 
Seoem  and  Co. ;  of  which  the  plaintiff  had  notice^  and 
was  requested  to  pay,  but  refused;  and  that  the  whole 
penalty  was  due  on  the  plaintiff's  bond,  which  exceeded 
the  aforesaid  damages,  and  out  of  which  the  defendant 
were  ready  to  set  off  the  same*  And  they  plead,  in  like 
manner,  as  to  the  breach  assigned  in  the  second  count, 
and  also  aver,  that  the  bond  was  executed  before  the 
defiendants  had  notice  that  the  policy  of  assurance  was 
made  for  the  use  or  benefit  or  on  the  account  of  any 
person  except  the  plaintiff,  or  that  any  person  except 
the  plamtiff  was  interested  in  the  ship  and  goods.  De- 
murrer.   Joinder. 

Bosanquet  Serjt,  for  the  defendants,  was  called  iqxm 
by  the  Court  to  maintain  these  pleas;  and  he  argued, 
first,  that  the  plaintiff's  demand,  though  in  the  form  of 
covenant,  was  in  substance  a  debt,  citable  of  bong 
made  the  subject  of  set-off.  He  said  that  money  due 
for  a  loss  upon  a  policy  of  assurance,  at  least,  if  the  po- 
licy be  under  seal,  constitutes  a  debt,  and  an  action  of 
debt  lies  for  it.  If  the  loss  be  total,  it  is  ascertained  at 
once ;  and  if  partial  only,  it  is  nevertheless  capable  of 

being 
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being  ascertained  by  averment,  and  may  be  recovered  in 
debt  as  well  as  covenant  (a)  Debt  is  a  common  form 
of  action  in  cases  like  the  present,  and  is  recognised  by 
Stat.  6  G.  1.  c.  18.  5. 4.  as  one  of  the  modes  of  suing  the 
two  chartered  assurance  companies.'  So  by  stat  1 1 G.  1. 
c.  SO.  5.  4S.  they  may  plead  nil  debentj  or  nonir^eg. 
convention.^  according  to  the  nature  of  the  action  by 
which  they  are  sued.  A  loss  upon  a  policy  of  assurance 
has  been  considered  a  debt  capable  of  being  proved 
under  a  commission  of  bankruptcy;  and  there  being  a 
doubt  whether  this  could  be  done  if  the  loss  happened 
after  the  bankruptcy,  the  stat.  19  G.  2.  c.  32.  5.2.  re- 
moved this  doubt,  by  enacting,  that  the  assured  shall  be 
admitted  to  claim,  and  after  the  loss  to  prove  his  de- 
mand, in  like  manner  as  if  the  loss  had  happened 
before  the  issuing  the  commission.  From  all  which  it 
appears  that  the  subjectp-matter  of  the  plaintiff's  de- 
mand is  properly  a  debt ;  and,  therefore^  may  be  set  off, 
although  this  be  an  action  of  covenant ;  in  like  manner 
as  in  covenant  for  non-payment  of  rent,  a  set-off  is 
allowed,  (i)  Secondly,  he  argued  that  the  debts  pro* 
posed  to  be  set  against  each  other  were  mutual  debts. 
The  policy  having  been  effected  by  the  plaintiff  in  his 
own  name,  and  not  as  agent  for  others,  it  must  be  taken 
as  against  him,  that  he  is  the  principal ;  and  the  second 
plea  avers,  that  the  bond  was  executed  to  the  defend"* 
ants  before  they  had  notice  that  any  other  persons  were 
interested  in  the  policy.  Admitting  that  other  per* 
sons  were  interested,  still  the  debt  accruing  on  this  po- 
licy is  in  law  a  debt  due  to  the  plainti£^  however  he 
niay  be  liable  to  account  with  others  as  a  trustee.    This 


18ie. 

Oramt 

agamH 

Tbit  ROTAL 

EXCBAKQS 

Atturanee 


(a)  Sawnden  y»  Mair,  3Xev.429. 

(6)  Btdl.  N. P.  181,    Garnet,  S9l.  S.  C.    Sm  (Hdenshawr.  Thmjwmn 
ant9,  16i. 


GgS 


fiOls 
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1§JQ.       f^ll^  within  th^  fjoctrioe  9f  Qeorgf  y^  Clf^ggctt  {«),  wd 
•^  the  ftuthorities  cited  in  ibst  case, 

;^;^cHAV4x  Lord  £ll£nborqugh  &  J.  On  ndthev  of  ^e 
^I^T-  9^^^°^  ^^^^  h<^^^  been  tak^n  in  grgumept^  ^  U  ^ppwr? 
to  pie^  is  this  set-off  maintaiiiable,  T^f^e  p]aiiiti|^  i^ 
the  first  count  of  his  deQjaration^  cl|li|ffs  ^^  wbpl^ 
amount  of  the  policy.  The  defendant,  by  \ns  pl#^  to 
this  county  answers,  that  only  a  part  of  thjs  sun;  19  due; 
but  whfit  licjqi^ation  h^  tl^ere  l^i^  of  the  Ipss?  The 
Question  pust  go  to  u  my  tp  ^^certain  the  ftutfih/a/^  qf 
loss.  The  defendants  assume  to  cut  down  (he  demand 
apcpr^ing  to  their  pwp  estimate  of  it^  ^by  is  the 
plainti^  to  be  oblige4  to  abid^  by  this  Uquld^tlpi;  ?  It 
^eems  to  me,  therefpre^  th^f  this  is  a  case  of  i)nliquidated 
damages.  And,  pn  the  other  poiqt,  as  the  po^q^  epi- 
braces  peyer^l  in^rests,  there  is  po  mij^u^ity  between 
t^e  policy  and  the  pbligfition  m^^e  to  the  defendants. 

fjAYLEY  J.  I  qtiite  agree  that  thi§  is  not  a  case  of 
set-off.  T^he  plaiptifjT's  claim  is  /pr  unliquiclated  ^- 
mages  to  the  extent  of  5000/.  The  defendants  say  that 
only  2901.  are  dqe ;  and  as  to  that  sum  they  plead  ^ 
set-off.  But  what  right  have  they  to  put  the  plaintiff 
^o  the  alternative  either  to  admit  that  only  230/.  are 
due,  and  controvert  the  set-o£^  or^  admitting  the  set-o^| 
to  deny  that  230/.  only  are  due  ?  On  this  short  ground^ 
that  the  plaintiff  ought  not  to  be  driven  to  this  alterna- 
tive in  a  case  of  unliqi^idated  damages,  I  think  these 
pleas  cannot  \}e  sustained. 

Per  Curiam^  Judgment  for  the  plaintiff. 

CMtty  was  to  have  argued  in  support  of  the  demurrer. 

(0}  T  T.  7?.  3$9f    Sfraceyt  Bo#i,  awl  Othm,  ▼.  2>«y,  2  JStp*  ^,  P.  f .  9Sf^ 
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1816. 

The  King  against  The  Inhabitants  of  Penjiyn.    ^^'•^f*'^' 

'^  November  20tli. 

TTPON  appeal,   the   court  of  quarter    sessions  for  Apenoooccu- 
the  county  of  Cornwall  quashed  an  order  of  two  af^,%utof 
justices  fof  the  removal  of  Thomas  Morris  and  Elizabeth  h«M«eof §ie 
his  wife,  from  the  borough  of  Penryn  to  the  parish  of  ?^"il^^^^ 
CrantQpfcy  in  the  said  county,  subject  to  the  opinion  of  "««»  35  C  «. 

c«  10l»  #•  4»f 

this  Court,  on  the  following  case.  «cquire  a  •etd* 

mentf  although 

The  pauper  b^in^  legally  settled  In  Cranlock,  ^ent  he  be  rated, 
with  his  bis  wife,  several  years  ago,  to  Penryn^  aud  re-  ^uzS^mnd 
sided  there,  occupying  four  rooms,  at  the  yearly  rent  SSTwhele" 
and  of  the  value  of  4Z.,  part  of  a  large  dwelling-house,  *"^'"*' 
of  the  yearly  value  of  1 8/.  and  upwards.     The  other 
parts  of  the  dwelling-house  were  occupied  by  several 
other  tenants,  two  of  whom  also  paid  Ah  a-year  each 
for  their  respective   apartments.     This  dwelling-house 
had  but  one  outer  door  and  one  staircase,  and  each 
tenant  kept  the  key  of  his  own  apartment.     For  three 
years  and  upwards  immediately  preceding  the  date  of 
the  order  of  removal,  the  pauper  was   rated  to   the 
church  and  poor  rates  for  the  whole  housci  and  paid  the 
same ;   and  they  were  allowed  to  him  out  of  his  rent, 
except  in  one  instance.  While  he  was  thus  rated,  he  oc- 
cupied no  other  property  than  the  four  rooms,  and  had 
no  concern  with  or  controul  over  the  remainder  of  the 
house ;  and  during  the  whole  time  he  was  so  rated,  he 
resided  in  the  said  rooms, 

Gaselee  and  JV*  P.  Tauntotii  in  support  of  the  order 

pf  sessions,  coi^^^n^^  tbi|t  the  pgupier  acquired  a  set* 

0  g  4  tl^mentf 
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1816*       tlement}  by  having   been  charged  and  paid  his  share 
"~~       towards  the  public  taxes  of  the  parish.    They  said^  that 

Tlw  KivG 

ttgama       in  construing  the  act  3  fFI  &  ilf.  c.  11.  $.  6.,  it  had  been 

The  Inhabiu 

ants  of  held  suflScicnt,  for  the  purpose  of  a  settlement,  if  a  man 
be  rated  and  pay,  although  the  rate  be  not  strictly 
legal  (a),  or  he  be  wrongfully  assessed  for  premises 
which  another  occupies ;  for  this  amounts  to  notice  on 
his  part,  and  a  recognition  on  the  part  of  the  parish, 
of  the  man's  inhabitancy  among  them.  (6)  But  if  a 
rating  and  payment,  without  any  occupation,  is  suffidmt, 
surely  he  who  occupies  to  the  extent  of  4d*  per  annum 
cannot  be  in  a  worse  condition.  With  respect  to  the  act 
85  Geo.  3.  c.  101.  s.  4.,  though  it  has,  inmost  instances, 
done  away  this  head  of  settlement,  by  enacting,  that 
*<  no  person  shall  in  future  gidn  a  settlement  by  being 
charged  with  and  paying  his  share  towards  the  public 
taxes  of  the  parish  for  any  tenement,  not  being  of  the 
yearly  value  of  102. ;"  yet  here,  the  tenement  being 
above  that  yearly  value,  the  settlement  b  not  affected  by 
this  enactment* 

Gumeyt  contra,  quoted  the  judgment  of  liOrd  Ket^fim^ 
in  Eeje  v.  IsUngtan  (c),  who  considered  it  to  be  dear, 
that  the  legislature  meant  that  the  operation  of  the  act 
35  Geo.  S.  should  be  general ;  and  that  no  person,  after 
the  passing  of  that  act,  should  gain  a  settlement  by  being 
rated  and  paying.  It  was  intended  to  make  an  end  of 
thi&head  of  settlement  law  in  future^ 

Lord  Ellenborouoh  C.  J.  It  will  be  in  vain  for  the 
legislature  to  make  general  enactments,  if  such  enact«> 

(a)  lUx  ▼.  St.  GiUh  CrtppteffUe,  19  Vm,Ab.966. 

(6J  nf9  ▼.  SUftetm,  Burr.  8^C.  949.  (c)  1  Etui,  SS9. 

ments 


Digitized  by  LjOOQIC 


IK  THE  Fimr-ttsyEMTH  Yeab  of  GEORGE  III.  445 

ments  are  to  be  explained  away,  and  their  operation        1816. 

defeated  by  nice  distinctions.     The  stat    35  Geo.  8. 

c.  101.  s.  3.,  in  the  first  instance,  preyents  any  person  agahui 
from  gaining  a  setdement  by  delivery  and  publication  of  ^jomU 
notice ;  in  the  next  place,  the  statute  prevents  any  person  P«»tw 
from  gaining  a  settiement  by  being  charged  with  and 
paying  his  share  towards  the  parish  taxes,  in  respect  of 
any  tenement  not  being  of  the  yearly  value  of  1 02.  This 
enactment  was  undoubtedly  meant  to  abrogate  this  head  of 
settiement,  and  the  authorities  upon  it,  which,  perhaps, 
had  been  carried  to  some  degree  of  absurdity.  Lord 
Kemfon  appears  so  to  have  considered  the  operation  of 
the  act;  and  I  am  glad  that  we  have  his  authority  for 
it,  If  this  construction  of  Lord  Ket^fon  had  not  been  felt 
to  be  the  correct  one^  I  doubt  not  that  we  should  have 
had  some  observation  upon  it  from  the  learned  reporter, 
with  whom  the  act  originated,  and  which  is  generally 
known  by  his  name. 

Abbott  J.  I  am  of  the  same  opinion.  This  act 
prevents  the  removal  of  any  person  before  he  is  actually 
chargeable.  This  rendered  it  expedient  to  do  away  with 
settiements  by  notice^  or  paying  rates  for  tenements  of 
very  small  value. 

Per  Curiam^  Order  of  sessions  quashed. 
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urdlmfiay»  PuBNFpRD  Ogainst  Me^SITER. 

Anaffidsntof  H^HE  defendant  was  held  to  bail  on  an  affidavit  made 
lent,  and  for  by  the  plaintiff,  stating  that  the  defendant  was  in- 

^^r^,  and  debted  in  20/.,  for  money  advanced,  laid  out,  expended, 
UbouTb^-  and  paid;  and  for  goods  sold  and  delivered  by  the 
S^to^jLe  plaintiff,  to  and  for  the  use  of  the  defendant;  and  also 
that  it  was  **  at  fo^  work,  labour,  and  diligence;  and  for  fees  due  and 

theiDitaDceaiid  '  '  &  ' 

req[uatofde..    of  right  payable  to   the  plaintiff  as  an  attorney,  in 

fendanty"  aU 

thooffh  it  lUte    respect  thereof  for  and  on  the  behalf  of  the  defendant : 

that  It  was  "to 

and  for  bis  use,  but  the  affidavit  Omitted  to  state  that  it  was  ^  at  the 

half."  special  instance  and  request  of  the  defendant  ;**  and  by 

reason  of  this  omission,  a  rule  nisi  was  obtained  for 

discharging  the  defendant  on  common  bail. 

Marryat,  who  now  shewed  cause,  contended  that  the 
omission  was  immaterial;  for,  as  the  affidavit  stated 
that  the  money  was  advanced,  and  the  goods  sold  ^  to 
and  for  the  use  of  the  defendant,"  and  that  the  work 
was  done  ^^  for  and  on  his  behalf,"  a  request  from  the 
defendant  was  unnecessary ;  but,  if  necessary,  must  be 
implied.    But, 


Per  Curiam.  Money  paid  to  and  for  the  use  of  the 
defendant  does  not  necessarily  raise  a  cause  of  action ; 
because  a  man  cannot,  of  his  own  will,  pay  another 
man's  debt  without  his  consent,  and  thereby  convert 
himself  into  a  creditor.  So  the  goods  may,  consistently 
with  this  affidavit,  have  been  sold  and  delivered  to  a 
third  person  for  t|ie  defendant's  qse^  without  his  being 
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in  r^traint  of  thp  liberty  of  a  party,  ought  to  i^g     ^^Smw*. 
pneqffiyof^  Itpguagp* 

^qjrrqm  was  in  suppprt  pf  the  rule, 

(a)  See  f onlrd,  Eyre  v^  HtUton,  5  Tauni*  yof.     ^^y  ▼.  ^/ib'ni>  ib.  756. 


CoLOGAN  and  Anotljer  against  T\\e  Governor  Friday, 

*  '  •  '  November  22a. 

an^  Company  of  tpe  Lo^poN  Assurance. 


N  covenant  upon  two  policies  of  insurance  under  seal,  Innmnceat 
efibcted  by  tiie  plaintiffs  for  Barnard  Cdoganj  a  mer-  ^c  to^enerife 


I 

chant  at  Teneriffe,  the  first  for  1000/.,  the  other  for  200/.  ""^^l^^f 
on  3224  bushels  of  wheat,  326  cwt.  of  fish,  and  4284  "^^^^^^ 
pieces  of  staves,  valued  at  1270/.,  on  board  the  Friend-  morandum  a» 

r  '  '  to  com  and  fish 

shipj  with  the  usual  clause  of  warranty  as  to  corn  and  fr««  fro™  *▼»- 

age^  unless  ge- 

fisb,  **  free  from  average,  except  general,"  at  and  from  neral;  and  the 

ship  was  cap- 

Quebec  to  Teneriffe;  the  plaintiffs  declared  as  for  a  total  tured,  and  af- 
loss  by  capture,  and  by  perils  of  the  seas,  and  averred  tiu«d.  andhwnt' 
the  Interest  to  be   in  B.  Cologan.      The   defendants  ^^^T" 

where,  a  scar* 
dtj  prerailing, 
an  embargo  was  laid  on  the  export  of  provisions,  a^d  the  cargo  being  landed,  it  was  found 
that  585  bushels  of  wheat  were  89  damaged  bj  sea-wat^,  that  they  were,  by  order  of  the 
maguitrates,  for^e sake  of  the  pubhcliealthy  thrown  oterboardf;  and^  other  part  of  the 
irheat  tein^  damaged,  the  mptain  yold  thft  pff^  f^^  the  fish,  which  sold  at  a  profit;  and 
put  up  the  ship  to  sale,  wmcn  he  purchased  at  not  more  than  one-fourm  of  its  value,  for 
th?  bene^t  of  ^t§  pwneri;  #n4  having  iippfired  her,  ^^d  beting  refilled  Mrroission  to  ship 
the  remaining  wheat  to  Teneryfe,  he  directed  it  to  be  sold,  and  purchased  it  for  the  benefit 
of  tboM  coonmed ;  4p4  ^  l^^P  of  the  govenu^^  $he  em^rgQ  beiffg  4i|m  laised  as  to  the 
jy'cit  India  islands,  shipped  the  same  for  Madeira,  where  he  arrived,  and  delivered  it;  and 
tQpl^  i^  a  t^p»  of  wine  fior  fAmdoUf  irith  ^bicb  he  arrived :  Held,  that  the  assured,  who 
had  abandoned  upon  receiving  intelligence  of  the  circumstances  which  happened  previ- 
oiMly  to  tif  time  of  the  ship's  being  pennitted  to  pnceed  to  JMnra*  were  «o(iU9<l  \Q 
f^QOrw  us  fjpr  « totfl  lost  on  tbe  whole  of  th«  ffoo^  msiu^d. 
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1816.       pleaded  turn  infireg.  convent.^  and  paid  200/.  into  court. 
.  —        On  the  trial  before  Lord  EQenborough,  at  the  London 

COLOOAV 

agauui        sittings  after  Hilary  term,  1815,  there  was  a  verdict  for 

unce  Comyntj.  ^00/.,  with  liberty  to  the  plaintiffs  to  move  to  enter  a 

verdict  as  for  a  total  loss,  and  to  the  defendants  to  move 

for  a  nonsuit ;  which  motions  having  been  afterwards 

made,  the  following  case  was  stated : 

In  September^  1812,  the  Friendship  took  on  board,  at 
QfsebeCf  the  wheat,  fish,  and  staves,  mentioned  in  the 
declaration,  consigned  to  B,  Cologan  at  Teneriffii  and, 
on  the  5th  October^  sailed  from  the  river  5^  Lcnorencef 
under  convoy.  A  few  days  aftierwaids  a  heavy  ^e  d 
wind  dispersed  the  fleet,  and  she  lost  the  convoy,  and 
proceeded  for  Tenerlffc  until  the  22d  October^  when  she 
was  captured  by  an  American  privateer.  The  privateer 
plundered  her  of  most  of  her  stores,  took  out  all  her 
crew,  except  the  captain  and  a  boy,  put  a  prize-master 
and  ten  men  on  board,  and  ordered  her  to  Portsmouth 
in  New  Hampshire.  On  the  6th  Nooember^  whilst  pro- 
ceeding  thither,  she  was  recaptured  by  the  Shannon  and 
several  other  of  His  Majesty's  ships  of  war.  The  recap- 
tors,  being  very  much  in  want  of  hands,  were  at  first 
about  to  set  her  on  fire,  but  finally  resolved  to  send  her 
to  Bermuda^  there  being  a  scarcity  of  provisions  there 
at  that  time.  They,  accordingly,  took  seven  men  from 
the  different  king^s  ships  to  navigate  her.  These  were 
inexperienced  seamen,  and  formed  a  very  inadequate 
crew ;  and  the  captain  was  often  obliged  to  go  aloft,  and 
to  assist  in  handing  the  sails.  On  her  passage  to  Bet* 
muda  the  ship  made  a  great  deal  of  water,  and  at  one 
time  it  was  necessary  to  keep  both  her  pumps  going. 
There  were  several  times  four  feet  water  in  her  hold, 
fuid  it  was  found  necessary  to  throw  471  of  the  staves 

overboard. 

Digitized  by  LjOOQ IC 


in  THB  FlFTT-SXTBNTH  YeAE  OF  OEOROE  IIL  449 

overboard.  On  the  29th  November  she  arrived  at  Ber^  1816. 
mudOi  at  that  time  tnaking  more  than  twelve  inches  ^^^^^^ 
water  an  hour.      The  captain  immediately  petitioned  ,    'usoina 

*^  "    "^  LovDON  Akut- 

the  Vice- Admiralty  Court  for  leave  to  land  the  cargo,  ance  Comptny. 
on  account  of  the  leaky  state  of  the  ship.  Laive  was 
granted,  on  finding  bail  for  the  salvage ;  which  bail  was 
accordingly  given,  and  the  cargo  taken  out.  The  ship, 
on  the  loth  December^  was  examined,  and  reported  to 
require  some  repairs,  but  to  be  worth  repairing.  Five 
hundred  and  eighty-five  bushels  of  the  wheat  were  found 
to  be  in  such  a  state,  firom  the  sea-water,  that  the  ma- 
gistrates, out  of  regard  to  the  public  health,  ordered  it 
to  be  destroyed.  It  was  wholly  unfit  for  use,  and  was, 
accordingly,  carried  outside  the  harbour  and  thrown 
into  the  sea.  The  rest  of  the  cargo  was  landed  and 
warehoused,  and  part  of  the  remaining  wheat  was  da- 
maged. When  the  ship  arrived  at  Bermuda^  the  settle- 
ment was  much  distressed  for  provisions,  and  a  general 
embargo  existed,  prohibiting  the  exportation  of  them  to 
any  place  whatsoever.  The  captain  caused  the  ship,  the 
remaining  staves,  the  fish,  and  that  part  of  the  wheat 
which  was  damaged,  to  be  put  up  to  sale,  in  order  to 
ascertain  the  salvage,  keeping  back  the  sound  wheat,  in 
expectation  that  the  embargo  might  be  raised.  The 
fish  was  sold  to  a  profit.  The  captain  purchased  the 
ship  on  account  of  and  for  the  benefit  of  the  owners 
and  those  that  might  be  concerned,  at  the  price  of 
200/.,  which  was  not  more  than  one-fourth  of  her  value. 
He  then  caused  her  to  be  repaired ;  but  the  repairs  were 
not  completed  before  the  10th  or  12th  February.  The 
embargo  was  raised,  as  far  as  respected  his  majesty's 
West  India  islands,  on  the  3d  January  i  but,  as 
to  all  other  places,  continued  in  force  until  after  the 

Friendship 
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1§16.       Ifipniskp  i^Ued  lirditi  BihhuSi.    Shfe  t^^  rAnk^  B^ 

the  Vicfei-Adtnitdty  Ootin  Abotit  the  15th  of  Jaitftoy, 

<i«»<^i  the  SdlV^e  hafiDfT  beeh  settlM;  The  captkili  \rmt  t6  tflb 
ikncfe  Cttni^y.  g&t^mt^  tb  ri^qUest  {^etmissioti  to  shi]^  the!  UndttHa^ 
Wheftt^  Aihoiinthig  to  2103  biisb^lf^  fot  Teher^;  ifbMi 
h^g  refiisM,  he  dii^eet^  it  to  be  sold,  and  pdi'diMd 
h  for  the  oWHert  end  th^e  Who  might  be  dcMcertied. 
This  tb6k  place  abdnt  the  £2d  ifaitoxi^;^  /  ^d  one  Of  the 
navy  contractor's  having  bffered  the  captdn  tb  ship  flour 
dti  boanl  the  Friendship  for  MaMroj  if  the  goft^rlibt^s 
consent  could  be  obtained^  the  captnin  agreed  to  this 
proposal^  provided  his  wheat  were  included.  Leave  Was 
accordingly  obtained,  as  Madeira  was  then  garrisoned 
With  English  troops ;  and  the  captAin  toolc  the  flout  ^d 
wheat  on  bdard,  and  sailed  for  Madeira^  where  he  ^- 
rived  and  delivered  hiii  cargo  in  May.  He  thei^  \o(k 
in  a  clkrgo  of  wine,  with  which  he  sailed  and  anited  in 
England  on  the  iSth  fSSJtme.  On  the  STd  dtjamaty 
the  captain  wrote  frotn  Befiimid  to  his  owners  ih  £cM- 
d(m  the  following  letter : 

<<  I  am  sorry  to  inform  you»  that  on  S2d  October  last, 
ih  lat.  40.  N.  Idng.  35.  I  Was  captured  by  an  Af^teriddn 
privateer,  of  18  guns  and  100  men;  thl?y  had  possession 
uhiil  the  6th  Nooefkber^  when  we  were  recaptured  by  hb 
n&ajesty's  ships  Shannon^  Ntpnph^  Tenedos^  and  Curkttf 
and  sent  in  here.  We  got  in  on  the  29th,  the  shtp 
making  a  greAt  deal  of  water,  and  the  sails  and  ri^;iiig 
in  a  bad  condition.  The  cargo  was  discharged  by  an 
order  from  the  Admiralty  Court.  The  ship  mad^  fifteoi 
inches  of  water  per  hour.  There  were  near  600  bushels 
of  the  wheat  damaged,  which  were  hove  overboard.  The 
magistracy  would  not  suffer  it  to  be  landed.  There  being 
an  embargo  on  all  protislons^  und  the  voyage  totally  d^ 

fiated, 
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Feated,  1  abandoned,  and  h^ve  sold  bbth  khif^  and  dir^.       Hie. 
'the  shlpi  not  going  fot  inbrfe  that!  one-foliHh  of  the  . 

valiie,  I  havb  bought  her  in  for  thef  int^t^t  6(  all  con-  agahm 
cerncd.  The  wheat,  about  7dO  biidheb,  sold  under  itii  2^  CompaDy. 
first  cost.  I  thought  projier  t6  8to{)  the  dale  of  thab^ 
and  have  petitioned  the  governor  to  ^low  ine  td  re^hi^ 
it  for  Lofidan.  T^e  bther  part  of  the  cdrg6  sold  for 
something  more  than  first  cost.  I  would  have  trans- 
mitted you  an  account  df  sales ;  but  the  whebt  still  r^ 
maining  on  hand,  and  not  knowing  whether  I  shall 
have  liberty  to  ship  it,  I  have  inclo^  a  copy  of  pro- 
test and  survey,  and  dh^ll,  before  I  leave  this,  send 
home  other  necessary  documents  and  vouchers.  I  in- 
tend to  advertise  the  ship  for  txmion^  to  sail  with  the 
first  convoy,  and  to  take  whatever  freight  may  offer, 
not  doubting  but  I  dhall  get  a  fhll  ship  home." 

This  letter,  upon  its  receipt  in  London,  was  commu- 
nicated to  the  agents  of  B.  Cologan,  who  gave  the  de- 
fendants a  regular  notice  of  abandonment.  The  money 
psdd  into  court  was  sufficient  to  cover  the  salvage  ahd 
the  general  average  arising  from  the  foregoing  circufal- 
stances. 

The  questions  were,  whether  the  plaintifik  were  en- 
titled as  for  a  total  lods  on  the  whole  of  the  goods  m^ 
sured,  or  on  the  585  bushels  of  wheat  thrown  into 
the  sea. 

Campbell,  for  the  plaintifis,  submitted,  first,  that  here 
was  a  total  loss  of  the  whole  cargo  insured ;  for  this  was 
not  like  those  cases  {a)  where  the  voyage  was  merely 
interrupted  or  retarded,  but  here  was  a  complete  destruc- 
tion of  the  adventure.  It  was  a  total  loss,  commencing  in 

(a)  Aniemn  t.  WM$,  Ml»,  td.  U,  S40.    JWXliKf  V.  St^hii,  A.  SdO. 

capture, 
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1816.       capture,  and  amtinniDg  unchanged  by  any  of  the  snb- 

'^      sequent  events.    Although  recq[>tnied»  the  ship  was  not 

agamti       set  free,  nor  allowed  to  pursue  her  course;  on  the  oon- 

LoiiDOK  Awnr-  ^ 

•act  Compuij.  trary,  she  was  compelled  to  seek  a  port,  wher^  bv  reason 
of  an  embargo^  she  was  prohibited  from  ever  afterwards 
completing  her  destination ;  for  the  anbaigo  still  pre- 
vailed as  to  Tenaijgh  when  the  ship  left  Bermuda.  Re- 
capture may,  in  some  instances  (a)  alter  the  nature  of 
the  loss  from  a  total  into  a  partial  one ;  but  in  oth^i, 
notwithstanding  a  recapture,  and  though  some  material 
part  of  the  cargo  remain,  the  loss  will  still  be  total,  if 
the  disabili^  to  pursue  the  voyage  be  complete ;  and 
then  the  assured  may  abandon  what  is  saved,  {fi)  And  it 
seems,  from  the  foreign  jurists  (c),  as  well  as  from  our  own 
decisions  (i2),  that  embargo  alone  is  a  sufficient  ground  for 
abandonment  Secondly,  he  insisted,  that  the  plaintifi 
were,  at  all  events,'  entitled  to  recover  for  the  585 
bushels  of  wheat  thrown  overboard.  To  this  extent 
the  commodity  was  totally  lost  to  the  assured,  in  conse- 
quence of  a  peril  insured  against,  for  it  was  the  sea- 
water  which  eventually  produced  the  destruction  of  this 
portion  of  the  cargo ;  and,  therefore^  this  falls  within 
the  authori^  of  Dyion  v.  Bauocroft  (^),  and  Dawf  v.  MU- 
ford{f)^  which  authorities  have  much  weakened  that  of 
Cocking  V.  Raser.  (g) 

Bichardsorif  contra,  argued,  that  if  it  should  appear 
that  there  was  not  a  total  loss  at  the  time  of  action  (h) 

(a)  jBaitMdge  t.  N^eUson,  10  Ea$i,  5S9.  Pomnti.  Seoti,  S  Taim/.56S. 

(6)  Gmi  t.  Wkhen,  2  Bwrr.  698.  MUlet  ▼.  Fleidter,  Z>ougf.  91% 
M'lver  T.  ffindemnh  ante,  tdI.  if.  576. 

(c)  ]  XmeHg,  541.  S  ralou  134.  Jloecus  de  Amcur.  not.  54.  &  65. 
PofA.  A$tyr.  No.  59.    Mml^nt,  lia     (tf)  JKoIcA  r.  J?i&,  6  7.  B.418. 

(e)  5  A  #  P.  474.  {/)  15  Rm,  559. 

{g)  Park,  ISl.  7th  edit.  (h)  »r9tk€rttm  J.£urb$r,  uti^  p. 419. 

brought 
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brought,  and  a  fortiori  at  the  time  of  abandonment,  tbe  1816. 
plaintiiSi  were  not  entitled  to  recover;  and  he  said,  that  ^ 
it  woald  be  strange,  if,  in  this  cas^  where  the  insurers  og^tinu 
had  provided  against  any  responsibiKty  for  partial  loss,  aqos  CovpsD/, 
and  where  the  loss  upon  one  of  the  arddes  insured  was 
little  more  tlian  a  tenth,  upon  another  was  under  a  fifths 
and  upon  the  third  there  was  no  loss  at  all,  the  article 
having  sold  to  a  profit,  the  insurers  should  nevertheless 
be  held  liable.  The  great  bulk  of  the  commodities  in->^ 
sured  subsisted  in  specie,  in  the  hands,  and  at  the  con« 
tronl,  and  had  been,  disposed  of  by  the  master  for  the 
benefit  of  the  plaintifl^,  at  the  time  when  they  gave 
notice  of  abandonment.  Although  the  embargo  re- 
mained in  force^  as  to  Tenerfffe^  the  master  might  have 
gone  elsewhere,  or  might  have  awaited  its,  removal ;  but 
he  made  his  election  on  the  part  of  the  plaintifis,  to  selL 
How  then  can  it  be  competent  to  the  plaintiffi  to  convert 
a  partial  into  a  total  loss  by  abandonment  ?  Embargo 
may  be,  under  circumstances,  as  in  Botch  v.  Edie,  where 
the  shq>  was  detained  nearly  three  years,  a  lawful  ground 
of  abandonment;  but  it  is  not  necessarily  so.  Unlessi 
therefore,  the  disappointment  in  obtaining  a  market  at 
Tenenffe  constituted  a  total  loss,  there  was  nothing  to 
warrant  an  abandonment  In  M*Iver  v.  Henderson  {a) 
the  ship,  under  the  restraints  imposed  upon  her,  was  con- 
sidered as  quasi  in  the  hands  of  the  captors,  and,  there* 
fbr^  it  might  well  be  considered  a  total  loss.  Secondly, 
he  said,  that  where  the  commodity  remains  in  specie^ 
though  rendered  of  no  value  by  a  peril  insured  against, 
according  to  Cocking  v.  Fraser^  a  total  loss  cannot  at- 
tach ;  and  this  law  was  probably  derived  from  the  foreign 

(a)  AnUf  ToL  h.  570i 

VOL.V.  Hh  jurbts, 
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181IS.  jarista,  becuisei  in  audi  a  case^  they  hoU  that  firri|^t 
~~'  would  be  doe.  In  Dymn  ▼.  Bamcr^  not  only  tbe 
agnm$i  whole  caTBO  WBs  thiown  overboard,  but  the  ship  was 
Cai^mf^  unable  to  proceed  on  the  yoyi^.     lliii  dtfes  from  both 


those  cases;  bectase  her^  the  bulk  remains,  but  a  part 
is  dirown  overboard.  And  is  not  this  rather  a  partasl 
loss  of  tbe  whole  than  a  total  loss  cf  a  part?  U  noC^ 
however  minute  the  pcMtion  extinguished,  the  under- 
writer will  be  liable,  although  he  has  excepted  all 
partial  loss.  In  Dmg  v.  Milfbrd  the  loss  was  from  an 
imtnediate  peril  of  the  sea,  and  not  as  here,  only  a  eon* 
aequeneeof  it. 

Lord  EiXENBoaouCm  C.  J*  This  seems  td  me  to 
be  a  case  i£  total  los8»  and  on  this  ground,  that,  by  the 
capture,  a  total  loss  occurred  ill  the  first  histauee ;  and 
while  tbe  assured  had  no  reason  to  believe  that  events 
had  changed  the  nature  of  this  loss,  tliey  abandoned, 
l^e  case  states  that  they  gave  a  regular  notice  of  aban^ 
donment)  by  which  we  msbt  understandi  domjriete  in  its 
form,  to  give  it  due  ^fect  as  an  abandonment.  Now, 
where  there  has  been  a  total  lose  and  an  abuidoattMnl^ 
we  must  lode  to  the  situation  of  things  before  actioft 
brought,  in  order  to  ascertain  whetbet  the  assured  has 
Muee  b^en  restored  to  his  rights,  so  as  to  do  away  the 
eAet  of  the  abandonment  In  the  present  case^  oer* 
tainly,  there  has  not  beeft  any  restitution,  considering  it 
wUh  reference  to  the  main  purpose  of  prosecuting  the 
vogpage  insured.  By  an  embargo  at  Bermudmi  a  pio« 
hiiiition  was  interposed  to  fbrwardii^.  tbe  cargo  to 
Tener^e  :  diis,  of  course,  defeated  the  vbyage.  I  can- 
not, therefore,  say,  that  what  was  a  total  loss  at  the 
time  of  abandonment  ev€t  bMCttle  ^therwis^  from  that 
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tiine  to  Uie  time  whto  th«  ftcHtM  Wiil  brdhghi;  Ml  tlft  ii$l(t. 

cdntrtiy^  it  «ppcar«  to  b^  ik  cWtindUfg  tbild  toSfi,  fadtls^  K^rf 

deemed  by  ttibieqnetlt  j^t^tl;    It  tl  iiiiid^  tbai  if  tiffc  ^  'ag'Mit 


pltiimtiis^re^oter,  ft  pftrtid  Ibstf  iHtt  Mtacli  0 n  (be  i^  ^ 
mraTi  Mntrftry  to  th^  ftgHseiueiit  Md  biteUtilAi  bf  nl6 
pftttieft$  but  this  bbjectioii  te  ttisVet^  if  th^  IM  86 
«mil«  by  tb^  eaptttte,  itxA  iMhibg  bai  bappl^ied  time 
to  i«d^Mtt  it.  On  thb  pfinHptei  lh«  eaieOf  JhPiMf' t. 
£rMidey«»M,  and  other  ciuedi  d  AetmllMd  Ihftt  tile  BiittM 
bftd  it  right  to  abandcm.  As  to  the  bAer  poiht^  if  tt 
tirere  mftteriAl,  I  shohld  incline  to  the  bptillbn  Of  £A>t4 
jthafOqft  in  £>y5on  t.  ibnn:»i^  in  pi^fetCTce  b  AM  ^ 
Lord  Mam/lddi  in  Codb>igf  v;  JFhM^.  Conii!d«rfa)g  tM 
contract  of  insurance  as  a  coiitrfti6t  of  iildeittfltty-»  II 
surely  cannot  be  less  a  total  loss  because  the  conuno-> 
ditf  sttbsbts  In  spedift,  if  it  «ttbsUl  only  in  ^  S^iA  df 
a  nuisance.  There  Is  a  tottd  l(M  bf  iftie  riling,  ff,  bf 
any  of  the  perils,  insured  againit^  it  is  rehd^fCd  o^  Ii5 
ifte  whateter,  alAongh  it  tta^  tM  be  ehtiiely  iiMifl^ 
Iftted.  But  it  is  not  necessary  tb  gj6  fhrth«f  iam  ll(i^ 
the  great  question  b«tng^  wtabther  this  is  ii  totri  lodi( 
nnrdksmed  by  subsequent  events;  hpbn  which  I  h»fk 
ais'eady  stated  my  opmion. 

Batlet  J.  It  appean  to  me^  tfa*t,  atcordii^  to  At 
fiiets  stated  in  this  oase^  the  pUdntiflb  were  Warranted  fn 
making  abandonment^  a^  that  nothii^  witich  aAer<» 
wards  happened  has  derived  tlieiB  of  the  f%bt  to  iMd 
on  this  abandonment.  At  one  period,  doubtless  tilM 
was  a  total  loss,  by  the  capture  of  the  ship ;  drcum- 
ataneei  liiight  have  intervened  which  wbuld  hate  dittoed 
this  loss  from  a  total  into  a  paitial  iota.  The  objMt  Of 
the  pcii<^  is^  to  islsure  the  risk  vgahMt  fiafaire^  fay  fallifti 
Hh  8  of 


sHilP. 
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IS  16.  of  any  of  the  perils  mentioned  in  the  policy ;  that  is,  in 
the  present  instance^  that  the  cargo  should  reach  the 

oiouui  port  of  destination.  The  destination  is  to  Tener^; 
JLomow  Ahot* 

I  Camgnkj.  the  ship^  with  the  cargo»  in  her  course  thither,  is  Gap- 
tared  ;  recapture  follows,  but  not  so  as  to  enable  the 
ship  to  proceed  to  Tener^ ;  for  she  is  sent  to  Bef- 
mudOf  where  she  is  placed  under  an  embargoi  from 
which  she  is  nerer  released,  except  upon  couditioD  of 
altering  her  destination  to  Madeira.  Therefore  there 
has  been  no  restitution  of  any  part  of  cargo,  as  it  re- 
gards the  risk  insured  to  Teneriffi.  If  this  be  so^  it 
follows,  that  the  ship  and  cargo  never  were  efiectually 
redeemed  from  capture;  and  the  plaintifi  are  entitled 
to  recover  as  for  a  total  loss. 


Abbott  J.  Capture  operates  as  a  total  loss,  im- 
less  it  be  redeemed  by  subsequent  events.  Here  no 
such  events  have  occurred  as  to  restore  the  goods  to 
the  plaintifls,  and  place  them  under  their  free  oontrooL 
I  do  not  consider  an  abandonment  as  having  the  eSert 
of  convertmg  a  partial  into  a  total  loss ;  but  here  the 
loss  was  total  in  the  first  instance,  and  continaed  so 
ever  after.  The  abandonment,  however,  excludes  any 
presumption  which  might  have  arisen  from  the  silence  of 
the  assured,  that  they  still  meant  to  adhere  to  the  ad- 
venture as  their  own.  It  is  not  necessary  to  offer  any 
opinion  on  the  second  point ;  if  it  wer6, 1  should  strongly 
incline  to  the  conclusion,  that  this  was  a  total  loss  of 
part 

.  JtloLBOTD  J.  I  am  of  tiie  same  q>inion.  This  was 
a  total  loss  by  capture,  and  has  never  ceased  to  be  so. 
What  was  done  here  was  entirely  the  act  c^  tl>^  ^ 

cspton; 
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captors ;  who,  instead  of  forwazding  the  ship  to  her  port        1816. 

of  destination,  sent  her  to  Bermuda^  and  neither  the  ship-     .  — -^ 

'  CoifOOAir 
owner  nor  'owner  of  the  goods  ever  had  possession  of       agcdntt 

ItfOXsov  Amr- 
her  again.    Therefpre,  as  it  seems  to  me^  the  loss  oon-  uu»  Cmpttij. 

tinned  to  be  a  total  loss  by  capture^  as  it  was  in  its 

oommencement.    On  the  other  point,  the  inclination  of 

my  opinion  is,  that  after  part  of  the  whole  cargo  was 

thrown  overboard,   there  was  a  total  loss  by  perils  of 

the  seas  ai  that  part. 

Judgment  for  the  plaindflfs  for  a  total  loss. 


The  King  against  The  Justices  of  Wohces-    S^iwMd, 

TERSHIBE. 

nnHE  overseers'  accounts  for  the  parish  of  Ebniy  Anapped 

Looett  for  the  years  1814  and  1815  were  allowed  mib' aooomni 
by  two  justices,  on  the  dlst  Marchj  1815.     Notice  of  nsstgoMnl 
appeal  against  the  same  was  given  for  the  sessions  to  be  ^^^  .Uow. 
holden  on  the  23d  April,  1816,  at  which  sessions  an  ^^*^ 
appeal  was  entered ;  but  the  Court  refused  to  enter  upon  ^  V^'u '-^'  ^ 
the  merits,  or  to  hear  the  appeal,  on  the  ground  that  re«p«ct,»  ra- 
it came  too  late.    And  the  question  was,  whedier  the  40  EUtu  &  % 
appeal  ought  to  have  been  to  the  general  quarter  ses- 
uons  next  after  the  allowance  of  the  accounts.     A  rule 
niai  having  been  obtained  for  a  mandamus  to  the  justice^ 
to  receive  the  appeal, 


Skiitti  who  shewed  cause,  contended,  that  the  17G.2. 
c.  SB.  5. 4.,  which  required  that  the  appeal  should  be 
made  to  the  next  sessions,  was  a  virtual  repeal  of  the 
43  EUz*  c.  2.  5. 6.,  which  gave  an  appeal  generally.  And 

Hh  3  he 
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JT^^  abllU  »fit  rcppi^  »  pmBfldmt  affirw^fe  U«»  y«k  ft  ii 
M^  Rtb(9nm(^  if  th«  sqb^egucQt  ftttute  rantaio  mattes  ogd* 
fflf^ff^  tnrjr  ta  thisi  fqi^ne^,  (a)  A«,  if  a.  fonofir  act  uyh  dut 
ft  j^^c  PPOP  9Ucb  a  tiJal  diaU  haTa  802^  a^year,  nd  a 
i^W  stat^ta  epacta  tbi^t  ha  shall  b^ve  3fi  vacki;  bm 
^  Uj^  statute,  thoue^  it  doth  aot  ^poas,  yet  k 
DecfSSmdly  iippliaii  a  ncigative,  aud  vivtually  vepesh  the 
former.  (6)  So,  though  the  43  Eli^f  has  inpaiad  no 
limiti^tion  as  to  t^e  time  of  araefiling^  y{it  tlie  17  G«2< 
enacts,  that  the  appeal  shall  be  to  the  next  general  or 
quarter  sessions.  This  latter  act,  therefore^  hath  abro- 
gated the  former,  because  they  are  contrary  in  matter. 
And,  thq;efQre,  it  has  beei^  adjudged  that  a{i  iipp^ 
against  a  poor-rate  must,  in  all  cases,  be  to  the  next 
sessions,  (c)  It  would  be  a  strange  construction,  then, 
^f  ibase  acts,  if  the  vety  same  words  in  the  lame 
tWQ  danias  were  to  bear  a  diflimiit  aansa  with  leipect 
ta  QTeraaers'  accounts  from  that  which  has  be<»i  given 
ta  them  with  respaa  to  ppar^rates.  'The  oasa  of  Jte 
fv  £ad  qf  Ashburniam  (d)  is  tbe  only  authoriiy  far 
IHcb    a  construction,  but  that  haa  never  yet  bs« 


FegAe  and  PuUe^^  contra,  rdied  principally  upon  4^ 
y«  l/}rd  AiUumiamf  giving  as  a  reason  why  its  aiitbe* 
P(7  PPfdd  not  baT«  been  reoqgnised,  that  it  had  bat 
lately  appeared  in  print.  And  tbay  said,  that  Jb^  v. 
Coode  regarded  only  appeals  against  a  poor-rate;  wberess 

fa)  pr.  Foiier*teas9y  11  ^ep.Ca.  a.  (ft)  Jwlf*  Ceni^^-f^ 

(c)  Sex  T.  Coode,  Cold.  464.  IBoU.  276.  &  C.  lie*  f.  ^v^^' 
gqU-W.     lAil^S7a..Sia      Mexj,jitkiiu,4T.M,ia.    Itetf»J^ 
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tlie  other  was  an  expre$»  dedsioa  up<ni  tbQ  pomt;       igie. 
and  in  Bex  ?•  Justices  of  DfxrHUkire  (a)  the  court  ooot       — — 
«d«re(l  it  a^  l^  no  memi  sattl^^  that  the  17  G,  2.  bad»     ^^I^^^"" 
in  this  r^pect,  repealed  th^  43  Eliz.    Altl^ough  it  may  ^oSS."^ 
be  difficult  to  make  a  distinction  between  the  two  ommi^ 
yet  it  may  be  observedi  that  to  limit  an  appeal  to  the 
nttt  seaiiops  agmnrt  overseers'  accq^nts,  >'b§r%  per- 
)mp%  the  mutters  of  accqunt  ara  vplmninqufi  and  f^om- 
pli^itod,  might  he  productive  of  gre^t  inpoqvepi^of ; 
to  it  loight  b0  impossible^  within  so  short  ^  peripds  to 
iiniwel  ^q  wiapnnt  and  detect  frwd. 

Xford  SuJsimo^QyQp  C.  J.    Ip  Jbi^  v.  CMi^  th? 
cas«  of  Jiftr  V.  X<r({  ^fi^K^A^tm  wm  brought  wdor  th9 

consideration  of  the  court,  and  yet  they  came  to  a 
design  dirqetly  opntriiry  tP  its  wd  wher«  gppd  ^nse 
tnd  conveqi^isfi  nr^  all  on  one  sid#»  pp9  is  ^liqpst  \^ 
to  rvglf^t  thftt  S^^t.  I^Hst^  note  of  that  qase  ev^  got 
into  print*  The  pl^in  n^mning  of  the  1 7  G.  8.,  in  enact- 
ing^ ;f  Thftt  it  shall  be  lawful  tp  appeal  to  thp  fte^ 
sessions,"  where,  by  a  preexistiqg  act,  the  appeal  was 
withpiit  liqaitation  pf  time^  is  to  negative  the  power  of 
appealing  to  any  but  the  nesL  In  Bex  v.  Coode^  Lord 
Mans/kid  was  of  opinipn  tbftt  th^  )7  G.  2.  did  confine 
the  appeal,  and  the  court  agreed  that  they  must  decide 
that  the  statute  had  repealed  the  43  JSiz.  in  this  parti- 
cular. I  feel  no  inclination  to  disturb  that  decision, 
considering  how  much  the  public  convenience  is  in  its 
favour.  I  know  not  to  what  difficulties  persons  whose 
property  is  liable,  and  those  who  are  bound  to  account, 
might  be  reduced,  if  we  were  to  adopt  a  different  con- 

(a)  l5JSatt,9O0, 

H  h  4  struction. 
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i81&       structioo.     With  respect  to  the  objectioDi  that  the  time 

may  be-too  short  to  prepare  for  the  appeal,  ii^  upon 

wmf*       any  oocasion,  this  should  be  made  af^pear,  the  appeal 
XtM  Jutieii  of  --.---. 


Wowaoa.    may  be  lodged,    aod  adjourned   on  a  proper  appli- 
cation. 

Batlby  J.  I  am  of  the  same  opinion.  I  think  that 
the  affinnatiye  words  of  the  17  G.  9.  must  be  taken  to 
imply  a  negative.  If  the  statute  had  been  silent  as  to 
the  time  of  appeal,  the  43  Elix.  would  have  attached; 
and  it  would  have  been  open  to  the  party  to  appeil 
at  any  time.  But  as  the  statute  empowers  the  party  to 
appeal  to  the  next  sessions,  I  think  it  virtually  impliei 
that  he  must  appeal  to  those  sessions,  and  to  no  other. 

Abbott  J.  I  agree  that  this  rule  muat  be  discharged. 
The  oonstrucdon  put  <m  these  statutes  by  my  Lord 
and  my  brother  Boyfey  appears  to  be  the  true  coDstmo- 
tion,  conformably  to  the  rule  for  the  construction  of  acti 
of  parliament  so  well  laid  down  in  the  old  cases,  and 
adopted  in  Bes  v.  Cdode. 

Rule  discharged,  {a) 

(a)  AMm^J.hadMteeouit. 
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CuLLEN  against  Butler.  8<uwtb^, 

Nbvembir 


SM. 


A  S8UMPSIT  on  a  policy  of  insurance  for  2002.,  On  a  policy  of 

upon  goods  on  board   the  ship  Indushy^  at  and  ^^Idi^tbe 
from  Ijmdon  to  the  Canary  Islands^  the  interest  bdng  ^^H^^/^ 
averred  in  the  plaintiff     The  pUuntiff  declared  in  the  ^*2t^1^ 
first  count,  upon  a  loss  by  the  perils  and  misfortunes  of  »p^«  •>"?'• 

flnng  upon  hory 

the  seas;  and  in  the  second  count,  he  averred,  that  the  miatiUng  htr 
•hip,  with  the  goods  on  board,  departed  and  set  sail  from  Hdd,  tiun  i» 
Jjondon  in  prosecutimi  of  her  intended  voyage  and  titled  to  i 


before  her  arrival  at  the  Canary  JskmdSf  to  wit,  on  the  !!£!r»*JS5^ 
7th  of  jy^,  &c.in  the  night  of  that  day,  the  master  and  ^^^^^^^ 


crew  of  a  certain  jBrfVisi  ship  called  the  lfiM&i%  bdieving  ^^^y 
the  ship  in  the  policy  mentioned  to  be  an  enemy's  ship,  ^'^^j!^^,/^ 
and  that  the  persons  on  board  thereof  were  then  and  otbcr  pml% 
there  in  a  hostile  manner  about  to  attack  the  Midas  Sembie,^tmt 
and  attempt  \o  board  and  take  her  as  prizes  did  then  not  a  peril  of 
and  there^  for  the  purpose  of  defending  themselves  and       *^ 
the  Midas  against  such  apprehended  attack,  but  without 
any  &ult  committed  or  done  by  the  master  or  crew  of 
the  ship  in  the  policy  mentioned,  fire  at  and  against, 
and  strike  and  pierce  with  shot  the  ship  in  the  policy 
mentioned,  whereby  the  said  ship,  with  the  goods  on 
board,  was  sunk  in  the  sea  and   lost      Plea,  mm* 
assumpsii. 

At  the  trial  before  Lord  EUenborough  C.  J.,  at  the 
London  sittings  after  last  Hilary  term,  the  jury  found 
that  the  ship  and  cargo  were  lost  in  the  manner,  and 
under  the  circumstances  stated  in  the  second  count. 
And^  they  found  a  general  verdict  for  the  whole  sub- 
scription, 
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\1^\^»       scriptioD,  subject  to  the  opinion  of  the  Court  upon  a 


CULLXW 


case  stating  the  above  facts.  And  the  question  was, 
Qgakui  whether  this  was  a  loss  covered  by  the  poHcy,  under  the 
words,  <*  perils  pf  |;b^  6ef^"  p;r  wdf^B  the  general  words^ 
<<  all  other  perils,  losses,"  &c.  The  case  was  argued  at 
^^Tiff  Itm  b^foi:^  thift  t^rni»  hy  Farke,  ft)r  tbo  pUdptiK 
Md  Jkr^ewM  fpr  tbfi  defendant 


Far  ike  irfaiptifi;  in  ^apport  of.  %hn  fint  count, 
pM  JHOmvfs  V.  ihrife^(a)^  Bulkt  v.  £u\€P(kiU  wl 
BmrUm  Yi  W(M^(vr4[fiU  from  wbiab  it  vay  dudnqsi 
that  this  luM  woa  properly  to  be  aaoouptad  a  pm)  of 
tba  s^at  And  aa  to  the  second  count,  it  ifai  said»  that 
k  is  not  aeeesfary  to  ^var  the  loss  in  the  very  voidi  af 
ikm  poliay,  but  if  ibe  fed  tdleged  toao^  witbiii  the 
fpaaning  ^  the  words  of  th^  poUcy»  it  is  suSaiant;  and 
tl)erefei!a,  perjmudem  ei  tu^Ugenti^m  wfogiMtfi  if  good, 
vitboDt  using  the  ward  f f  barratry.''  (d)  And  tha  gcneial 
iMids  in  the  policy  ought  to  be  oonstruad  to  extend  lo 
hmnr  of  fhe  ^  nature  as  thosa  mentioqed  hi&m, 
aaaoidtnglo tiie rule mufiiurauifm^  Collision, aficoidr 
log  to  Emerigoth  ia  a  loss  of  this  natnisa  (#){  and  aa^ 
flovdiog  to  tha  QrdanMmce  di  la  Manm^,  art.  6.,  the  risk 
pf  tha  assuner  axtand^  to  ^5  loutef  peHes  et  drnpimiyt 
qui  arrivaront  fut  mer  par  tempfetas,  nf ufrages,  ( 
flBiani^  abosdagas,  cbipigemans  de  Maita^  de 
da  va|Maan,  jat,  feu,  pivias,  pillages,  arret  de  Brino^ 
declaration  de  guerre,  represailles,  ei  genMmtmmd 
tmUei  avtr^  fsuffkmn  (h  mer  P  upon  vdkidi  iatlea  wards 

(a)  S  JSotf.  Ahr.  248.  jL  la     SiyU,  132.  S,  C, 
(0  AhboU  on  Skipping,  266.  4tb  ed. 

(rf)  Xrui^ht  r.  ComWidfc,  2  XA  Saym,  1349,     ffr,  Sj^U  ^  f. 
(e)  ike  Smkh  ?•  ikoti,  4  Taunt.  IS^.  - 
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ihe  comwmMm  obsesvos,  <*  Divers  auteurs  out  pM-  1816. 
tendu  que  les  assureurs  ne  sont  pas  twu$,  d«»  wa,  taulr  rjj^^M 
asfiul  wtraorfinaiipes,  a  m^W  que  la  polipe  ne  8oit  ^^ 
gmiaipale  pouiP  to^8  les  M«f  expnm^^  et  »an  e«prim£9. 
Mais  $«tte  excepUPDt  qui  m  poufiioit  que  doimar 
'inatiere  a  des  discussiooa  fiwqqeules,  n^est  pas  adioisHble 
INlvmi  QQUfly  a  la  vue  de  notre  article,  qui  comprend 
absolument  toutes  fortunes  de  mer,  s'il  n'y  a  quelque 
I'fttvlctian  paip  un?  omvepti^n  expreswt^'  Also,  ac- 
cording to  Emerigon  (a),  <^  Abordage"  is  0f  three  kinds : 
(I  1.  pan  fas  fi)rtuit;  i}«  pa^  la  faute  dea  gens  da  I'un 
4tf  nayives;  a«  sans  qU'On  sacba  par  la  faate  da  qoi 
i  c'ait  una  fiBHrlune  da  mwB ;'  '^  and  lyrthes  (i),  <<  pn  antand 
1  |iav  6>]rtnna  da  njai^'  toutes  las  partes,  at  toutas  las 
dfiinn»igM>  qui  i^rsiy^nt  sun  mav  par  cas  fiistai|.H  And 
hi  ooqaludfn  («)»  H  Mais  Ikqpinion  comwune  est,  que  las 
awiraars  f^pondantda  tous  Irs  aacidans»  quelque  inr 
inlites»  inconnuib  au  asitrfuvdinairas  quUIs  soianfc.'' 

Qn  the  ptbar  side»  it  was  arguad,  as  tQ  the  first  aaunt, 
that  by  *^  perils  oS  the  <ea,''  must  ba  understood  partly  aria- 
ing;>nm  ibe  leai  or  sfta  ^avusge,  an4  not  snab  as  aia  fu^nely 
perili  en  tbe  <ea  i  ifailber  aan  it  be  said  tP  ba  a  peril  of 
the  sea  wbere  the  loss  is  oceasioned)  ea  it  vras  berc^  by  the 
CiuU  of  one  of  the  parties*  {d}  And  aa  to  the  sacand 
aoant,  it  was  said  that  it  had  jiQi  haan  the  praqti^  in  this 
country,  vbatavar  might  ba  the  opiniqn  fjS  fbrdign 
jumtss  to  e](tand  the  general  voids  of  the  poU^  b^jioBd 
the  w!k^  aninnarated  in  itf  and  tha  wm  of  iEiadtovw  v- 

(a)  Ch.  IS.  s.  14.  (6)  Gh  12.  p.  959. 

(e)  ZB.^P,  388.  (/)  1  Eili.  N.  P.  C  444, 

Hunter 
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18J6.       HunUr  y.  PoUs  (a)»  and  1  Manh.  on  Jbisurance^  218. 2d 
edldon,  were  cited. 

In  the  course  of  the  argument,  the  Court  intimated 
the  inclination  of  their  opinion  to  be^  that  this  was  not 
properly  a  loss  by  ^^  perils  of  the  sea  ;**  and  they  took 
time  to  consider  thdv  judgment 

Cto'.  adtk  mtt. 

Lord  EiXENBOBouGH  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

As  the  Court  is  of  opinion,  that  the  plaintiff  ii 
entitled  to  recover  upon  the  second  count  of  this  de- 
claration, framed  upon  the  special  circumstances  of 
this  case^  which  clearly  seem  to  fiill  within  the  general 
and  comprdiensive  words  in  the  policy  subjoined  to  the 
particular  causes  of  loss  therein  specified,  viz.  "  all 
other  peri]s»  losses,  and  misfortunes,  which  had  or  should 
come  to  the  hurt,  detriment,  and  damage  of  the  said 
goods  and  merchandizes,  and  ship^  &c.  or  any  part 
thereof*'  it  becomes  less  material  to  consider  whether 
the  plaintiff  would  be  entitled  to  recover  as  fer  a  loss 
^  by  perils  of  the  sea,''  in  the  proper  and  strict  souse 
of  the  words,  L  e.  *<  ex:  marinie  tempestads  discrimin^" 
as  described  by  Emerigon;  which  loss  by  perils  of  the 
sea  is  the  specific  loss  stated  in  the  first  count.  If  it  be 
a  loss  by  perils  of  the  sea^  merely  because  it  is  a  loss 
happening  upon  the  sea,  as  has  been  contended,  all  the 
other  causes  of  loss  specified  in  the  policy  are^  upon 
that  ground,  equally  entitled  so  to  be  considered;  andit 
would  be  unnecessary  as  to  them  ever  to  assign  any  other 
cause  of  loss,  than  a  loss  by  perils  of  the  sea.  But  as 
that  has  not  been  the  understanding  and  practice  on 

(a)  ACamfk,N.]?.C*WS, 

the 
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the  subject  hitherto,  and  inasmuch  as  the  very  insertion 
of  the  general  or  sweeping  words,  as  they  are  called, 
in  the  policy  after  the  special  words,  imports  that  the , 
special  words  were  not  understood  to  include  all  perils 
happening  on  the  sea,  but  that  some  more  general  words 
were  required  to  be  added,  in  order  to  extend  the  re- 
sponsibility of  the  underwriters  unequivocally  to  other 
risks  not  included  within  the  proper  scope  of  any  of 
those  enumerated  perils,  I  shall  think  it  necessary  only 
to  advert  shortly  to  some  of  the  reasons  upon  which 
we  think  that  the  general  words,  thus  inserted,  compre- 
hend a  loss  of  this  nature.  The  extent  and  meaning  of 
the  general  words  have  not  yet  been  the  immediate  subject 
of  any  judicial  construction  in  our  courts  of  law.  As 
they  must,  however,  be  considered  as  introduced  into 
the  policy  in  furtherance  of  the  objects  of  marine  insur- 
ance and  may  have  the  effect  of  extending  a  reasonable 
indemnity  to  many  cases  not  distinctly  covered  by  the 
special  words,  they  are  entitled  to  be  considered  as  ma- 
terial and  operative  words,  and  to  have  the  due  eflfect 
assigned  to  them  in  the  construction  of  thu  instrument; 
and  which  will  be  done  by  allowing  them  to  oomprdbend 
and  cover  other  cases  of  marine  damage  of  the  like  kind 
with  those  which  are  specially  enumerated  and  occasioned 
by  similar  causes.  Emerigan^  in  c.  12.  5.  l.^.S60.  of 
his  Treatise  an  Insurances^  in  discussing  the  general  rule, 
that  assurers  answer  for  all  loss  and  damages  that  hap- 
pen on  the  sea,  says,  that  It  is  to  prevent  doubts  and 
vain  disputes,  that,  in  the  printed  formulas  (of  policies) 
the  following  words  have  been  inserted;  and  then  he 
instances  the  general  words  to  be  found  in  the  formulas 
of  most  of  the  principal  commercial  ports  on  the 
Omtineni :  **  All  inconvenienceSf  perils^  and  cos  JbrtuiiSf 

(which 


1816. 
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1816.       (which  may  be  translated  as  misfortunes^  scddents^  te;) 
~^^      loki^may  happen;''  and  generally  of  "«ff  perih  Md 
af^ainu      JbHunei  which  may  happen  in  what  manner  ttieoer^  oM 
wlfeA  eon  he  imagined"  is  the  proyision  ta  be  found  in 
the  formulas  of  Btmrdeaux  and  Antwerpi    Genendly  «lf 
<*  all  perils,  Jtniunes,  for  accidents  which  mag  happen^  tn 
what  manner  soever,  Jbreseen  or  unforeseen"  is  the  fentitda 
tX  Names.    And  that  of  Rmen  and  GenoOi  ^  general^  €f 
all  inconveniences,  foreseen  or  unfbreseeni      Toe  fomiiiia 
of  HanAurgh  is  of  all  *^  Cdgitatis  vel  imaginalis^  mitaiik 
vd  innsiiatis,  mdlis  exceptis"    But  although  there  be 
in  express  eiecluston  of  any  exception  by  die  terms  of 
the  lastHneittioned  policy,  the  reason  of  the  thing  ingrtfb 
an  im^ied  exception,  eren  upon  these  wotdsf  genend  is 
they  ftre^  that  is,  in  the  case  of  damage  etcasioiied  fay 
the  iault  of  the  asswtd ;  as  to  which  the  mle  i^-  <^  A 
oatme^Benerk  adpd  asseasrati,  nan  tenentwr  atseeuraioru!' 
Atad  Emerigon  (5.2.^.364.)  says,  <<  This  is  a  general 
ntle^  from  which  it  is  not  allowed  to  derogate  by  a  pact 
to  the .  contrary ;"   <<  NvUd  padione  ^ffki  potest  nt  dUrn 
prosstetur  "  and  he  quotes  P&tMer,  where  he  says^  ^  I 
cannot  ^ectudlg  {;pciMement)  contract  with  any  tme 
diat  he  shall  charge  himself  with  the  firtdts  which  I 
shatt  commit"    But  this  is  a  case  in  which  the  assured 
h^  by  the  terms  of  the  dedaration  and  finding  there- 
upon, expressly  exempted  from  the  imp'utatioil  of  blaine 
in  respect  to  the  loss  in  question.     It  is  no  objection  to 
the  plaintiff's  right  to  recover  nf^dnst  the  underwriten 
in  this  case,  that  he  may  have  also  a  right  to  recoter 
against  the  persons  by  whose  inunedtate  act  the  ^itnig^ 
wflcs  occasioned.     That  has  been  decided  in  the  caae  of 
a  damage  at  sea  by  collision.     The  only  inconveniende 
whkh  ean  be  suggested  as  likdy  to  arise  firom  a  liAiitd 

construction 
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ccrtidtnietioh  df  th^  words  perils  if  the  ieas^  occurring  in  1816» 
polieied  df  tesaranoe^  and  from  the  efi^ct  attributed  to  ^^ 
the  gcfnertd  words,  !%  that  In  doubtfiil  cases  th«  plain- 
tttP  will  feel  it  necessary  to  introduce  a  special  eount^ 
stating  the  particular  circumstances  bf  which  tbejosi 
Was  oticalioned,  instead  of  relying  up^n  a  count  framed 
upon  the  special  head  of  loss  ih  the  policy,  vit.  by 
perils  tof  the  seASi  or  tie  like.  But  this  incontenieUM 
will  be  well  oompeUMted  to  the  assured,  by  th&  ad*^ 
vantage  of  certainty,  by  which  the  risk  of  nonsuit  at 
the  triali  and  the  etpeMes  attendant  thereupon,  wHl  ber 
atoided. 

Judgment  for  the  plaint^,  {aj 
(«)  8M  jMift^y.  irnfmoi^  9  j9. 4^  J.  ass. 


Doe  oh  the  Detiiis^  of  th6  Earl  of  j£RS£t  and  satwrdi^, 
Othets  against  Smith. 

17*J£CTMENT  for  a  messuage  and  lands  in  Glamor^  Undwai^. 

ganshire.  Upon  a  special  verdict  the  case  was  this :  ^S^Z^imuA 
Bussyt  Lord  Manselj  Baron  Mansel,  of  Margam^  in  the  ^e^l^Li^fbr 
county  of  Gfamorgan,  deceased,  being  seised  in  fee  of  2Seo^^JS«e°" 
divers  manors,  lands,  &c.  in  the  counties  of  Brecon  and  ^•^  7*^2k 
Glamorgan^  comprising  (among  others)  the  premises  in  •ccurtomed 

rentSi  duties^ 
&C.  10  as 
A  tbeir^  h^  oontatned.hi  eVery  luch  fease  a  power  of  re-totry  fbr  nott-paytiient  of  tho  rent 
thereby  to  bo  resenred,'*  a  lease  for  99  years,  detennioable  on  three  liTet,  with  a  proriao 
for  re-entry,  *<  if  ti^e  rent  should  be  behind  or  ui^paSd  in  pfert  or  fti  en  by  the  space  of 
fifteen  days  ncit  after  the  day  of  payment,  and  no  sufficient  distress  oould  be  bad  on  the 
premises,"  was  held  to  be  a  valid  execution  of  the  power ;  and  that  evidence,  that  the  usual 
form  of  leaaca  of  the  estate  in  settleittent  for  years,  detennioable  on  thre^  lives,  as  weU 
prior  to  as  after  the  settlement,  was  with  a  simifar  conditional  proviso  for  re-entry,  waa 
•dnuaoible  avidenoe,  the  tenant  for  life  having  under  the  power  a  discretieti  as  to  the  tennt 
of  the  proviao,  which  the  power  required  gmerally  to  be  inierted  in  such  lease* 
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1816.  question,  hybis  will  of  llth  December^  1749,  devised 
^^  the  same  to  his  daughter,  Louisa  Barbara,  for  life^  with 
Etfl  of  JxMsr  divers  remainders  over;  with  power  to  his  said  daughter, 
in  consideration  of  marriage^  to  revoke  all  the  nies  and 
devises^  concerning  the  premises,  and  to  appoint  the 
same  and  the  fee-simple  thereof  to  other  uses,  as  she 
afterwards  did  by  the  deed  of  settlement  alter  mentioned. 
Lord  Mxnsa  died  on  the  29th  Navemberj  1750,  leaving 
his  said  daughter  his  only  child  and  heir  at  law ;  who 
afterwards,  on  the  2d  of  Jufy,  1757,  by  deed  of  that  date, 
in  consideration  of  an  intended  marriage  between  hersdf 
and  George  Venables  Vernon  the  younger,  afterwards 
Lord  Vernon,  revoked  the  uses  contained  in  the  said  will, 
and  appointed  the  lands,  &c.  devised  to  trustees  in  fee, 
to  the  same  uses  until  the  marriage;  and  afterwards  to 
the  use  of  the  said  6.  V.  Vernon  for  life^  withont  im- 
peachment of  waste ;  remiunder  to  herself  for  life,  with- 
out impeachment  of  waste ;  remainder  to  the  said 
trustees  in  trust,  to  support  contingent  renaainders 
diiring  their  lives ;  remainder  to  divers  other  uses  for 
the  benefit  of  their  issue,  and  of  the  issue  of  the  said 
Louisa  Barbara  ;  and  in  default  thereof,  to  such  uses  ss 
she  should  by  will  appoint,  &a  And  it  was  provided 
by  the  deed  as  follows,  <«  Provided  always,  that  it  shall 
be  lawful  for  the  said  G.  V.  Vernon,  sndL.AMofisd, 
his  intended  wife,  from  time  to  time  during  their  re- 
spective lives,  when  and  as  they  shall  respectively  be  in 
possession  of,  or  entitled  to,  the  perception  of  the  rents 
and  profits,  by  indenture  under  their  respective  hands 
and  seals  attested  by  two  or  more  credible  witnesses,  to 
demise^  lease,  or  grant  such  parts  of  the  said  manors, 
hnds,  &c  as  now  are  leased  for  life  or  lives,  or  f<»r  years 
determinable  on  life  or  lives,  to  any  person  in  posseasioo 

.  ;:or 
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or  reversion  for  one,  two,  or  three  lives;  or  for  any  18 J 6. 
number  of  years  determinable  on  one^  two,  or  three  lives»  — — ^ 
BO  as  there  be  not  on  any  part  of  the  same  premises  a  tM  of  Jirsit 
greater  estate  at  any  6ne  time  than  what  will  be  deter*  &m«. 
minable  on  three  lives,  and  so  as  on  every  such  lease 
for  life  or  lives,  or  for  years  determinable  on  a  life  or 
lives,  there  be  reserved  during  the  continuance  there* 
of  the  ancient  and  accustomed  yearly  rents,  duties, 
and  services,  or  more,  or  as  great  or  beneficial  rents, 
duties,  and  services,  or  more^  as  now  are^  or  at  the  time 
of  demising  the  premises  were  reserved  for  or  in  respect 
of  the  same  premises  respectivdy,  or  a  just  proportion 
of  such  ancient  or  then  present  reserved  rents,  duties, 
and  services,  or  more^  according  to  the  value  of  the 
premises  so  to  be  leased,  (except  heriots  which  shall  or 
may  be  varied  or  compounded  for  according  to  the  will 
of  the  said  G.  V.  Vernon  and  L.  B.  Mamd) :  all  such 
rents,  duties,  and  services  to  be  incident  to^  and  go 
along  with  the  reversion  and  remainder  of  the  premises 
expectant  on  the  determination  of  the  leases,  and  io 
AS  there  be  contained  in  every  such  lease  a  power  of  re^ 
entry  for  non-payment  qf  the  rent  therdy  to  be  reserved  i 
and  so  as  the  respective  lessees  be  not  by  any  express 
clause  freed  from  impeachment  of  waste;  and  so  as  the 
said  respective  lessees  do  seal  and  deliver  a  counter- 
part ;  and  also  by  indenture  or  indentures  under  tbeur 
respective  hands  and  seals,  attested  as  aforesaid,  to  de- 
mise^ lease,  or  grant  any  of  the  said  manors,  Jcc  and 
parts  and  shares  of  manors,  &c.  for  any  term  of  years 
absolute  not  exceeding  SI' years,  to  take  eSect  in  pos- 
session and  not  in  reversion,  or  by  way  of  future  interest, 
so  as  upon  every  such  lease  tliere  be  reserved  during 
the  continuance  thereof  so  much  or  as  great  and  ben»- 
VoxhV.  li  fknal 

# 
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1816.  ficial  yearly  ond  o:her  rent  ond  rciitif  and  oilier  temcci 
praporliunably  at  now  are  (inid^  or  tlio  best  and  hmmi 
£ari  of  JxAtBT  improTed  yearly  rent,  without  taking  any  6nc»  or  any 
$mtf.  thing  in  the  nature  or  in  lieu  thercofi  to  be  ineident  to 
and  go  along  with  the  reversion  and  remainder  ex« 
peotant  on  the  determination  of  the  said  respective 
leases;  and  so  as  the  respective  lessees  be  not  by  any 
acpress  clause  freed  (ironi  impeachment  of  waste;  and 
io  as  the  said  respective  lessees  do  seal  and  deliver 
a  counterpart ;  and  so  as  in  every  such  lease  there  be 
contained  a  clause  of  re-<xitry,  in  case  the  rent  should 
be  unpaid  by  the  space  of  28  days  after  the  times  ap» 
pmnted  for  payment  tliercof;  and  also  by  indenture 
imder  their  respective  hands  and  seals^  attested  as  afore- 
said^  to  demise^  lease,  and  grant  all  or  any  part  of  the 
bndsi  hereditaments!  and  premises^  whereupon  any  mine 
Aow  is  open,  ot  whereon  any  person  dball.be  willing  Io 
open  any  mine  or  s^ougli,  or  other  thing  which  may  bt 
necessary  for  the  digging  and  getting  of  lead  or  copper 
ore^  or  any  metal  or  mineral  whatsoever,  unto  any 
|ienon  for  any  term  of  years  not  exceeding  31,  to  lake 
effisct  in  possession  and  not  in  reversion,  or  by  way  of 
future  interest;  and  so  as  u|)on  every  such  lease  there  be 
reserved,  during  the  continuance  tlieri?oi;  sttch  part  of  the 
lead  or  copper  ore,  cobl,  anil  other  produce^  to  be 
gotten  from  the  said  mines,  or  luch  yearly  rent  as  can 
be  reasonably  bad  without  taking  any  fincb  or  any  thing 
in  tbe  nature  or  in  lieu  thereof,  to  be  incident  to  ond  go 
along  with  the  reversion  and  remainder  cscpedant  on 
tbe  determination  of  tlie  said  resp^tive  leasee  $  atid  so 
as  the  respective  lessees  be  not  by  any  express  danse 
free  from  impeachment  of  waste,  otiier  than  in  tbe 
necessary  and  reasonable  mining  or  working  thereof ^ 
,.  |»Aso  as  the  said  respective  lessees  do  seal  aMi  ddiver 
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9M  #0te 

and  working  tlic  i4iid  mincf,  kc  A»  Art  ummU^  ikk  flMtf  Jmm^ 
iertod  ia  Immw  of  the  like  nature/'  2ttSk 

The  nNu-rk^e  took  effect  on  tlie  20|b  oftAi^  1 7<7|  Mil 
«fterw«rd«,  on  tbe  5tli  oSSepimber,  1808,  (bt  smI  JJMd 
V€rmm%  by  indenture  of  tliat  dat^  in  eonisidenOioa  of  ibe 
iurreadcr  of  a  furmer  lease»  and  of  1054  pgid  lo  iiilV 
nod  of  ibc  yearlj  rents  thereby  reserved*  danieed  lo  C 
and  H.  Smiii  the  premises  m  questioni  iai^itbm  to  tbemi 
ilieir  executors  and  adminiKtrotors,  from  ihf  day  of  iha 
date  thereof  for  09  years^  if  tiicy  aod  JcAu  SmM^  Aon  «f 
the  said  C.  AsiM,  or  eitlier  of  ibem,  aliould  solQBgU¥e»«l 
the  yearly  rent  of  2/.,  payable  at  Mkbaebntis  aad  La/^* 
dtgf$  and  one  couple  of  fat  capons,  «r  lf»  M  in  Iwi 
thereof  at  theoption  of  Lord  r»  or  the  peraon  ontitM 
lo  the  inheritance,  also  an  beriot  of  the  best  b$mit^  m 
40s.  in  lieu  thereof  at  the  like  optiaOf  upon  the  drrrain 
of  every  tenant  dying  in  po«essioi^  aad  a  like  beritfl 
upon  every  assignment  or  alienation*  ^d  die  aaid  d  . 
«od  H.  SmUkf  for  thcmselvei^  their  lieiM,  &a  sm^ 
naoted  to  and  with  Lord  V^  his  hein^  aad  to  aad  tkilk 
such  person  to  whom  tbe  immediflte  AeeboM  shouU 
bclon|{^  to  pay  tlic  said  rent  and  Jieriotsi  ftomdei  Aai^ 
yal  mgf  iuamt  dmiag  ike  said  ttUUs  iigftiy  ffrmd$i$  Mr 
taid  r€9U  rf2l^  atuleveiy  or  am/^ike^im^§m>kii^  ^ 
sermUJouSf  tmd  farads  Hereby  remnedf  «r  my  jpaif  . 
thiveaf^  simdd  be  beiiud^  unpaid^  4Mr  midmm^  m  ftarim 
UalUhjtihe  ^pace  qfJifttm  dnjf$  mjU  tmer  w^jfim  mjf 
or  mibwir  ^  tie  dmjft  or  iime$  whereat  m  ^tketwfm  At 
Mmetm^loiKpaid9dong^4Hrperfbrmed^midmi 
dktrcu  Mr  diUre^et  could  be  bad  upou  the 
rnktmltl  <4r  Mua«  ami  011  HTMam^  Aen^  *«Af  ^ 

lis  >% 
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1816.      Jkitty  raised^  levied^  and  paid^  &c. ;  6r  if  nny  defauU 

^"~"      Bliould  be,  by  ihe  said  C.  and  if,  Smiih,  their  executors, 

fivloT  JsMir  administrators,  and  lissigns,  in  tlie  payment  or  perform- 

^MOftm  ance  of  all  or  any  of  the  reservations,  covenants,  and 
agreements  hereinbefore  on  their  parts  contained,  then 
and  from  thenceforth^  in  all  or  aity  or  either  of  the  said 
eases  it  should  and  might  be  Uvwful  to  and  for  the  said 
Lord  Vernon,  his  heirs  and  assigns,  and  the  person  to 
wham  the  freehold  or  inheritance  of  the  premises  should 
as  aforesaid  belongj  into  and  upon  the  said  premises  to 
re-enter,  and  the  same  to  have,  as  in  his  and  their  former 
and  proper  estate,  &c*  The  former  lense,  mentioned  to 
be  surrendered  in  the  indenture  of  Uie  5th  September, 
1803,  was  a  lease  of  the  same  premises,  for  a  term  of 
years,  determinable  on  three  lives,  which  was  a  subsist* 
ing  lease  before  and  at  the  time  when  the  above-men* 
tioned  settlement  of  the  2d  July,  1757,  was  made,  but 
.  the  lives  therein  hod  dropped  previously  to  the  day  of 
the  demise  in  the  declaration.  The  several  rents,  duties, 
reservations,  and  payments,  reserved  by  the  said  in* 
denture  of  the  5th  of  September,  1803,  were  the  ancient 
and  accustomed  yearly  rents  and  services,  and  were  as 
great  and  beneficial  as  those  at  the  time  of  making  the 
said  settlement  of  the  2d  o£July,  1757,  or  at  any  time 
thereafter ;  and  the  usual  and  accustomed  form  of  leases, 
of  the  estate  contained  in  the  said  settlement,  for  lives, 
or  years  determinable  on  lives,  as  well  prior  as  snbsc* 
quent  to  tHat  settlement,  was,  with  a  conditional  pro- 
viso of  re-entry,  similar  to  that  in  the  said  indenture  of 
the  5th  of  &p/0m£fr,  1803.  C.  5miM,  one  of  thclives^ 
died  on  the  1st  day  of  January,  1813.  H.  and  J.  Smith 
are  still  living.  The  special  verdict  then  derived  tide 
to  the  lessor  of  the  plaintiff,  under  the  will  of  the  said 
^"  Louin 
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Louisa  Barbara  Lady  Vernofij  who  died  on  the  Ist  Ja*       1816* 
mtaiy,   1781,  and  by  subsequent  conveyances,  to  all  iho     D^Tdon. 
lands  and  tenements  devised  by  the  said  will  of  the  said  Ewlof  J«»«t 
Lord  Mamely  subject  to  the  life-estate  of  the  said.  Lord       ^ht^nu, 
Vernon^  who  afterwards  died. 

Arid  two  points  were  made  for  the  plainti£P  upon  this 
special  verdict,  1st,.  That  the  lease  of  the  5th  September^ 
1803,  was  not  a  valid  lease  under  the  power  given  by 
the  marriage-settlement  of  Lord  and  Lady  Vernon. 
2dly,  That  evidence  ought  not  to  have  been  received  as 
to  what  had  been  the  form  of  other  leases  of  the  estates 
contained  in  the  said  marriage-settlement,  and  that  the 
finding  as  to  what  had  been  the  usual  and  accustomed 
form  of  other  leases  was  wholly  irrelevant. 

These  points  were  debated  at  Seijeanii  Lin  before 
this  term,  by  Liiikdale  for  the  plaintiff,  and  Giffbrd 
for  the  defendant.     The  argument  for  the  plaintiff  was 
in  substance  this;    that  by  the  power,  as  it  regards 
leases  for  lives  or  for  years  determinable  on  lives,  it 
was  required,  that  in  every  such  lease  there  should  be 
contained  a  general   clause,   that  is,  unconditional  as 
to  time  and  circumstances,  for  re-entry  for  non-pay- 
ment of  rent;    whereas  this   re-entry  was  restrained 
for  fifteen  days  after  the  day  of  payment,  and  by  a 
amdition  that  a  sufficient  distress  cannot  be  had  on 
the  premises.    As  to  the  former  of  which  restraints, 
Lilt,  sects.  S25.  328.  were  quoted;  and  it  was  said,  if 
the  re-entry  might  be  postponed  for  fifteen  days  after 
the  day  of  payment,  as  well  might  it  be  for  a  month  or 
for  half  a  year  after,  whereby  the  interest  of  the  rever- 
sioner would  be  greatly  prejudiced ;  and  where  it  was 
intended  by  the  power  that  time  should  be  allowed,  it 
is  so  expressed,  as  upon  leases  for  years  absolute,  twenty, 
dgbt  days,  after  the  day  of  payment,  are  allowed ;  whence 

us  '  i^ 
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IMA      it  Xith»w^  tlmt  where  no  lime  id  expt^cswct?,  it  wm  in* 

TTT\      Mk]^  that  none  shooUl  be  ftiloweil.  Ami  Caw  v.  />^  (•  > 

AH-of  Jiatf  #i»  eked  at  mi  Aitthoriry  to  »l>i«w,  thm  a  profk^  fiir 

iiUk.       i«MNlti^y  if  no  snfficifm  (listrms  can  b^  hiMl,  it  ncH  kl 

conrormity  to  such  a  power  as  ibe  fireieiit^  mmI  iha 

mme  wm  rvcogmxed  in  Doe  t.  AteyNr.  {b}    In  Haikf  ?. 

Shm  {€)  iin  Icaie  was  nphvld  on  a  different  graucid 

U^xm  the  second  pdnl  it  wa*  laid^  that  the  antfiorkj  of 

ftwh  V.  ilbo/A  (^>,  in  ^hicb  cai«  tvklcme  of  Airnier 

na  rceeited  to  exphiin  ilia  meaniiig  of  a  aoi«* 

for  renciNd^  had  froqtitmly  been  detdaili  ift  hi 

t*Mit9{g%  Md IgpddM yf.  Mr>(i) 

Ob  tbo  otttar  htM,  k  wae  denied  tbal,  iaeofAi^  to 
llin  ftir  inlerp-etation  of  thin  power^  k  re-entry  nm 
lafulini  at  the  daya  on  wliicb  tin  rent  nna  pa^nUo)  Ibr 
thapowes  only  n^^^  that  hi  every  lease  sacb  aatli*pr#t 
atnt  ^  there  ba  aontained  a  power  of  re-entry  far  nan* 
pnynent  of  the  rent  thereby  rcsened;''  and  bem  die 
laasn  doea  eontain  such  a  power,  not  imicod  of  imaM* 
diate  r»<nlry,  foe  that  is  not  required^  but  of  re«entvy 
in  Hftoan  daya  after  tlie  day  of  payment;  as  to  whkhi 
the  nrgnaKui  that  it  might  as  well  have  been  enteoded 
to  a  monlb  oe  balf  a  year  after  does  not  bdld,  bseaosa 
the  «ataosi<ni  wiil  only  be  good  if  it  btf  reasonabt^  and 
Ufaetbar  reasonable  or  not  must  dqsend  npoa  what  is 
nsnal»  or  wliat  was  before  and  has  sitiee  been  dune  in 
simdnr  kasea  of  tho  iane  premises)  as  to  ^kicb  the 


(a)  15  £rrj|,  118.  H)  Ante,  toI.  ii.  27^. 

(e)  loji.  Rep,  31  d  (i/)  eW/i.  619. 

(i)er«i.t9&  (/)  iM.esa 
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finding  horc  is  coiiclufiivc.     Wiih  respect  to  Coxe  y.        1816« 
JQLsy,  it  forms  no  riilo  for  the  decision  of  this  case, 
which  turns  upon  a  tiittilly  difil*rcnt  state  of  facts,  and  Bsri  of^JcBttr 
upon  tlie  intention  of  the  settlor,  who  created  tlie  power;  . 
besides,  HxMfy  v.  Scoii  is  couira.    And  it  is  remaricabla 
that  in  Jbitrx  v.  Vcmey  (a),  where  the  powev  required  a 
claasa  of  re-entry  as  general  as  the  present,  and  thtf 
least  contained  a  clause  of  re-entry  for  non-payment  of 
the  rent  in  forty- twp  days  after  tlie  day  of  payment, 
tboog^  the  validity  of  tlie  lease  was  disputed  on  varloiif 
grounds,  this  objectieta  was  never  mentioned,  so  little 
i  it  thought  tenable. 


At  the  conclusion  of  the  argqment  Lord  BUmkarm^ 
C.  J.  si|id,  that  this  was  a  ca^e  very  fit  to  be  oonsideredf 
vhctheir  it  were  viewed  with  nsgard  to  the  magnitude  of 
the  property  in  dispute,  or  as  affecting  the  general  eon- 
structioa  of  powers  of  thi^  sort ;  that  only  two  Judges 
wera  in  a  situatioii  to  prpuqunee  any  judgment,  the  other 
two  having,  when  at  the  bar,  been  engaged  in  |he  isase. 
B^baps,  bis  Lordship  added,  it  might  come  to  a  very 
nine  and  critjcal  consideration  as  to  the  import  of  the 
term,  a  poaoer^  whether  a  meant  m^  ot  some* 

Lord  fiLLUMAouMsi  C.  h  maw  deliiered  tbfi  j^jlgf 
ipenl  of  the  Court. 

This  was  an  cjectmenl,  brought  tQ  re$x)ver  fceptftiyi 
lands,  leased  uwkf  the  autborily  of  a  power  confined 
io  the  anarriage-settlement  of  Mr«,  afterwards  Lord 
irei^wa,  mi  LoMsa  Barbara  Mqm^il^  |iif  vlfe.    T)i^ 
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1816.       power  is  as  follows :  (here  bis  Lordship  read  the  power.) 

^~rr  .     There  are  otiier   provisioDs  which  relate  to  leases  for 

K«rl  of  Jsunr.  years  only,'  so  as  there  be  reserved  the  like  beneficial 

Smth.  rent  as  now  is,  or  the  best  and  most  improved  yearly 
rent,  &c  (and  then  as  to  leases  for  years)  that  there 
shall  be  contained  a  clause  of  re  entry  in  case  the  rent 
be  bdiind  or  unpaid  by  the  space  of  S8  days  after  re- 
aerved.  The  first  part  of  the  power,  therefore,  rdates 
to  leases  for  lives,  or  for  years  determinable  upon  lives, 
upon  which  it  would  be  sufficient  to  reserve  the  ancient 
rrats ;  and  the  second  part  of  the  power  to  leases  for 
years,  upon  which  the  best  and  most  improved  yearly 
rents  that  could  be  reasonably  had  or  obtained,  were  to 
be  reserved ;  and  upon  the  former  (leases  for  lives  or  for 
years  determinable  on  lives)  there  was  to  be  *<  a  proviso 
of  re-entry  for  non-payment  of  the  rent  thereby  to  he 
reserved;**  upon  the  latter  (the  leases  for  years)  there 
was  to  be  a  clause  of  re-entry,  in  case  the  rent  were  be- 
hind  or  unpaid  by  the  space  of  28  days  after  the  times 
appointed  for  the  payment  thereof;  in  the  one  case  it 
being  left  undefined  what  was  to  be  the  tenor  of  the 
clause  of  re-entry,  in  the  other  it  being  provided  that 
such  dause  should  fix  the  right  of  re-entry  to  the  period 
of  88  days  after  the  rent  should  have  become  due.  The 
same  Lord  Vernon^  who  is  mentioned  in  the  said  mar- 
riage^settlement  and  leasing  power  therein  contained, 
(and  who  was  tenant  for  lifc^  with  a  poa-er  of  leasing 
under  that  settlement,)  afterwards,  on  the  6th  of  Sep- 
iembeTf  1803,  executed  a  lease  to  one  Charles  Smith  and 
Heftry  Smithy  for  years  determinable  on  lives ;  such  lease 
is  now  sought  to  be  set  aside  by  this  ejectment^  brought 
by.  the  lessors  of  the  pliuntifl^  who  have  since,  by  devise, 
fOid  bv  lease  and  release,  become  entitled  to  the  pre- 

laises 
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1111866  in  question,  in  fee,  subject  to  the  lease  created  1816. 
under  this  power;  which  is  now  souglit  to  be  set  aside,  D^TdTm. 
on  the  inround  of  its  not  beini;  confornmbie  to  the  terms  ^^^  ^  .^*' 
of  the  power  on  the  subject  of  re-entry,  which  such  a  Smaiu 
lease  (f.  e.  a  lease  for  years  determinable  on  lives)  is  re- 
quired by  the  power  to  contain.  The  power  directs  that 
there  be  contained  in  every  such  lease  **  a  power  of  re- 
entry for  non-payment  of  the  rent ;"  it  does  not  say  what 
power,  but  **  a  power  only ;"  and  it  does  so.  The 
lease  executed  under  this  power  contains  the  following; 
provision :  **  Provided  always,  that  if  it  sjiali  happen,  at 
any  time  during  the  said  estate  hereby  granted,  that  the 
said  yearly  rent  or  sum  of  21L,  and  every  or  any  of  the 
duties,  services,  reservations,  and  payments  hereby  re-, 
served,  or  any  part  thereof,  shall  be  behind,  unpaid^  or 
undon<^  in  part  or  in  all,  by  the  space  of  fifteen  days 
next  over  or  after  any  or  either  of  the  days  or  times 
whereat  or'wbereupon  the  same  ought  to  be  paid,  done^ 
or  performed  as  aforesaid,  and  no  Sufficient  distress  or 
distresses  can  or  may  be  had  and  taken  upon  the  said  pre- 
mises, then  and  thenceforth  it  shall  and  may  be  lawful  to 
and  for  the  said  George  Lord  Vemtmj  his  heirs  and  as- 
signs, and  the  person  and  persons  to  whom  the  fi*eehold 
or  inheritance  of  the  premises  shall  belong,  uix>n  the  said 
premises  hereby  demised,  and  into  every  part  and  parcel 
thereof,  wholly  to  re-enter,  and  the  same  to  have,  hold,** 
&C  The  lease  likewise  contains  provisions  for  re-entry 
upon  other  defaults  and  breaches  of  covenant ;  but  as 
the  power  in  question  only  relates  to  re-entry  for  no/i- 
payment  qf  rentj  the  statement  of  the  others  is  imma- 
terial. It  is  contended,  that  the  leasing  power  requires 
that  a  provision  for  re-entry  for  non-payment  of  rent, 
pertly  general  and  unqualified  in  its  terms,  should  be* 

es^ressed 
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1816.        by  them,  in  a  case  where  the  framer  of  the  restraint  had 

7"       it  in  his  power  to  have  prebcribcd  the  rule  in  such  terms 

Earl  of  Jkrsbt  as  l)c  pleatied,  and  which  would  have  obviated  all  doubt, 

againsi 

Sjutu.        and  which  he  might  reasonably  Iiave  U'cn  expected  to 
have  done,  had   he  thought   the   powers  of   re-entry 
in  the  subsisting  leases  open  to  objection.     In  such  a 
case,. we  do  not  conceive  ourselves  as  contravening  any 
legitimate  rule  of  construction,  when  wc  hold  that  the 
restraint  of  leasing  should  not  in  this  case  be  carried,  in 
construction,  to  an  extent  which  is  to  leave  no  discretion 
in  the  person   executing  the   power.     And  supposing 
we  are  right  in  so  holding,  we  further  think  that  the 
discretion  which,  upon  such  construction,  is  necessarily 
left  to  the  person  who  is  the  object  of  the  power,  has 
been   well   exercised   in   the  present  instance.     As  to 
the  other  objection,  which  has  been  taken  to  the  ad- 
mission in  evidence  of  other  leases  of  the  same  premises, 
in  order  to  prove  as   stated  in   the  special  verdict, 
that  the  u^ual  and  accustomed  form  of  leases  of  the 
estate  contained  in  the  marriage-settlement  or  deed  of 
2d  Ji/^,  1767,  for  lives,  or  years  determinable  on  lives, 
as   well  prior  as   subsequent  to  that  settlement,  was 
with  a  conditional  proviso  of  re-entry  similar  to  that 
in  the  indenture  in  question  of  5lh  September^  1803; 
this  objection  does  not,  upon  the  view  wc  have  already 
taken  of  the  case,  arise  in  the  present  instance      For, 
if  we  arc  right  in  holding  that  the  person  who  had  to 
exercise  the  leasing  power  had  any  discretion  as  to  the 
terms  of  that  proviso  of  reentry  which  he  is  generally 
required  to  infeert  in  his  leases,  for  years  determinable 
on  lives,  he  might  certainly,  with  great  propriety,  refer, 
to  those  former  leases  as  a  guide  to  .the  discretion  which, 
he  should  exercise  on  tjt^e  subject;  and  the  Court,  in. 

judpny 
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judging  of  the  manner  in  which  such  discretion  had        1816. 
been  exercised,  might  as  fitly  look  to  the  former  leases      jJ^TlJ^ 
on  the  subject.     Upon  this  ground  it  is  unnecessary  to  Ew*  of  Jkmkt 
discuss  the  cases  of  Cooke  v.  Booth  and  Iggidden  v.  Mary,        Smith. 
which  do  not  apply  to  a  case  of  a  lessor  who  has  a  dis- 
cretion to  exercise  as  to  the  terms  of  his  leases.     There 
are  other  grounds  also  upon  which  the  admissibility  of 
this  evidence  miglit  be  maintained,  which  were,  in  part, 
discussed  on  the  argument,  but  which  are  not  neces- 
sary to  be  adverted  to  again  upon  this  occasion.      The 
result  of  our  opinion  upon  the  wholo  is,  that  the  lease 
in  question  is  not  at  variance  with  the  power ;  that  the 
former  leases  were  properly  admissible  in  evidence,  and 
that  the  defendant  is  entitled  to  the  judgment  of  this 
Court. 

Judgment  for  defendant,  (a) 

(a)  This  jud^ent  wu  ftfterwardt  reversed  ia  the  Court  of  Exchequer 
Chmnbery  (ice  1  Brotl.  ^  iKng.  97.);  hut  tlte  judgment  of  the  Eicbcquer 
ChambiT  was  aftcrfrards  reversed  in  the  Houw  of  Lords,  and  the  Judg* 
mcnt  %>f  this  Court  affirmed.    See  8  JDrod,  {•  Bimg.  473. 
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sbiwi^pb  Do£  on  the  several  Demises  of  Scorr  and 

Otliers  against  Roach  and  Others. 


*?^^^»  TN  ejectment  for  certain  messuages  and  lands  in  the 


hb  hcira  and        __  ^ 

•«ignf  forever,       iiarUh  of  Carisbrookc^   in  the  Jde  of  Wigkit  upon 

and  if  X  iVl 

■hall  happen  to  eight  several  demises,  tliere  was  a  verdict  lor  the 
imr!>f  hL*"^  plaintifl;  at  tlie  Lent  assizes,  1815,  for  the  oountj  of 
beftMteTM  the  Hanis^  subject  to  the  opinion  of  the  Court  on  the  fill- 

body  of  his  •       . 

pre^twife.or  lowmgcasc: 

iH^l^u^  Jaiwr  Bussell  being  seised  in  fee  of  the  prcmim  ia 
J[JJ[^^'^jJ|;  question^  by  her  will,  dated  «5th  Jidjf,  1775^  after  an 
toXi^.,and     introductory  clause,   stating    that   thia  was  her  wil^ 

DM  hcir%  after 

the  death  of  J.    touching  the  settling  and  disiposing  of  such  worldly 

3r.,  and  hit  .     i      .      ,  i  ^     i 

wife  or  wive«  goods,  chattels,  and  estates,  as  it  had  pleased  God  to 
go  and  mnain  bicss  her  With,  and  directing,  first,  that  all  her  just  debts 
£enof  Jir.2>M  *"^1  funeral  expenses  should  be  paid  by  her  exctnMr, 
jJjJJII^Jji^Jy"  within  a  convenient  time  after  her  decease,  and  be- 
at tenants  in  queathing  to  her  sun  John  Pope^  her  heir  at  law,  one 


Held,  that  J  M  guinea,  to  buy  him  a  ring,  and  devising  to  her  grand- 
withciuti<«uein  son,  Hemv  Tvattle  and  his  heirs  oil  her  riirht  or  sliare 

the  lifetime  of     .  ^        , 

tartatrii,  icav-    in  one-fourth  part  of  a  mill  at  Carisbi^ooke^  and  giving 

who  Mirrived  Sundry  legacies,  which  she  directed  should  be  paid  by 

remainder  to  her  exccutor,  at  the  end  of  twelve  calendar  months  after 

ji!S'!"which'  her  decease,  devised  as  follows:   •'Also  all  my  lands, 

bmarantin.  ^<?"<?n>tnts,  mcssuages,   and  hereditaments,  wliatsoever 

?jr  ^v'hiSI*"  ^^^  wheresoever  they  shall  be,  whereof  I  or  any  other 

aurvived  teita* 

trie,  might  take  cflcct  as  an  executory  deviM.  so  a^  to  preserve  tlie  limitation  to  the  children 
of  U.  Dp  and  that  the  children  cf  jif  />.,  lirin^r  at  the  drath  of  testatrix,  toffriher  with  an 
aflerhom  child,  loolc  an  estate  for  1  fv  in  rqusl  shares  at  the  dentli  of  ifie  widow  f]€  J.  «V» 
and  that  tlie  shares  of  »uch  of  the  children  an  died  after  testatrix,  and  liefore  the  widow  of 
/.  ^.,  did  not  pass  to  the  survivors,  but  went  to  the  heir  dt  law  of  testatrix. 
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perwin  or  persons  in  trust  for  me  is  or  arr,  or  shall  lild. 
or  nwy  be  seised  or  possessed  of,  or  interested  itii 
or  entitled  unto,  in  possession,  reversion,  remainder^ 
or  expectoncy,  or  whereof  I  have  any  power  to  dispose  iuMkoi. 
(except  what  I  liave  in  tliis  my  wilt  before  ^iven),  / 
gheand  devisd  unio  myghmdsorif  John  Newnham^  ih 
hein  and  auigns  far  cver^  and  all  the  rest,  residue,  and 
remainder  of  my  goods,  chattels,  money,  and  leeuritict 
ibr  money,  of  what  nature  or  kind  soever  they  be,  and 
wheresoever  they  shall  be,  and  all  my  stock  and  pcrsolial 
estate  whatsoeverv  and  not  hereinbefore  disposed  of^  I 
give  and  bequeath  unto  my  said  grandson,  John  Newn^ 
ham^  subject,  nevertheless,  to  the  payment  of  the  several 
ifgacicf  and  weekly  sum  above  mentioned ;  prmided  mU 
teiSfS^  nevertheless^  and  it  is  wy  mU^  inttfit%  nwd  true  mean^ 
fng^  that  tfny  said  grandson^  Jolm  Newnbam,  AaU  happen 
to  die  wOhaut  aty  isstie  of  his  body,  kmftdfy  begotten  m 
the  body  qf  kis  present  vAfe  that  now  is,  or  on  the  body  ot 
bodies  if  any  subsefpeeni  wf/e  or  wives,  that  those  kiea^ 
suageSf  ^.  with  the  appui'tenanecs  that  J  have  nfur^  given 
wUo  tie  said  John  Newuham  mid  his  heirs^  ttfter  ikk  ' 
dtaih  of  the  said  Jolm  Newnham  and  his  w^  or  wivis 
as  aforesaid^  shaU  go  and  remain  to  all  the  children  ofniy 
grandanghterf  Mary  Dennett,  share  and  share  alitts  andtn 
hold  as  tenafds  in  common,  and  not  as  joint  tenants***  And 
elie  appointed  the  said  Jtthn  Nermham  sole  executor  of 
iier  saitl  wilL  John  Newnham  dicti  without  tssnf\  in  tite 
lifetime  of  the  tcslatrix^  leaving  a  widow.  The  testatrix 
died  on  thb  fi7th  November,  1781,  u-ithmit  revoking  or 
altering  her  will,  at  whose  death  John  Popr^  her  oitiy 
•on  and  heir  at  law,  entered  into  pcisscssiion  of  the  lands 
in  qnestiiNH  and  held  them  during  his  lffi.%  and  tliese 
dMtting  under  kim  have  aiftce  cootiuued  i»  poises>io<» 
^v*.  ami 
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ISliSi       and   the  defendanto  who  cUiim  under  biai»   and  are 

^     ,  ._       also  the  heirs  at  law  of  the  testatrix,  are  now  in  poe- 
Pox  am* 

^^H  sessim.  At  the  death  of  the  testetrix  there  were  Imng 
ten  children  oiMury  IknneU^  three  of  whom  aftsrwmnb 
dikl.  Mary  Dennett  had  another  child  born  after  the 
death  of  the  testatrix.  This  child,  with  the  otheraefen, 
one  of  whom  was  the  heir  at  law  of  the  three  who  died, 
were  seycratiy  the  lessors  of  the  plaintiff*  The  widow 
of  John  Newnham  died  the  S8th  Affril^  1814.  The 
question  for  the  opinion  of  the  Court  was,  whedMf  d»' 
plaintiff  was  entitled  to  recover  the  landa  in  quastiooi  or 
any  part  thereof. 

This  case  was  twice  argued,  first,  in  Ukkmdmm 
term,  1815,  by  Sitgdeth  for  the  plaintiff,  and  Gifitdf  bt 
the  defendants ;  and  again,  at  the  sittings  at  Smjeamii 
Itm^  before  this  term,  by  QaseUij  (m  the  plaintiig  and 
SicAardsonj  for  the  defendants.  And  the  principal  qncs* 
tion  was,  as  to  the  nature  of  the  devise  to  the  cUldiw 
of  her  grandaughtcr,  Maty  Dennett  /  as  to  which  it 
wa^  argued,  though  not  much  insisted  on,  for  the  plain- 
tiff, that  the  devise  to  them  was,  ab  origine^  an  executory 
devise,  being  a  limitation  after  a  devise  in  fee  to  JUbi 
Newnkam*  But  the  main  argument  was  this,  that  ad- 
mkting  that  by  reason  of  the  general  intent,  notwith* 
standing  the  particular  devise  in  fee  to  J.  Nf  only  an 
estate  tail  would  have  passed  to  J.  N^  if  he  liad  sni^ 
vived  the  testatrix,  with  a  contmgent  remainder  to^lhe 
cltildren  of  M.  D. ;  yet,  by  his  death,  in  the  lifetime  of 
the  testatrix,  whereby  the  devise  to  him  became  lapsed, 
the  contingent  remainder  was  turned  into  an  executory 
devise;  and  for  this  reason,  ut  res  tnagis  valeat  quam 
pereati  because,  as  it  was  no  longer  capable  of  subsist* 
ing  as  a  contingent  remainder,  by  reason  of  the  fiulure 

of 
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of  the  pardcnlar  estate,  by  the  death  of  J.  N^  if  it        isiq. 

could  not  enure  in  any  other  mode^  the  intention  of  the 

testatrix  must  fidl  altogether.    But  the  law^  whidi  is 

emr  amidfid  to  efectnate^  as  far  as  may  be,  the  in«      Smb. 

tentions  of  testators,  and  Sue  this  purpose  regards  the 

sdbstanoe  of  the  devise^  and  not  the  ibrm  of  carrying  it 

into  ctifect,  will,  m  this  instance,  execute  the  intention, 

by  holding  this  to  be  an  executory  devise  notwithstand'^ 

ing  that,    under  other  circumstances,  it  would  have 

enured  as  a  contingent  remamder.  (a)     Anothtf  ques«  * 

lion  was,  as  to  the  estate  which  the  children  of  M.  D. 

took ;  and  it  was  argued,  thitt  they  todc  a  fee^  as  well 

from  the  intention  manifested  by  the  introductoiy  clause 

to  dispose  of  the  entirety,  and  the  disherison  of  the 

heir  at  law^  as  from  the  language  of  the  devise^  "  ihat 

the  messuages  which  she  had  before  given  to  J.  N*  and 

hUAeirSf  should  go  and  remain  to  the  children  of  M.  2X 

Aiuither  question  was,  whether  the  after-bom  child  of 

M.  JD.  was  entitled  to  take ;  as  to  which  it  was  argued 

in  the  a£Brmative^  upon  the  authority  of  several  cases.  (S) 

The  last  question  was,  whether  the  shares  of  those 

children  of  ML  Z).,  who  died  after  the  testatrix,  and 

before  the  widow  of  J.  N^  went  to  the  survivors,  and  it 

was  argued  that  they  did,  inasmuch  as  the  devise  was  to 

them  as  a  class,  (c) 

On  the  other  hand  it  was  insisted,  that  no  rule  was 
better  established  or  more  uniformly  followed,  without 
exception,  than  the  rule  laid  down  by  Lord  Hale  ve- 

(n)  jffopAtiuv.  SuphuUt  Com*  T.  2y6.44. 

(*}  Ettmn  ▼.  jtireyf  I  Vet.  111.  MaUwin  V.  iWwr,  Cn^  500. 
Walier  r, Shore,  15  Ves,  192.  .  Doer.  Bradkjf,  16.&a«f,509. 

(c)  tmer  ▼.  FraneU,  2Sro,  Ou  C.  658.  Cnoke  ▼•  Brookmg,  S  Vem. 
106.    Doe  r.^tffitU,  13  JEati,  S96. 

•Vol.' V.  K  k  specting 
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nmt  deivt 


Iftlfr  q^^^ting  executory  d«vi8«%  vu«  that  where  a  cootiDgmcf 
ii  limited  to  depend  qq  an  estate  of  (ireebold  wbidi  is 
Qfip$Mfi  of  supporting  a  remaiod^y  it  shall  oevar  be  ooo- 
slp^ed  to  be  ao  e^cecutory  devise,  but  a  cootiiigeot  oa- 
nivuider  ooly.  (a)  And  many  aathorities  were  quoted  (b) 
t9  shew  tb^t  this  was  an  estate  tail  in  J.  JNl,  and  tbera> 
%e  ^apuble  of  supporting  the  remainder.  And  as  to 
4(e  (Ipctripe  that  tbi%  which  in  its  tpcqption  was  ^  om^ 
ting^t  remainder,  might  shift  with  events  und  become 
an  mcfcutory  devisf^  it  seems  strange  to  say»  that  a  snb- 
sequjipt  accident  shall  have  the  effect  of  changing  the 
I9e%nii;ig  of  words  from  their  original  import,  into  some- 
tbiDg  which,  but  for  that  accident,  they  coold  never  have 
m^ant;  and  potwiths^mdi^g  the  authority  of  Lord  Tal^ 
ifit  to  thi9  effect,  it  may  well  be  doubted;  for  Lord 
Manffi^  was  of  opinion,  ^*  that  if  an  executory  devise 
wi|s  too  remote  iq  its  creation,  the  event  cpuld  not  vary 
the  coustrnctioq."  (c)  Now,  here  the  devise  over  is  too 
remote  npt  being  to  take  effect  until  an  indefinite 
fialure  of  Is^ue  oiJ.N.\  for  the  contingency  is^  if  J,  K 
die  without  i^sue,  which  means  a  general  failure  of  issu^ 
i|nd  there  are  no  ^oirds  importing  a  failure  at  the  time  iA 
Jf.  N.'s  death*  {d)  And  according  to  the  plaintiff's  oop- 
struction,  the  c))ildrep  of  M.  IX  wiU  be  in  a  better 
situation  by  the  death  of  J.N.An  the  lifetime  of  the 

(a)  Pwff^  r,  JZ^^cri,  ^  IFfm^SauwL  388.  and  n»  9.     JOoe  ▼•  Morpoh 

(p)  Mdoe  T.  SaMp  Wma,  1.  Doe  r;  MBk,  9  Mui,ZSSL  Wmdw. 
Saron,  1  Ead,  259.  Tenny  v.  Jgar,  12  £aU,  261.  jtUkam**  one, 
8  Bep.  154. 6.  Co.  Lit,  21.  a*  BamfiOd  ▼.  Bopham^  |  Pr,  Wm$.  57.  in 
not 

(c)  Goodman  v.  Goodri^ki,  2  Surf,  878. 

(cQ  Pelb  ▼.  Brown,  Cro.  J.  590.    Goodri^t  ▼.  SearU,  2  WSs.  29»    JFortk 
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tatfUtriiC,  \hm  if  be  had  di^  after,  fo  thea  tht  Mh  .106. 
amnder  vould  have  been  destnoytd*  As  ^^  tW  iMt  _^  ,^ 
point,  it  was  dmled  that  a  fee  passed  t»  (be  cbUdM^af 
Jtf.  P«/  fop  there  were  n<»  wcu^ds  of  iaheiilaiM^  ao^  d^Ss 
Ibe  ^^mrd  *f  samaaadev''  supply  the  lu^t  ef  thoet»  weipdk 
UfKfti^  the  last  pomt  it  was  said,  tbfbt  ih^  oases  (tf  Pinir 
IK  JRrtmci^  and  Crooi^  v.  Btrooking,  epfdiied  oaly.to  # 
bequest  of  perionalty,  and  ia  DO0  v«  SAfffkUi  tl)i^  el4lf» 
pointed  oat  by  the  testator  consisted  bii^t  of  Q^  kuf 
dividual  at  the  tioie  he  made  the  devisew 

At  the  eoaclusion  of  the  argnraent  Lord  JSKea- 
forea^i  C.  J.  observed,  that  the  case  bad  bfrei^  vfyy  ably 
aod  elaborately  argued  apou  both  occasions;,  tliati  tjiK 
difficulty  was  not  in  discovering  the  intention  f)f  (bl 
t^rtatriz^  but  in  reconciling  that  intentiofi  witb  the 
technical  rales,  of  .law;  of  which^  howeves^  th^  CofUt 
would  consider. 

Cur.  aion  «i4if. 

Lord  Ellen^orouph  &  J.  on  this  day  deUyemi  (b$ 
judgment  of  the  Court 

This  was  an  ejectment  by  eight  of  the  childre|i  0^ 
j|2ary  Dennett^  who  claimed  under  the  wjU  of  Jqnfi  J^t^ 
selln  ,  By  that  will  Jane  Bussell devised  as  follows:  <<  Tcf 
John  Nermhanij  his  heirs  and  assigns  for  eves,  provide^ 
that  if  he  should  happen  to  die  without  any  issue  of  hif  - 
body  begotten  on  the  body  of  his  then  or  any  futur^ 
wife,  then  the  messuage%  &c.  I  have  afore  given  to  him 
and  hi^  heir^  after  the  death  of  the  said  Jl  Nemnham  9114 
his  ^ife  or  wives,  as  aforesaid,  shall  go  and  remain  to  all 
the  children  of  my  grand-daughter^  Mary  Dpinett^  sl^are. 
and  sha^e  alike,  and  to  hold  as  tenants  in  oommon,  ^d 
QQt  as  joinlrteifants.''  John  Neamkam  died  \^re  th^ 
K  k  2  testatrix^ 
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181(5.  ttttatrizy  so  that  the  deyise  to  him  lapeedL  He  died 
withoot  issue  of  his  body,  bat  he  left  a  widow,  who  sor- 
vived  the  testatrix*  The  widow  is  since  dead.  Mary 
DemieU  had  ten  children  living  when  the  testatrix  died, 
three  of  whom  died  before  Jclm  NewnhavCs  widow,  and 
she  had  another  child  before  John  NewnJumf%  widow 
died.  .  The  ejectment  is  brought  on  the  several  demises 
of  these  eight  surviving  children,  and  the  questions  are, 
whether  they  are  entided  to  recover  the  wholes  or  any, 
and  what  parts  of  the  estate  devised.  When  this  will  was 
made,  the  devise  to  John  Newnham  would  have  given  him 
an  estate  tail,  and  the  limitation  to  the  ch^dren  of  JIfoy 
DenneH  would  have  operated  by  way  of  contingent  re- 
mainder, but  by  the  death  of  J<An  Newnham  in  the  life 
of  the  testatrix,  his  estate  lapsed.  Mary  Detmetf$ 
children  were  not  entitled  to  take  during  his  widow's 
life;  the  law  could  not  raise  an  estate  for  life  by  impli- 
cation in  such  widow's  &vour,  and  then  there  was  no 
estate  of  freehold  to  support  the  limitation  to  Mary  Den- 
netf^  children.  Unless  that  limitation,  therefore^  mij^t, 
by  the  lapse  of  Jb^  Newnham*^  devise,  operate  by  way  of 
executory  devise^  it  could  not  take  eflRsct,  and  it  was  ac- 
cordingly urged  on  behalf  of  the  lessors  of  the  plainti^ 
that  it  might  operate  by  way  of  executory  devise.  Hop- 
iins  and  Hopkins^  Cases  Temp.  Talbot  44.  is  an  authority 
in  point,  that  the  lapse  of  a  devise  in  the  testator's  life- 
time may  make  a  limitation  operate  by  way  of  executory 
devise^  which,  upon  the&ce  of  the  will  itself  and  but  for 
that  lapse,  would  hav6  operated  by  way  of  contingent 
remainder.  The  case  of  Hopkim  and  Hopkins  is  noticed 
by  Lord  C.  J.  WiOet  in  Doe  v.  Underdawn^  WiUes^SI.^ 
as  *<  a  case  of  very  great  authority,  and  considered  by 
Lord  Talbot  thoroughly  and  well;^  Lord  Man^SM 
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mentions  it,  apparently  with  approbation,  in  Doe  v.  jPcvh       1816. 

nereaUf  Doug*  509.,  and  it  has  now  stood  so  long  as  a  role      J,     ^; 

of  property,  (see  Feame^  3  Ed.  231.  401.  419. 434.)  that 

(though  the  decision  might  have  been  unnecessary,  b^ 

cause  there  was  a  sufficient  estate  in  the  trustees  to 

support  the  limitations  as  remainders,)  it  cannot  now  be 

questioned.    Admitting,  however,  the  authority  of  jFfqp- 

Uns  V.  Hoptinst  there  are  two  grounds  upon  which  its 

influence  upon  this  case  are  disputed ;  the  one,  that  tke 

limitation  to  the  children  of  Mary  Defmett  is  too  remote 

as  an  executory  devise,  because  it  is  not  to  take  efiect  until 

after  an  indefinite  fidlure  of  John  Newnham'ti  issue;  andf 

secondly,  that  if  it  be  allowed  as  an  executory  devise^  it 

will  put  Maty  Dennett^  children  in  a  better  situation 

than  if  John  Nemiham  had  survived  the  testatrix,  and 

*  then  died  before  his  widow;  because  in  that  case,  the 

limitation  to  Mary  Dennetfs  children  would  have  been  a 

contingent  remainder ;  and  upon  John  Newnhanf%  death 

without  issue  before  his  widow,  the  only  freehold  to 

support  the  remainder  would  have  heea  removed,  and 

Che  remainder  would  consequently  have  failed.    Another 

objection  is,  that  if  the  limitation  operates  by  way  of 

executory  devise,   it   may  let   in    children    of  Mary 

Dennett^  who,  if  it  wei'e  a  contingent  remainder,  would 

have  been  excluded.     As  to  the   first  objection,  that 

this  is  too  remote,  it  seems  a  sufficient  answer  to  say, 

that  upon  the  original  limitations,  when  there  was  an 

estate   tail  to  John  Neomham^  the  limitation  to  Mary 

Dennetts  children  was  free  from  all  exception;   and 

when  it  was  converted  into  an  executory  devise,   by 

John  Neamkanf%  death,  there  was  no  issue  ofJohn  Newnm 

ham  s  so  that  the  only  event  for  which  Mary  Dennett  % 

children  then  had  to  wait,  was,  not  a  &ilure  of  John 

Kk  S  Uemluari% 
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•ttC.  MfeniMA  issuer  (fi»r  that  failore  had  taken  plftce»)  Imh 
-jT'T^  *•  d««th  of  ^Afi  Newnhanft  widow  only.  Upon  tbe 
otfaei:  ffoestions,  it  is  material  to  adrert  to  some  of  the 
Miles  fcr  tbo  consCniction  of  wiik.  One  rul«^  aa  staled 
by  wain  G.  J.  in  Doe^.  Undmhmm,  WiOeSjMG.^  and 
tt  be  found  in  many  other  eases,  is  this :  that  the  intant 
<f  IHb  testatcAr  ought  always  to  tdce  plaoe^  where  it  it 
M)t  contrary  to  die  rules  of  law.  And  another  role  laid 
down  111  the  same  case  is^  that  the  intent  oiigh^  always 
ta  bft  taken  at  things  stodd  at  the  time  of  making  the 
#ill,  and  is  not  to  be  eoUected  irom  subsequent  acoidents 
which  the  testator  eould  not  foresee.  In  lAdgson  w. 
Aniros^i  DoagL  941.  Btdler  J.  expresses  the  first  of  these 
rales  in  nearly  the  same  tenns ;  but  he  adds,  what  k 
Very  material  to  dife  case^  that  the  qn^tion^  whether 
the  intentkn  be  consistent  with  the  rules  of  law  can 
never  arise  till  it  is  settled  what  the  intentieii  was. 
Tbi  fifst  tbin^^  therltfore^  for  consideration  alwafa  i% 
what  #as  the  testator's  intention  at  the  time  he  asads 
his  will }  and  tben^  the  kw  isarries  that  intention  iels 
cfi^t  as  nearly  as  it  can,  according  to  certaia  saltkd 
tedmical  rules;  in  some  cases  by  way  of  contingent  re- 
mainder, in  some  by  way  of  executory  devise^  and  in 
olhefs  by  ether  modes.  The  manner,  bowercr^  of  ear- 
lying  it  into  execution^  whether  by  way  of  remainder, 
or  executory  devise^  or  by  any  other  mode,  rarely  enteH 
into  the  mind,  m  constitutes  any  part  of  the  inteAtkm 
of  the  testator ;  and  where  it  cannot  be  collected  bom  the 
will  that  that  was  the  case,  the  differenoe  beti»eeu  the 
l^al  efiect  cf  a  contingent  remainder  and  that  of  an 
execiitory  devise,  cannot  prevent  the  Coort  from  carry- 
ilig  a  devise  into  efiect  by  way  of  executory  devise, 
whkli^  but  for  a  change  of  circumstances  between  Che 

making 
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itlAking  of  tbe  will  and  thd  teitaJtpfs  deaths  it  nmt  181& 
hiiTe  treated  at  a  caatingeiit  ivmainder.  It  may  be 
vfoy  tmei  tbia  a^ay  have  tbe  eftct  of  defitetmg  tbe  belt  ^  &»rtf 
at  htm  in  eases  in  wbiob^  had  there  been  no  diange  of 
eifftiunistancaa,  and  tbe  limitation  bad  continued  a  ooq« 
tingent  remafaider^  be  woold  ba¥e  been  enlitkdi  or  of 
letting  in  olaimanb  whot^  but  Sat  ibe  chtfige^  would 
have  been  exdnded$  but  in  either  caee  the  b^ir  t^  law 
wenld  be  let  i»«  or  the  claimant  would  be  eltclttdad»  in 
oppeaition  to  tbe  intention  of  the  testator^  b;  epme 
technical  tule  of  law ;  end  it  ia  therefore  more  efi^tufdlj 
advaaaiag  the  testatos'tf  intention  to  adopt  «ii(i}l  i^ode 
Sag  earrying  Ibe  inlcation  into  effect^  es  at  the  l#8t^||or> 
deilth  waa  the  only  pradioAble  mod^  f(|i4  tf^  Ip^  of  be^ 
Befit  which  wonld  thereby  aoerue  to  peraom  wtiP  wer^ 
neiw  InMidtd  to  be  benefited  et  allr  i^bd  wbp.  would 
otily  he  b<tiiefited  by  tbe  pressure  of  spme  rule  of  law 
bt  ^jio^ilion  to  tbe  Csstator's  yriUy  ^ugbt  not  to  inteir- 
filre  witb^  or  prevent  tbet  adoption.  Upon  this  will 
It  is  quite  eleer  what  was  the  intiait  of  the  ts^tatnx 
whe9  she  made  her  will«  She  meant  to  benefit  JoAn 
Ji^jgmham  and  his  issue  in  the  first  place,  apd  in  the 
siesrt  pia^e  Mary  DennM'B  children,  and  firom  the  gene- 
ral words  she  bas  used  without  confining  it  to  any  of 
Marj/  JP^tmetl^^  chydren  in  p^rticttlar^  she  evidently 
meant  to  indude  all  the  cluldren  Maty  Dennett  should 
ever  have.  As  circumstances  sto9d  when  the  will  was 
ipa4e9  the  limitation  to  Mary  Dennetf%  children  must 
have  been  construed  a  contingent  remainder,  not  be- 
caiite  tbe  testatrix  meant  it  to  operate  in  that  particular 
mode,  that  is,  by  way  of  contingent  iionainder,  nor 
because  her  intention  would  be  most  efiectually  carried 
into  effect  by  treating  it  as  a  contingent  remainder,  but 

Kk  4  because 
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1816.  because  it  is  a  rale  of  law,  thai  no  limUalarinn  ahill 
operate  by  way  of  executory  derae^  which,  Bt  the  time 
of  tike  testator^s  deadi,  wai  capable  of  operadng  fay  way 
of  contiDgent  renudnder.  Where  a  limitatioii  opereleft 
by  way  of  contiiigent  remainder,  it  i»  liable  to  be  de- 
feated in  many  ingtanccs  by  the  fiulore  or  deBtmction  of 
the  particDiar  estate^  whidi,  by  a  tedmical  rale  of  Imr, 
muft  ccmtmne  inegMC  in  order  to  8iq;qp<Nrt  it,  and  Am 
persons  are  let  in  in  qipodtion  to  the  testator^a  intention ; 
whereas  a  limitstion  which  operates  by  way  of  exeootaay 
devise  can  never  be  defeated,  and  therefinre  that  mode 
of  carrying  the  intent  into  eflfect  is  always  moat  in 
unison  with  the  intent  of  the  testator.  As,  tfaeidbR^ 
Hopkins  V.  Hopkins  is  an  authority  that  the  lapse  of  a 
devise  in  the  life  of  the  testatcnr  may  turn  into  an  cace- 
cutory  devise  what  would  otherwise  have  operated  as  a 
contingent  remainder,  as  the  limitation  in  this  case  is 
not  too  remote  for  an  executory  devis^  and  as  it  will 
further  the  intent  of  the  testatrix  so  to  consider  i^  it 
seems  to  us  that  the  operation  in  tins  case^  by  way  of 
executory  devise^  ought  to  be  allowed.  Tlie  next 
question  is,  what  estate  Mary  DermetfB  diildren  take^ 
whether  for  life  or  in  fee ;  and"  as  there  are  no  words  of 
inheritance  or  perpetuity,  nor  any  words  denotir^the 
quantum  of  interest  in  the  property,  but  the  devise  is 
merely  that  these  messuages,  lands,  tenements^  and 
hereditaments  which  the  testatrix  had  gtvea  to  John 
Neamham  and  his  heirs,  should  go  and  remain  to  Maiy 
Detmetfs  children,  it  seems  to  us  that  they  can  only 
take  life  estates.  The  remaining  question  is,  whether 
the  lessors  of  the  plaintiff  are  entitled  each  to  one- 
eighth  of  this  prc^rty  or  only  to  One-elevuith,  in 
other  words,  whether  the  shares  of  the  three  children 

of 
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tiLUmy  Iksmtis  wbo  died  «n«B  U»  t^tetrix,^  fura  jlp  jmc. 
go  to  the  heir  at  law,  cur  to  increase  tb?  ahai^a  of,  Mvv 
JDmm^s  duldM3u  .  Hadtbelio^il^tion  to  eadi.«hj}d 
becD  in  fe^  Avv,  Parynf  3  7*  iS.4S4^  Doe  v.  2>(ir- 
odi;.  5  T.  it.  518^  and  MeredHk  y.  M^rediOh  lO^JS^SUff 
50S.»  are  aotboritica  chat  eadi  ctuLd's  share  would  bare 
wMtcd  in  jntfimrt  ith  the  death  of  the  testatrix,  and  the 
death  of  my  pne  before  his  interest  vested  in  po3fie8sion 
WHdd  have  pimed  nothing  to  the  survivors.;  wd .  ^ 
there. are  no  words  to  confine  the  gift  to  such  children 
of  Mmy  DmnM  as  shoald  anrvive  John  Neamham^B 
vndow^  mi  eech  child's  share  became  a  vested  In^ei^ 
vipon  the  death  of  the  testatrix,  we  thinJs  the^abares^of 
those  who  died  passed  to  the  heir  at  law,  and  that  the 
anrviwrs  are  only  entitled  to  eighv^levenths.  . 


The  KxNO  agrnnst  The  Inhabitants  of  *DikB«   sktuHa^, 

LINOTON. 

fXH  appeal,  an  order  for  the  removid  of  Elizabeth^  De?lw  to  the 
the  widow  of  Meredith  Sedgwick^  and  her  children,  in  fee,  in  tnut, 

f  efter  psTnent 

ffook  BtompUm^  in  the  county  of  Yorlc^  to  Dgrlingtoff^m  of  dabts,}  to  n- 
the  county  of  jyurham^  was  .confirmed,  subject  to  the  j^  the  benefit 
opinion  of  this  Ciourt,  on  the  following  case.  i^hStS 

Mary  Sedganck,  of  Bromptcn  aforesaid,  by  her  wUI,  "^^^^ 
mi^cle  the  10th  Qljkcember^  1814,  devised  the  me8sm|ge  ^Jlgj/'^* 
or  dwellmflhhouse^  with  the  ga^  and  appurtenances  ■bouid  think 

"^  proper^  end 

I  efter  hit  de- 

cease, in  trast  for  her  nephew,  &c. 
Held»  that  U.8n  who,  after  the  death  of  testatrix,  by  permission  of  Ibe  trustees,  occupied 
until  his  death,  a  cottage  in  the  townsliip  where  the  lands  deYised'were  situate,  did  not 
aoquiie  a  settlement  therebyi  the  rents  and  profiu  of  the  said  lands  hating  been  insufficient 
to  pay  testatrix's  debts ;  and  Af. &,  at  the  testatrix's  decease,  and  from  that  time  until  his 
own  deoaase^  htbg  an  laiceftilieatad  baakmpt. 

thereuDto 
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I8i&  ihertnnid  belonging,  ditaated  in  Brckpim  afofettid, 
ftbm  ia  bet  occupation^-  atid  her  pew  in  the  chtttch  of 
Br&ikpionf  uiito  and  to  the  use  of  George  ifadatm  and 


Th0iahaliit-  . 

tffii  ^        ffSliam  Marwood^  thei^  heirs  ftna  assigns,  io  trust  ibr 

ARtnroTOM.  j^^  niecej  Mar^  Annabetla  Sedgtritky  daughter  of  her 
brother^  Meritdn  Sedgwick^  her  beini  and  aarigna  ibc 
eter ;  provided  ftlwats,  that  if  bl^f*  sAid  niooe  riiouU  die 
tfltder  the  age  of  £1,  witbdnt  leading  lawful  lMae»  tbeo 
npok  the  like  trtiftt  for  hef  nieee,  j^am  Mtria  fUdgaidt^ 
atioihelr  dkii^it^r  6i  h^  sftid  brdtber^  Md  subject  to  dib 
Kke  ^r^ldo  M  truM  far  h^r  nephew,  SkamtddMOaf  Ad^ 
^ricki  ton  of  h«r  said  bfbtb^r^  hii^  beiri  and  Msigna  fim 
l^ern  ahd  she  dif^ted  b^r  fe^oKteed  td  receive  tbe  ram 
of  tlie  daid  meKsro^^  %Ci^  aiid  to  pl«c»  the  same  out  aft 
interest,  to  K^^nnttitate ;  and  an  Meh  (tetf  of  her  aie«8f 
first  attaining  the  age  of  21,  the  said  accumulations  to 
be  paid  to  her ;  and  she  gave  her  household  goods  and 
furniture,  plate^  linen,  china,  and  wearing  apparel,  unto 
her  8^1d  |wa  oieeea,  share  and  s^anp  alike^  and  devised 
and  bequeathed  all  her  other  niessuages  or  dwelling- 
houses,  hereditaments,  and  real  estate,  situate  in  Bromp^ 
tbH  afbri»aid,  and  at!  her  personal  ^staU^  {dket  payiheni 
md  satisftctidrt  6f  all  ber  just  debts  and  fittienll  ex- 
pentesj  arid  th(<  proving  tad  i^giMering  of  hcirwilii 
n^berewith  she  charged  the  same)  ttntb  and  to  the  use  ^f 
the  said  trustees,  their  heiri^  e^eeutorsj  administrator^ 
and  assigns  respectively,  itii  trust  to  recdive^  atid  {U^and 
irpply  the  yearly  renti  and  proc^d  thereof^  as  fUe  Bkme 
Aottid  be  received,  for  the  benefit  of  her  said  bnrthcir, 
his  wife  and  children,  all  or  any  of  them,  during  his 
life^  as  they  should  think  proper ;  and  inunediaicly  afker 
hit  decease^  the  same  messuagea  or  dwelling^houseSf  he- 
reditaments, real  and  pecsoaal  <^te^  sboiilil  be  ui  triist 
{dc^  qaid  n^hewy  Marmaduke^  his  heirs,  execators, 

adminjstnitOT% 
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adbmnfettBton,  and  wigns  reep^tivelyi  dM  ifiM  MdQ       ItiSi 

MamtMke  shimkl  die  iind«r  the  ago  ^  2};  withd«rf  •shT&A 

bttfii^  iowrol  ifeue,  then  in  trust  fbr  ket  ikepiiew^  nTu&i' 

Mitkard  Mbrkmi^  aiM«ber  tfon  of  her  saM  brmbei^  Ui  _  msaC 

lilrlTHmiltf 

Wl-s,  exeeators  ftdmitiifltitrtorsj  and  iMtgiie  fore^ef^i 
aiiQ  abe  Appointed  tlw  sflM  triiMM  hi^r  eMcttdrs. 

ThetcstalriK  died  on  tbe  20th  Junei,  1815^  and  upon 
Imr  deatby  MeritPm  Sedgmick  «nd  his  fataihf  imintfdiefeif 
leik  Batlkiglnm  (irbeR  thej  bid  aoquired  a  iettl^ment) 
flod  went  M  reside  at  B«iemp^(»»»    Mertim  Sedgamk  did 
^6t  boot^jr  Aiiy  (kirt  ef  Ae  premised  demed  Id  tfint  fdr 
kkn  or  hm  family,  but  h^  oecutried^  b;^  penbinfbd  of 
tbe  lraslee%  another  cottage  or  dwriling^bquiej  vdfdi 
three  or  four  ponade  per  auiMii^  part  df  tbe  prdpert;^  «f 
die  feetatriii,  devised  in  trott  for  the  mid  jkfary  AtmabMt 
Skdgwicki  Old  tesided  therein  frt>m  JiuMf  19l5,  HiitU 
hk  deadi  on  ike  Mth  Ikcemiier  felldWiiigt     Merilm 
SUgmitk^  ot  the  time  of  tlie  tcstalrix's  deoth^  and  aleo 
aib'hb  deocAse,  was  ob  uncertificated  bankriipu     The 
jmntittol  esMe  tif  the  ietUitrix^  and  Me  rents  ani  ftqfiU 
qf  Ae  premises  were  in6affkient  fcr  the  psiOfikeM  t^  her 
iebiSj  and  the  tnatees  did  not  pay  cr  approprimie  atlji 
part  of  the  rents  .and  profits  for  the  benefit  of  Merited 
Sedgwick  or  his  eriie}  or  any  of  their  cUMreni  during 
the  life  of  Meriton^  the  same  being  appiied  to  the  dis^ 
charge  of  the   testatrix's  debts ;   and  a   considerable 
portion  of  debt  remained  uodiseharged  al  tbfe  time  of 
the  aoid  Meriim%'t  decease^     The  queetion  was,  whetker 
tke  Mid  Meriton  t^ok,  under  tlie  deriee,  socban  interest 
as  enabled  him  to  gain  a  settlement  by  his  residence  at 
Brompton. 

CdUman  and  Qilbyf  who  were  against  the  ordef  of  ses« 
sionsy  were  called  upon  by  the  Court ;  and  ihey  argued, 

thftt 
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1816.       4hat  by  the  devise  to  Meriton  Sedgwickf  a  vetted  eqmt»- 


Ika  Knr« 


ble  interest  passed  to  him,  which,  coupled  with  resi- 
dence in  the  parish,  was  sufficient  For  the  principle 
antiof  upon  which  settlemaDts  of  this  kind  are  acquired  is  this, 
that  a  man  shall  not  be  removed  from  his  own  (a),  but 
is  entitled  to  have  the  care  of  his  proper^,  and  for  this 
purposei  to  reside  in  the  parish  where  it  is.  And  an 
interest  acquired  by  devise  will  confer  a  settlemcni; 
where^  if  it  had  accrued  by  purchase^  it  would  not  (ft) ; 
and  an  equitable  interest  is  sufficient  As  tp  which 
the)r  cited  Browfi  v.  Higgg  (e\  Smith  v.  Ld.Cam4fif¥d{i), 
and  Beade  v.  Beade  {e)j  to  shew  that  this  was  a  trust 
and  not  a  power  in  the  trustees  for  the  boiefit  of  JSL 
Sedgmiekf  whereby  an  equitable  interest  was  vested  in 
him.  So  under  a  devise  to  trustees  to  sell,  and  to 
divide  the  surplus,  over  and  above  the  expences  of 
sale^  between  JZ.  B,  and  three  others,  it  was  hohkn 
that  JR.  B.  had  an  equitable  interest,  and  gained  a  set- 
tlement by  residing  upon  the  estate  (/) ;  for,  accord- 
ing to  Lord  Mansfieldt  who  dtes  the  authority  of  Bepar 
V.  BadcUffe  (g),  a  devisee  of  the  surplus,  arising  from 
the  sale  of  hmds,  after  the  payment  of  d^bts  and 
legacies,  has  an  equitable  interest  in  the  lands  them- 
selves, it  being  in  his  option  to  pay  the  debts  and 
legacies  and  keep  the  land 

Lord  Ellbnbobough  C  J.  It  was  evidently  the 
purpose  of  the  testatrix,  knowing  probably  that  her 
brother,  M.  Sedgwick^  was  an  uncertificated  bankrupt,  to 

(a)  JR«r  ▼.  ffoughion  le  Spring,  1  Sati,  247. 

(6)  Se*  T.  SundTuh,  Btirr,  5.C7. 

(c)  4  Vet.  708.    5  re/.495.  (iQ  8  ret.jun,e9S. 

(«)  5  Vet.  744.  (/)  J}9m^.  7^. 

(g)  9ModA67.19U 
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abstain  from  giving  him  any  vested  interest ;  and  there-       181  $• 
fore  she  leaves  this  matter  entirely  in  the  control  of  the      ^  __ 
trustees.      After  hearing  the  argument,  I  am  clearly       a^mai 
of  opinion  that  there  is  not  a  scintilla  of  interest  in    _  ants  of 
M.Sedgmck^  dther  legal  or  equitable^  which  entitled 
him  to  reside  irremoveably  in  the  parish.    He  was  only 
one  of  several  persons  to  whom  the  trustees  might,  in 
their  discretion,  have  given  the  rents,  if  there  had  been 
any  to  dispose  of. 

Baylev  J.  I  am  of  the  same  opinion.  The  only 
question  submitted  to  our  consideration  is  respecting 
the  interest  of  Meriton  Sedgaokk ;  as  to  which,  it  seems 
to  me,  that  it  is  only  by  losing  sight  of  the  Heal  ques- 
tion that  any  doubt  can  be  raised.  The  foundation  of 
this  head  of  settlement  is,  that  a  man  is  not  to  be 
removed  from  his  own.  But  here  the  trustees  had  the 
estate ;  first,  for  the  payment  of  debts,  which  they  were 
unable  to  pay  in  the  lifetime  of  Meriton  Sedganek,  con- 
sequently were  not  in  a  condition  to  empower  him  to 
take  any  thing. 

Abbott  J.  I  am  of  the  same  opinion.  If  Meriton 
Sedganck  had  taken  an  equitable  interest,  the  intention 
of  the  testatrix  would  have  been  defeated;  because, 
whatever  he  took,  being  an  uncertificated  bankrupt,  it 
would  have  passed  to  his  assignees. 

Per  Curiam^ 

Order  of  sessions  confirmed. 

HuUock  Seijt.  was  in  support  of  the  order  of  sessions* 
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ifanftyr  Graham  and  Others^  Assignees  of  Leioh^ 

Bankrupt,  against  Russbll. 

"^"t^"^*        '^THIS  case  was  argued  in  this  Court  in  Trinity  teap, 
•ction'by  Uie  1814,  Ijy  LiUledaU  for  the  plain tifl&  and  Bamewqll 

ttniffnees  of  a 

bankrupt  as.      for  the  defendant,  and  was  afterwards,  in  consequence  of 

■uredy  upon  a  *        .  . 

Ion  which  hap-  a  difficulty  arising  from  the  decision  of  Gletmie  v.  £tf- 
bankruptej,  ^  munds  in  C.  B.  (a),  adjourned  into  the  Exchequer 
imm  duetto  Wm  Chamber,  and  again  argued  by  the  same  gendemen 
on'ol^bdraM  ^^^^®  ^^®  iyieXve  Judges  in  last  Baster  term.  For  a 
of  aceounte  repprt  of  this  argument,  in  which  a  reference  to  the 
bankrupt  and  authorities  quoted  on  the  former  argument  will  be  found, 
see  2  Marsh,  Bep.  561. 

Lord  Ellenbobough  C.  J.,  on  this  day  delivered 
the  judgment  of  the  Court. 

This  was  a  question  on  which  some  difference  of 
opinion  being  supposed  to  be  entertained  between  this 
Court  and  the  Court  of  C.  B.,  the  case  was  argued  in 
the  Exchequer  Chamber.  It  was  an  action  on  a  policy 
of  assurance  {3 1  si  July^  1810,)  subscribed  by  the  de- 
fendant for  200/.,  at  a  premium  of  10/.  105.  per  cent, 
.with  a  stipulation  for  returns^  on  the  ship  Vedra^  on  a 
yoyage  at  and  from  Ijondon  to  Rio  Janeiro^  with  or 
without  letters  of  marque,  and  back  to  the  united 
kingdom.  Loss  by  capture.  One  count  of  the  declar- 
ation alleged  the  interest  to  be  in  John  Leigh  to  the  dme 
of  his  bankruptcy,  and  to  be  in  his  assignees  since  that 

(a)  See  4  Taunt,  'TIS. 

time. 
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tffliM.  Another  cooot  alleged  the  interest  to  be  in 
Jbkn  Leigh*  There  were  counts  for  money,  had  and 
received  to  the  u«e  otJbhn  Leigk  before  his  bankruptcy* 
tot  money  paid  by  him  before  bis  banj^ruptcy,  aqd  upou 
an  acooont  stated  with  him  before  his  bankruptcy,  and 
also  for  money  had  and  received  to  die  use  of  the 
assignees  since  the  b^nkrnptcyi  and  on  an  account 
stated  with  them  since  the  bankruptcy.  Plea,  the  gen^ 
ral  issue*  At  the  trial  before  me  at  the  sittings  after 
Hilary  term,  1814,  a  verdict  was  found  for  the  plaMlifis, 
subject  to  the  opinion  of  the  Court  on  the  following 
case :  The  plaintiffs  are  assignees  of  John  Leighj  (bank- 
rupt) under  a  commission  issued  on  the  Utb  of  August^ 
1811,  upon  an  act  of  bankruptcy  committed  an  the  9tk 
of  that  month*  John  Leigh  was  a  merchant  and  owner 
of  the  ship  FedrOf  and  he  wa;  also  an  insurance  broker. 
On  the  3 1  St  of  Ju^,  1810,  John  Leigh  effected  the  policy 
in  question  at  Uqyd^s  on  his  own  account,  and  which 
was  subscribed  by  the  defendant  at  10  guineas  per  cent, 
with  a  stipulation  for  returns  not  material  to  the  present 
case*  The  policy  contained  the  usual  acknowledgment 
by  the  defendant  of  the  receipt  of  the  premium,  but  the 
premium  was  not  in  fact  paid  to  the  defendant,  but  was 
carried  by  the  defendant  to  the  debit  of  an  account  sub- 
sisting between  him  and  Leigh^  in  respect  of  other 
policies  efiected  by  Leigh,  partly  as  broker  and  partly 
on  bis  own  account.  The  Fedra  sailed  in  prosecution 
of  her  voyage  in  September  1810,  and  was  captured  on 
her  homeward  voyage  on  the  24th  ofNaoember,  181.1. 
At  the  time  of  the  bankruptcy  ofLeigh,  he  was  indebted 
to  the  defendant  in  the  sum  of  128/.,  which  was  made 
np  of  the  premium  on  the  policy  in  question,  and  of  the 
premiums  on  oth^  policies  ^ecte4  by  Leigh^  pt^rtiy  «s 

broker 


1816. 

Gkaham 

against 
Rossnt. 
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1816.       broker  and  partly  on  hisown  aocount,  and  Z^ijgi at  diat 
^  time  had  credit  with  the  defendant  for  19?.  19».  Hi 

Geahax 

ngairut  for  retums  of  premium  and  settlementa  of  goiefal 
average^  leaving  a  balance  of  1082.  Os.  Id,  due  mm 
lieigh  to  the  defendant.  The  defendant  refbaed  to  pqr 
the  loss  npon  the  policy  in  question,  oontendiilg  that  he 
had  a  right  to  set  off  the  1082.  Os.  IdL,  or  lliat,  at  all 
events,  he  was  entitled  to  set  c^  the  premium  (212.)  on 
the  policy  in  question.  The  question  finr  the  opinion  of 
the  A>urt  is,  whether  the  plaintifls  are  entitled  to  re* 
cover  the  whole  2002.,  or  whether  the  defendant  b  en- 
titled to  have  deducted  likewise  the  sum  of  1082.  Os.  li. 
or  212.,  and  the  verdict  is  to  be  entered  aoocnrdiDgly^ 
After  the  argument  in  the  Exchequer  Chamber,  it 
occurred  to  the  Judges  that  this  question  very  nrach 
depended  on  the  construction  of  the  19th  G»2.  c.  M^ 
which  had  not  been  adverted  to  in  the  argument.  -  That 
%  statute,  in  the  second  section,  provides,  ^  that  the  as« 
9ured  in  any  policy  made  upon  a  good  and  valn^e 
consideration  shfdl  be  admitted  to  claim,  and  after  the 
loss  or  contingency  shall  have  happened  (this  relates  to 
prospective  and  possible  loss)  to  prove  his  or  her  debt, 
in  like  manner  as  if  the  loss  had  happened  before  the 
commission  issued,  (this  is  a  case  of  a  policy  of  assur- 
ance relating  to  the  assured;  I  omit,  therefore^  what 
relates  to  the  obligors  on  bottomree^  or  resjiondentia,) 
>  and  shall  receive  a  proportionable  dividend  in  like 
manner,  and  the  bankrupt  shall  be  discharged  from  the 
debt  on  the  policy  in  like  manner  to  all  intents  and 
purposes,  as  if  such  loss  happened  before  the  commis- 
sion issued.*'  This  statute  relates  to  the  case  of  a  bank- 
« 

rupt  underwriter,  and  the  case  before  the  Court  is  that 
of  a  bankrupt  assured.    But  the  Judges  are  of  cfplaaxaif 

that 
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that  Attbejel-offis  to  be  allowed  in  the  case  c^tbe  bank-       ldl«. 
rvfi  underwriter,  by  parity  of  reason  there  ought  to  " 

be  the  fame  aUowanoe  on  the  part  of  a  bankrupt  as-       agabui 
sued.    The  question  must,  in  eflbct,  be  ^  same  as  if 
the  underwriter  had  become  bankrupt,   the   aaiured. 
being  indebted  to  him,  and  remaining  solvent;  and,  there- 
fine^  it  may  be  considered  in  that  way.    If  a  loss  hap- 
pen prior  to  the  bankruptcy  of  the  underwriter,  the 
aasnied  is  clearly  entitled  to  prove  it  under  the  com- 
nnssiiHi,  and,  consequently,  to  bring  it  into  acc6unt« 
Ifia  title  to  do  so  is  recognised  by  the  staL  19G.2.. 
c*S2»  $0  S.,  which  isTounded  upon  it,  and  is  an  exten*. 
sion  of  it;  for,  by  that  statute,  although  the  loss  do  not' 
happen  till  after  the  bankruptcy,   still  the  assured  is 
enabled  to  make  his  claim  mmediaieh/,  and  to  j^raoe 
under  the  commission  when  the  loss  shall  afterwards 
happen,  and  to  receive  a  rateable  dividend  wjth  the 
other  creditors.    This  shews  two  things,  first,  that  the 
amount  of  the  loss  is  to  be  settled,  and  allowed  under  a 
commission  of  bankrupt,  although  the  demand  sounds 
in  damages;  and,  secondly,  that  the  perfect  and  entire, 
divisbn  of  the  biuikrupt's  estate  must  wait  the  event  of 
the  voyage;  for  the  assured  cannot  have  a  rateable 
divid^id,  unless  the  assignees  reserve  a  portion  of  the 
eflfects  to  answer  a  loss  in  making  a  distribution  (if  they 
do  make  one)  before  the  event  of  the  voyage  Is  known# 
If  the  assured  be  indebted  to  the  bankrupt  underwriter, 
shall  he  on  that  account  be  deprived  of  the  right  which 
he  would  otherwise  have  to  enter  his  claim  and  prove 
hia  loss?    And,  if  he  is  ndt  deprived  of  it,  be  must 
cither  have  a  right  to  reserve  in  his  own  bands  so  much 
of  the  debt  owing  by  himself  as  will  cover  {he  loss,  if 
it  shall  happen,  or  to  require  the  assignees,  upon  pay- 
YoL.  V«  LI.  ment 
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181&       meht  tb  tbetn,  to  reserve  the  moneys  or  &  portion  of  it, 

ing  of  the  event)  snd  not  the  nature  of  the  oontraet  or 
of  tbe  contingency,  will  give  the  role  of  deeiiitm ;  iiri 
a  contract  which  would  have  futnished  an  item  «f 
mntoill  debt  on  his  part  upon  an  event  happening  jo* 
terdqr>  ndll  bbt  ever  furnish  an  item  of  mutual  credit 
upon  an  ievent  happening  to-day.  In  the  present  ca«^ 
the  assured  has  become  bankrupt;  the  undenrriten 
who  is  the  defendant,  remaining  solvent^  and  hayiog  an 
admitted  claim  to  the  suin  of  IQSl.  Os.  Id^  pronaUe 
against  the  estate  of  the  bankrupt.  *  The  assignees  con- 
tend, that  they  have  a  right  to  compel  the  defeadtnt  to 
pay  them  the  whole  200/.  due  upon  the  pdicy,  and  that 
he  must  prove  his  own  demand,  and  take  his  diYidends 
upon  it  under  the  commission.  But,  as  in  taking  an 
account  between  parties,  the  question,  whether  any  par- 
ttdilar  item  shall  be  introduced  into  it,  mast  depend 
i^pon  the  nature  and  character  of  the  item  itself  and 
not  upon,  the  side  of  the  account  at  which  it  is  to  be 
placed ;  and,  as  for  the  reasons  already  given,  and  from 
the  operation  of  the  stat.  19  6;  2.  c.S2.,  the  demand 
upon  this  policy  would  have  constituted  an  item  of 
mutual  account  if  the  underwriter  had  become  tok- 
rapt ;  we  think  it  must  also  do  so  in  the  present  case^ 
where  the  assured  has  become  a  bankrupt ;  and^  con- 
sequentlf,  the  defendant  is  entided  to  deduct  the 
108A  05.  Id.  due  to  him,  and  the  verdict  diould  be 
entered  only  for  the  balance,  viz«  for  91L  I9s.  lid. 
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The  Duke  de  Mont£li>ako  against  Christina   jSI^^ISBL' 

nPHE  plaintifi^  who  was  the  ambassador  from  the  court 
o£  Spain,  brought  assumpsit  against  the  defendant 
for  money  had  and  received^  to  which  the  defendant  ^^ 
appeared,  and  was  served  with  a  declaration  de  bene  esse* 
And  now  it  was  moved  by  Scarlett^  for  the  defendant^ 
that  the  plaintiff  might  give  security  for  costs,  upon  an 
affidavit  that  the  plaintiff  had  been  applied  to  for  this 
purpose,  and  had  given  no  answer  thereta  And  it  was 
said,  in  support  of  the  motion,  that  the  plaintifl^  being 
a  privileged  person  by  act  of  parliament  (a),  it  was  the 
same  as  if  he  were  beyond  sea,  or  out  of  the  jurisdiction 
of  the  Court,  there  being  no  remedy  against  him  to  re- 
cover the  costs;  and  Goodwin  v.  Archer  {b)  was  cited. 

But,  per  Lord  Eixenborough  C.  J.  The  case  in 
Peere  Williams  was  that  of  a  servant  to  an  ambassador^ 
and  no  precedent  has  been  mentioned  of  a  like  proceed- 
ing in  the  case  of  an  ambassador.  The  affidavit  does 
not  state  that  there  is  any  intuition  on  the  part  of  the 
plaintiff  to  leave  the  country;  and,  considering  that 
an  ambassador  is  the  immediate  representative  of  die 
crowned  head,  whose  servant  he  is,  it  would  hardly  be 
respectful,  in  the  first  instance,  to  exact  such  a  securityi 
unless  there  were  pregnant  reasons  for  believing  it  to  be 
necessary. 

Per  Curianu  Buk  zefoeecb 

* 

LI  2 
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i^!!3itueii.  Shakbian  against  Bell  and  Another. 


AnftwardiDudi  T^f  this  acdoD,  which  was  against  the  sheriff  for  a  fake 

to  whom  all  return  to  a  writ  of  fi.  fa.  against  the  goods  of  one 

BBSttMnB  IB  4t'^™  _ 

fmneotnie.  Hillj  there  was  a  verdict  for  the  plaintin^   damages 

orte  <7nu  2002L,  subject  to  the  award  of  a  gentleman  at  the  bar, 

teMMtfaepiir.  ^^  whom  all  matters  in  difference  between  the  parties 

^"om!^  were  referred  by  an  order  of  Nisi  Prius,  HUl  bring  a 


^-  party  to  the  reference.    The  arbitrator  made  his  award, 

awirdtorflomo-  by  which  he  directed  that  the  verdict  should  be  entered 
tfiiiig  ttnount- 

ing  to  miicoD.    for  the  plaintiff  for  902.  over  and  above  the  costs  of  the 

duct  bo  impat* 

able  tlM  art)!.       cause. 

A  rule  nisi  having  been  obtained  for  setting  aside  this 
award,  on  the  ground  that  the  arbitrator  had  mktaken 
the  law,  in  this,  that  whereas  it  appeared  by  the  evidence 
before  him  thist  the  warrant  of  attorney,  upon  which 
judgment  was'  entered  and  the  fi.  fa.  issued  against 
Hill^  was  given  coUusivdy  by  Hill^  and  without  any 
consideration  from  the  plaintifl^  nevertheless  the  arbi- 
trator was  of  opinion  that  he  was  concluded  by  the 
judgment  And  the  affidavit  in  support  of  the  rale 
stated)  that,  after  the  arbitrator  had  heard  the  evidence, 
he  expressed  a  doubt  upon  the  law,  and  proposed  that 
the  case  should  be  argued  before  him  by  counsel,  and 
that  he  was  accordingly  attended  by  counsel,  when  be 
stated  to  them  that  they  were  to  take  the  case  as  it  Chen 
stood,  that  no  consideration  had  passed  from  the  plain- 
tiff to  HiU  for  the  said  judgment,  and  the  case  was 
accordingly  argued  before  him  upon  that  objecdon, 
among  others. 
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The  JUomet^Oeneral  and  ScarlM,  who  shewed  caiue»  181& 
objected  that,  as  uothmg  appeared  on  the  &ce  of  the 
award  to  raise  the  question,  it  was  not  competent  to  coie 
of  the  parties  to  open  the  award  upon  a  surmise  of 
error  in  point  of  kw.  And  the^  insisted,  that  where  a 
matter  is  referred  generally  to  a  barrister,  his  award  is 
final,  unless  it  can  be  shewn  to  be  so  notoriously  against 
justice  and  his  duty  as  an  arbitrator,  that  misconduct 
must  be  inferred  onhis  part;  tar  which  they  dted  Ckacc 
V.  Weshiiore.{a) 

Toppings  Gurney^  and  Eqmassey  contr^  admitted 
that  there  was  nothing  of  misconduct  imputable  to  the 
arbitrator,  and  that  the  only  ground  upon  which  they  ' 
could  support  the  rtole^  was  the  arbitrator's  mistake  in 
point  of  law  in  treating  the  judgment  as  conclusive  evi- 
dence  of  the  debt.  But  they  contended,  that  it  was 
not  necessary  that  the  arbitrator's  reasons  for  making 
his  award  should  appear  upon  the  face  of  it,  in  order 
to  enable  the  Court  to  examme  them.  And  they  relied 
on  Kefiiir.Elaob.{b) 

Lord  Ellenborouoh  C.  J.  The  rule  laid  down  in 
Chaee  v.  Wesfynore  perfectly  coincides  with  my  opinion. 
Where  the  merits  both  in  law  and  fact  are  referred  to 
an  arbitrator  of  competent  knowledge^  as  we  must  pre* 
sume  a  gentleman  at  the  bar  to  bc^  and  there  is  not  any 
question  reserved  by  him,  the  Court  wiU  not  open  the 
award,  unless  something  can  be  alleged  amounting  to 
a  perverse  misconstruction  of  the  law,  or  misconduct 
on  the  part  of  the  arbitrator.    This  rule  has,  I  beheve^ 

LI  3  been 
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1816.  Imoi  bitberto  oonsidarwl  fts  guiiimg  die  praeltce  of  the 
fiwAfMAr  Bovattf  and  I  sheuld  feel  qnwilling  to  cpetk  a  disouiioQ 
^^^  wpoa  It,  as  if  we  doubted  its  ptopriety.  Tlie  wry 
obftcft  of  leleettpg  a  pvaetHioner  at  the  biir  aa  aa 
aibteatoa  is,  that  he  pnrries  with  him  a  evpposed  com- 
peteoey  and  pcobhy;  from  which  a  oonfldenee  afkes 
Aat  he  wiH  eonia  to  a  just  decioon  both  on  the  law  and 
the  fret  9  and  the  Oouit  will  abide  in  diis  cenfidene^ 
Quiets  the  cfmtrary  appears  on  the  faee  of  the  awaidi  er 
it  is  shewn  by  matter  dehors  that  he  faa^  decided  p^- 
yersely  wrong.  I  remember  that  in  Lord  KsmfoiCi 
tune  this  was  oonudeied  to  be  the  advantafe  cif  sub- 
letting IQ  a  ireference  to  a  goitl^man  at  the  hu^  The 
riik  was  acted  upon  in  Chace  v.  Weftman^^  and  is  quite 
flpnaistaDi  with  the  deoisicHi  in  Kent  v.  JBiil^;  or  I 
^iild  rather  say  that  that  dedsioii  is  a  eonftrmatioii  of 
the  rule.  The  appUcatim  to  set  aside  the  award  in  thrt 
(}ai0  was  entertained  on  the  ground  that  a  eontempom- 
nMtls  paper,  oontaiBiBg  tl^  arbitiatovV  reasons  finr 
lAHUng  the  avard,  was  past  ef  the  award ;  as  to  which 
it  was  observed  by  Le  Blanc  J.  [a\  H  The  p^ier  ia 
question  was  delivered,  together  with  the  avrard,  by  the 
lirhitrator»  as  containing  his  reasons  for  coming  to  the 
pc^luqioa^  which  he  did ;  we  must,  therrfbrei  take  them 
tp  be  suchi  as  much  as  if  they  were  inserted  in  the 
j|W#rd  itselH''  Her^»  it  appears,  a  doubt  occurred  to  the 
l^d  pf  the  arbitrator,  which,  by  his  desioe^  was  ai^ 
gfied  ^fore  him;  and  tbi^  as  it  seems  to  me^  sofiir 
ffou^  tll^ding  a  giK)und  for  setting  this  award  aside^  is 
f^  rf#fto¥i  (qr  bol(lii>g  it  conclusive;  because  it  shews  that 
t^^  f^rbiti'^tpr,  ^ter  having  all  the  information  which 

{a)  3  East,  21 . 


Digitized  by  LjOOQ IC 


IK  ^ux  VtrnvTUsmnmi  Ysab  of  OEQEGE  III.  iQfl 

he  could  derive  from  the  assistance  of  counsel  upon  the        IS18. 

doubt  which  presented  itself  to  his  mind,  came  to  his      „ 

judgment  advisedly ;  and  it  is  not  pretended  that  there       agamu 

Bjell* 
is  any  thing  j/jj^^  i);|}8po|i4iiS(  Imp^^^l®  tP  ^i™*    I^  ^® 

arbitrator  had  raised  the  question  upon  the  face  of  the 

award,  tke  Court  must  have  tak«n  nptice  of  it;  Af  ^ 

faitraler  not  haying  done  this,  I  presume  tba  4^nbt 

sriiich  he  at  fiipl  entertained  was  vepiOTtdi  and  I  timk 

p»  dumld  bft  dtpasttng  from  th^  praadee  of  tiie  EomH 

if  we  wen  new  ta  discuss  it. 

B4VUV  /•  I  am  of  ^  saoia  ^|nii1p9.  I  Imw  al? 
ways  sonsideffed  it  aa  4  nuls^  tluU  wbore  «  imttar  14  fir 
finwed  tft  a  gantVwaan  ei  (he  bar,  bia  award  is  oWiliviTi^ 
unless  some  questian  be  saisad  on  the  faaa  of  the  avar4> 
OB  upon  same  collateral  insiruqient  whidk  is  t|i  bf^  fiORr 
.  flUavad  as  a  pavt  of  it,  as  in  Keni  v.  JBbkfb  s  Wfi  I 
think  it  would  be  flai||«mal)F  inpMveaianl  if  i(  mm% 
oiharwise. 

HoLBOYD  J.    The  same  poii)t  bM>  I  b^Upv^  )mfk 
decided  in  tlie  Court  of  Qiainseiry,  («) 

fkr-  £bmm. 

(a)  Sec  rottn^  t.  /ro/^pr*  >^F*iu'f'  N^S.  364, 


Ll4 

Digitized  by  LjOOQ iC 


808  CASES  IN  MICHAELMAS  TERM 

1816. 


Tustda^,  The  Kino  against  Tucksb. 

Anwjmffrf  y^l/C£&JS»oneofthelateovenieenoftfaepoorortlie 
chafged  by  hit  partth  of  HorberUm^  in  the  ooimty  cX  Deoom^  was 

bankruptcy  umI 

ovtitcirte  from  ooiDBiitted  by  two  jufttioes  to  the  oounty  gaol»  until  he 
reqicet  of  a  should  give  in  and  verify  hia  acoonnts  as  sach  oveneer, 
J^^^^^H^^^  and  pay  and  yield  up  the  moiiies  due  to  the  aaid  paiiah. 
Sme^wl**  '^^  ^'^  ^^'^  ^^'  Tucker  and  another  were  appointed 
^^^I^^P^^  oferaeera  from  Ladg^-day  1815,  to  LaAf-dai  1816,  and 
happcnbafora    took  on  them  the  said  office;  and  Tucker  reoetroi 

Ihe  cspiiation 

of  hii  year  of     on  acoount  of  the  parish  between  LaAf^dmf  1815,  and 


whicb  tiaie  ba     the  end  diJomumf  1816,  969L  4&  6d.,  out  of  wfaidi  he 
^cdtoa^!'^  disbursed  770/,  15&  ^^  leaving  a  baknce  in  his  handi 


count 


of  18U.  8s.  lOd.  On  the  6th  o£ February,  1816,  a  i 
mission  of  bankrupted  issued  against  him,  and  he  wis 
declared  bankrupt,  and  accounted  under  the  cnmmisiann 
for  the  balance,  but  having  before  the  commission,  ab- 
sconded from  his  houses  the  account'books  in  his  hands 
as  overseer  were  taken  away  from  iiis  house  by  die 
churchwardens  and  overseer.  At  iM^^f^ky,  1816,  new 
overseers  having  been  appointed,  I\idker  was  summoned 
to  attend,  and  did  attend  a  vestry  meetinj^  and  there 
made  up  his  accounts  by  checking  them  with  the  ac- 
count books  in  the  hands  of  the  overseers ;  fitmi  which 
it  appeared,  that  the  above  bahmce  was  due  from  him 
to  the  parish  before  he  became  bankrupt,  and  he  offered 
to  verify  the  account  on  oath.  Afterwards  he  obtained 
his  certificate^  notwithstanding  which,  the  justices  issued 
their  warrant  upon  the  complaint  of  one  of  the  overseen^ 
that  Tucker  hadnq^  made  and  given  in  his  account,  and 

yidded 
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yielded  up^e  moniee  and  things  claimed  by  the  parish  1816. 
to  them,  the  suooeeding  oveneerst  under  which  warrant 
he  was  carried  before  the  justioesi  and  committed  as  above^ 
though  he  represented  to  them  what  had  passed^  and 
that  he  had  always  been,  and  was  then  ready,  to  verify 
his  acooont  on  oath;  and  that,  having  obtained  his 
oertificate,  he  was  not  personally  liable.  And  upon  a 
rule  nisi  for  a  habeas  carpus  to  discharge  Tucker  out  of 
custody  as  to  this  commitmrat,  the  doubt  was,  if  his 
bankruptcy  and  certificate  discharged  the  debt. 

NaUtrt,  who  shewed  cause,  relied  on  Bex  v.  Egging' 
ion  (a),  which,  however,  he  admitted,  had  not  been 
approved  of  in  £r  parte  Exlejf.  (i)  "  But  he  argued, 
that  an  overseer  is  not  like  a  mere  trustee ;  he  is  in- 
dictable if  he  does  not  account  and  pay  over  the  baF- 
lance  {c\  though  he  cannot  be  called  on  to  bring  in  his 
account  until  the  year  expires,  {d)  Now,  at  the  time  of 
the  defendant's  bankruptcy,  there  was  not  any  debt  due 
from  him  as  overseer  for  which  he  could  be  sued,  nor 
any  one  to  whom  he  could  pay  it  until  his  successors 
were  appointed ;  consequently,  this  is  not  a  debt  prove^ 
able  under  the  commission  within  the  statutes  of 
bankrupt 

But  per  Curiam.  The  money  in  his  hands  at  the 
time  of  the  bankruptcy  was  debUum  in  pnesenti^  although 
he  might  only  be  accountable  for  it  infutwv^ 


(a)  1  r.  J2.  369.  (6)  6  Fet.  811. 

(c)  JB«e  T.  Kif^  2  Sir.  196S.     Bm  ▼.  ComimiMt  5  Mod.  179. 

[d)  Rexr.  G^bim,  F0/.8O. 


Gt^d, 
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91m  Kora 


I  tic.  f^BI<»^  vho  vtsA  in  gppport  of  the  rule,  was  not  ealk^ 

upon  by  the  Court,  only  he  said,  that  it  had  besn  hdd, 
with  re^ieet  to  the  land-tax  oQlleetors,  that  any  of  du 
pavishioners  might  pFove. 

Rule  absolute  upon  the  defend^t^s  vwifying  Us 
aceouni,  and  undeFtaking  not  to  bring  any  actiaiL 


N^^  26th.  CifcvKiiT  qgtmt  B  vsftAMi 

AfUrfloal 


80 


iX^6^    IJPPN  «  rule  jjisi  fi^v  settlPg  i>5i(J§  t^e  JH^gpieifc 
f^dant  b  too  far  OS  rejated  to  the  co^ts,  on  thp  ground  tba(  the 

tbe  Court  under  debt  at  tl^e  tiipe  pf  action  brought  did  npt  exceed  51^ 

the  Court  of  ^ 

Reqoert't  act»  and  th^t  the  defendant  at  t|)p  time  of  contracting  the 
pri?e  the  plain-  ^^^^  anc!  thence  hitherto,  was  a  resident  inhabitant  in 
oortfc  Sips^i  within  the  jurisdiction  of  the  Qourt  of  Reauestf 
|br  that  district  ((i)j  in  the  pountv  of  Lincoln  /  it  iu>- 
p€;are(l  that  the  original  debt  amounted  0  92.  1 1^.  6d^ 
but  l^ad  been  r^uced  bv  ^  pa^ipent  of  5/.  on  Recount, 
and  afterwards  the  defendant  was  served  with  a  latitat 
at  the  s^it  of  the  plaintiff  for  the  recovery  of  the  dif- 
ference. Judgment  passed  by  default,  and  a  writ  of 
enquiry  was  executed,  and  final  judgment  signed  thereon 
before  this  rule  was  moved  for,  and  execution  issued 
against  the  defendant's  goods. 

RichardsdHj  who  shewed  cause,  objected  that  the  ap- 
plication was  too  late^   and  should  have  been  made 

(a)  By  ttftt.  47  G.  3.  c.  78^  it  ii  enacted,  that  if  aoj  ^uc^  be  com- 
mence4  ip  «nj  o^«r  cpq^t  thap  the  sai4  Court  of  I^p|ett>  fpr  any  debt 
not  exceeding  51*  the  plaintiff  ahall  not,  by  rei^n  qf  f  y^rdic(  lor  (itm,  or 
otherwise,  have^  or  be  enttUcd  to  toy  coats. 

before 
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heSom  final  judgntnt     And  he  cited   Brampion  ¥.  1816. 

Or&kk  {a\   Dimsier  v,  JDoy  {b\   and   Iht  opiaien  ef  — — 

JuJiiT  J.  in  Bamq^  ▼•  IViik  (<?)  afhff 


Eterabd. 


coBira,  Pflied  on  JBoM  ▼.  ^r#»  ^) 


B^VUT  J.  it  saeiBi  to  me  that  this  ^ppUcaiiM  Mgl|t 
to  have  been  made  before  final  judgment;  because^ 
Mgttkudy  there  ahanld  be  a  ti^gestioii  qa  l^e  foil, 
vhich  flin  onfy  be  vvule  \m^f»  jadgniaBt  is  entesedL 

Abbost  J«  The  ease  dted  by  Mr.  JnA^Ms  k  di»> 
tiagiiisbable,  fov  theie  the  defendant's  attomey  gp/fAf 
fdaintiffHi  attorney  notioe,  that  if  he  enteved  op  judg- 
ment for  costs,  the  Court  would  be  moved  to  set  it 
aside  ;<  notwithstanding  which  the  plaintiff's  attorney 
cigQedjttdgDienl  ibroosli. 


Per  (\iriauk 


Rule  dischaiged. 


(a)  1  ^r.  i/^,  {b)  9  East,  2^9. 

(c)  2  H,  Bt.  356.  (</)  2B.\P.  588. 


Wheelwrioht  against  Smoirs,  Bail  of  Fles.     TWnfay, 

N(wember  ^eCtu 

.  Jj/HEELWRiGHT  sued  Flea  ip  (?.  R^  an4  arrested  i„  debt  on  a 

him,  upon  an  affidavit  of  debt,  as  acceptor  of  a  bill  STStS?^  "^ 
of  exchange  for  \67L  Os.  Id.  Sinums  gave  bail  to  the  S,^'iffh2^ro- 
action,  entering  into  the  usual  recognizance  in  double  "^."^ "» ^ 

a  iiiin  exoeedioff 
the  nun  sworn  to,  this  Court  staid  the  proceedings  against  the  bail  on  payment  of  the  dete 
sworn  to,  with  interest  and  costs. 


Jbe 
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1816.  the  ram  sworn  to.  Wkedwright  afterwards  recovered 
against  Fles^  upon  a  writ  of  enquiry  after  judgment  by 
default,  a  sum  beyond  the  amount  of  his  aooeptanoe^  on 
the  oouQt  for  goods  sold;  and  afterwards  brought  debt 
in  this  court  against  Simons  upon  his  reoognizanoe. 
Whereupon  a  rule  nisi  was  obtained  fiir  staying  the 
proceedings  on  payment  of  the  debt  sworn  to  and  oosti, 

Qm^ttf  who  shewed  cauie^  resisted  the  nd^  on 
the  ground,  that,  this  being  a  recognizance  of  the  Covrt 
ofCB.,  the  rule  of  that  Court  must  be  applied  to  it, 
namdy,  that  the  bail  is  liable  to  the  fiiU  extent  of  die 
penalty  of  the  recognizance^  that  is,  double  the  amonol 
of  the  sum  sworn  to  (a) ;  alUery  if  the  recognizance  hid 
been  in  this  courL  (&) 

JP.  PoOoekf  in  support  of  the  rul^  said  that  in  DaU 
▼.  Johnson  the  Court  of  C.  B.  seem  to  admit  that  the 
practice  of  this  Court  was  more  reasonable  than  their 
own.    And  he  cited  Carmell  v.  Coare^  (c) 

And  per  Lord  Ellenborough  C  J.  There  seems 
to  be  no  reason  for  varying  our  practice  because  this  is 
a  recognizance  of  the  Court  of  C.  B. 

Rule  absolute  on  payment  of  the  Amount  of  the  bill 
of  exchange,  interest,  and  costs,  {d) 

(a)  DM  Y.  Jbhimnh  IJBot.  4^  Pte/.  S05. 

(h)  Clarke  ▼.  SradJUiw,  1  JBati,  90. 

(0  2  Taunt.  It7.        {d)  S«e  TidtTi  ^  ^  ed.  274. 
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The  King  against  The  Justices  of  Essbx.       ^^^^i^ui. 

TTPON  a  rule  nisi  for  a  numdamus  to  the  justices  of  whereoorpor- 
Essex^    to  receive  ao  appeal  against  a  poor's-rate  ^n^rtof T 
for  the  parish  of  Saffron  If^alden,  which  the  justices  had  g^JJ"^ 
refused  to  receive  at  their  last  Midsummer  quarter  ses-  •pp^  l»«  *» 

them  at  Mssions 

sions,  on  the  ground  that  it  ought  to  have  been  made  against  a  poor 

ralCf  allhousfa 

to  the  justices  of  the  town  sessions,  the  case  was  thus :  there  be  less 
The  hmits  of  the .  town  and  parish  of  Sqffrofn  Walden  ^^  de^d'of 
are  co-^tensive.  The  town  of  Saffron  Walden  is  a  town  '^^Jj"  ^ 
corporate,  and  by  the  charter,  (dated  the  26th  Decern^ 
betf  6  WilL  Sf  Mary\  the  mayor,  during  his  mayoralty, 
and  for  one  whole  year  next  ensuing,  the  recorder  and 
the  deputy  recorder  for  the  time  being,  and  the  two 
senior  aldermen  for  the  time  being,  (making  together 
six,)  are  constituted  justices  within  the  town  and  pre- 
cincts thereof.  The  corporation  ofSc^ffron  Walden  have 
regularly  held  a  court  of  quarter  sessions  from  the  date 
of  their  charter.  The  mayor  is  elected  from  among 
the  aldermen,  and  the  aldermen  from  the  inhabitants  of 
the  town,  and,  except  in  the  instance  of  the  recorder 
and  deputy  recorder,  the  justices  composing  the  court 
of  quarter  sessions  must  be  resident  in  the  parish  of  ' 
Saffron  Walden.  The  mayor,  in  case  of  sickness  or  ab- 
sence from  the  town,  may  appoint  a  deputy  from  among 
the  aldermen.  The  appellants  gave  regular  notice  to 
the  parish  officers  of  their  intention  to  appeal,  and  also 
(among  others)  to  the  mayor  and  recorder,  as  being 
two  of  the  persons  in  respect  of  whom  they  were  over- 
rated; 
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18l6i       rated;  and  the  other  town  justioes,  except  the  deputy 
_   „         recorder,  were  also  rated  in  the  said  assessmenL 

Tlie  Kiwo 

.  ogabut 

T^M  JuBtioef  of 

AdamSf  who  shewed  causes  relied  on  stat^  4SEliz. 
c.  2«  5.  8.9  as  giving  authority  to  the  town  justices  over 
this  appeal,  which  authority^  he  said)  was  not  i^ridged, 
either  by  staL  16  G.  2.  c.  18.  s.  8.,  wjiich  relates  only  to 
ootthty  justices,  or  by  17  6. 2.  i?«  38%  s.  5.,  which  only 
attaches  where  the  number  of  corporation  justice  is  less 
than  four. 

Gumefi  contra,  argued  thaC  17  6.2.  cSS^  s.B^ 
which  gives  an  appeal  to  the  county  sessions  where 
there  are  hot  four  justices  in  the  cofporadon,  most  be 
construed  as  meaning  four  wbo  have  no  interest ;  far 
otherwise  it  would  be  leaving  to  the  parties  tfaenndvcs 
to  determine  their  own  cause,  which  would  be  coniraiy 
to  first  principles.  And,  therefore,  per  Hob  C  J.,  the 
mayor  of  Hereford  was  laid  by  the  heds,  for  sitting  in 
judgment  in  a  cause  where  he  himself  was  lessor  of  the 
plaintiff  in  gectment,  though  he  by  the  charter  was  aoie 
judge  of  the  court,  (a)  So^  where  a  justice  joined  in  an 
order  di  removal  from  his  own  psti^  the  order  was 
quashed,  for  this  was  a  judicial  act,  and  the  partj  in^ 
terested  was  tacitly  excepted,  {b)  And  so,  also^  an 
order  of  sessions  was  quashed,  because  it  concerned  one 
of  the  justice  named  in  the  style  of  the  Court,  (c) 

The  Court,  thinking  the  case  to  be  of  general  im- 
portance,  desired  time  to  look  into  the  acts. 

Cttr.  adv.  vuU, 

(k)  SaOt.  S96.  (h)  Great  Ckme  tad  JOmk^gMt,  AK  tITI. 

.(^  F9xlum  2y<Atn&  Salk.  607. 

Lord 
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Lord  Ei^LENBORouGH  C.  J.  now  ddiivered  the  judg*        1818; 
ment  of  the  Courti  _   ^  , 

In  the  case  respecting  the  justices  of  the  borough  of       o^My 
Segffhm  WMen^  which  was  depending  jesterday,  the       £«iat» 
Ciottrt  took  time  to  look  into  the  several  acts  of  parlia- 
ment)  ^md  cases  referred  to.     Of  the  six  corporatioB 
justicesi  consisting  of  the  recorder,  deputy-recorder^  two 
senior  aldermen^  and  two  other  persons^  it  was  con-* 
tended,  that  the  last  four  were  disqualified  by  law  from 
sitting  upon  any  appeal  in  any  matter  respecting  the 
poor  laws,  as  being,  in  respect  of  their  inhabitancy  and 
liability  to  be  rated  within  the  borough,  on  that  account, 
incompetent,  and  that  these  being  judicial  acts,  as  per- 
sons interested,  they  were,  in  the  language  of  one  of 
the  cases  cited,  tacitly  excepted.     And  the  case  of  the 
parish^  of  Great  Ckarte  and  Kennington^  2Str.  1173., 
and  of  Faxham  Tythingy  in  Com.  WUts^  2  Salt*  607^ 
were  relied  on  to  this  effect ;  but,  upon  looking  into  the 
statutes,  43  Eliz.  c.  2.,  16  G.  2.  c.  18.,  and   17  G.  2. 
c.  38.,  we  are  of  opinion  that  the  justices  of  the  bo- 
rough o{  Saffron  Walden  are  not  disqualified  from  sitting 
as  a  court  of  appeal  under  the  poor  laws,  on  the  ground 
of  their  being  rated  or  chargeable  with  the  rates  of 
the  place  within  which  their  jurisdiction  is  to  be  exer- 
cised.    By  the  43  Eliz.  c.  ^.  s.  8.,  as  head  officers  of  the 
town  corporate,  they  being  justices  of  the  peace,  have 
the  same  authority  within  the  limits  and  precincts  of 
their  jurisdiction,  as  is  limited,  prescribed,  and  appointed 
by  that  act  to  justices  of  the  peace  of  the  county,  **  and 
no  other  justices  of  the  peace  are  to  enter  or  meddle 
there."    Being  invested  with  the  like  jurisdiction,  both 
original  and  appellate,  on  the  subject  of  the  poor  laws, 
with  justices  of  the  county,  and  with  the  sort  of  ne  in^ 

trandttant 
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1816.  tromUiant  provision  in  their  fitvoor  m  to  its 

.j^^^^^  which  I  have  last  stated,  there  occurred  in 

^ywwe  term,  16  G.  2.,  thecase  in  2S^.  1178.i  in  wUeh  it 


£hu*       held  that  a  jostioe  conld  not  join  in  removing  a 

from  his  own  parish.  This  dednon,  in  its  letter^  if  it 
should  continue  to  be  acted  upon  as  a  general  Tule  of 
law,  would  have  wholly  disabled  the  jnitiees  of  a  great 
many  towns  corporate  from  acting  in  the  execotioD  of 
the  poor  lows,  both  in  an  original  and  in  an  appellate 
character,  as  justices  in  respect  to  the  same ;  and  it  is 
fair  to  presume,  fix>m  the  very  nearly  contemporsiy 
date  of  the  slat.  16  6.  2.  c.  18.  with  this  dedsioD,  that 
this  act  was  introduced  to  obviate  this  inconvenience ; 
for  reciting,  <<  that  doubts  had  arisen,  whether,  accord- 
ing to  the  laws  and  statutes  then  in  Ibrce,  his  majettfs 
justices  of  the  peace  might  lawfully  act  in  any  case  re- 
lating to  the  parishes  and  places  to  the  rates  and  taxes 
of  which  such  justices  respectively  are  rated  or  diai^ 
able,"  it  enacts,  <<  That  it  shall  and  may  be  lawful  to 
and  for  all  and  every  justice  or  justices  of  the  peace  fcr 
any  county,  riding,  city,  liberty,  franchise^  borough,  or 
town  corporate,  within  their  respective  jurisdictions,  to 
make,  do,  and  execute,  all  and  every  act  or  acts, 
matter  or  Matters,  thing  or  things,  appertaining  to  their 
office  as  justice  or  justices  of  the  peace,  so  far  as  the 
same  relates  to  the  laws  for  the  relief,  maintenance,  and 
settlement  of  poor  persons,  or  to  any  other  laws  con- 
cerning parochial  taxes,  levies,  or  rates,  notwithstand^ 
ing  any  such  justice  or  justices  of  the  peace  is  or  are 
rated  to  or  chargeable  with  the  taxes,  levies,  or  rates 
within  any  such  parish,  township,  or  place  affected  by 
any  such  act  jor  acts  of  such  justice  or  justices  as  afore- 
said.'*   Howc>vr  r    inasmuch  as,  from  the  greatness  of 

the 
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tlieniMiber  of  justices  of  the  peace  for  ooinitie%  the       1816. 


The  Kiiia 


atiendanoe  of  any  partkalar  jastice  ocmtd  be  spared 
open  appealsi  it  pnmdes  that  that  act,  ot  any  thing 

•  Tlw  Jfulieei  of 

therein  Gontdned^  should  noc  authorize  or  empower  Emkx. 
any  jusiaoe  or  justices  of  the  peace  for  any  county  or 
ridii^  at  kfg^  te  act  in  the  detarmmation  of  any  ^)- 
peal  to  fte  quarter  sessions  for  any  such  county  or 
iPidingy  from  any  order,  matter,  or  thing  relating  to  any 
Mch  parish,  townchip^  or  place  where  such  justice 
or  justices  of  the  peace  is  or  are  so  charged,  taxed,  or 
ehargeaUe  as  aforesaid;  asiy  thmg  dierein  contmned  to 
the  contrary  notwithstanding/'  Here,  it  will  be  ob- 
served,  that  <<  justices  of  the  peace  for  cities,  Kbcrties, 
franchises^  boroughs,  or  towns  corporate''  who  are  all 
included  by  name  in  the  enabling  clause  of  this  statute^ 
are  not  included  in  this  prohibitory  provision  in  the 
ease  of  appeals,  which  prohibition  is  confined  expressly 
to  justices  oi  die  peace  for  counties  and  ridings  at  large 
only.  The  stat.  176.  2.  c^  SB.  s.  5*^  probably  adverting 
to  and  meaning  to  obviate  the  danger  of  admitting  ju&- 
tices,  under  any  bias  or  interest  in  the  subject-matter 
of  the  appeal,  to  sit  upon  such  appeals,  where,  from 
the  smallness  of  the  number  of  die  attending  jusdces, 
such  bias  or  interest  shall  be  likely  to  operate  with  pre- 
juifidal  effect  upon  the  administration  of  justice^  pro- 
vides, ^  That  in  all  corporations  and  franchises,  which 
have  not  four  justice  of  the  peaces  it  shall  and  may  be 
lawfiil  for  any  person  or  persons,  in  any  of  the  cases 
aforesaid,  where  an  appeal  is  given  by  this  act,  to  ap- 
peal, if  he  or  they  shall  think  fit,  to  the  next  general 
or  qiiarter  sessions  of  the  peace  for  the  county, .  riding, 
or  division  wherein  such  corporation  or  franchise  is 
situate  :'*  where  the  corporation  justices  consisted  of  a 
Vol.  V.  Mm  larger 
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1616*       larger  number  of  persoiM  than  four,  thinking  it  pro* 

bably  unnecessary  to  interfere  with  the  ezdusiye  juri*> 

H^i^       diction  on  this  subject,  which  they  derived  under  the 
X1i«  Jittdces  of  ^  ^ 

Kmbz.       43  EUz*  c.S.  s»S»9  which  has  ahready  been  observed 

upon.  .  We  are^  therefore^  upon  a  view  <^  the  pio-* 

visions  of  the  several  statutes  referred  to  on  thb  adgect* 

and  adverting  to  thdr  poliqr  and  object,  cf  opinion 

that  the  legislature  meant,  in  the  case  of  boroogh 

justices,  (where  the  whole  number  of  them  was  fimr  or 

more),  as  in  the  present  case^  to  leave  their  jurisdictioa 

under  43  Eliz.  entire^  not  curtailed  or  abridged,  firoDL 

suspicions  of  possible  abuse;  a  libond  confidence  on  die 

part  of  the  legblatiire,  which  ought  to  be  repaid  by  the 

most  perfect  impartiality  and  justice  on  the  part  of  those 

to  yfAnxa  such  a  jurisdiction  is^  under  such  circoBi- 

stances,  entrusted. 

Rule  discharged. 


IFednetday,  DrAYCOTT  OgoinSt  PiLKINGTON. 

November  I7tfi. 

gg*^^"^  nrO  debt  on  bond  the  defendant  pleads  a  sham  plea, 
plea  M  a  nul-  viz.  a  set-o£^  for  money  due  on  an  obligation,  on 

UXjt  •m*  ■■^■K  ,  _  •  1  '      *  ^  ITM  m     m        ajM 


a  recognizance^  and  on  simple  contract.  The  plaintifl^ 
pleaT^  b«  after  ruling  the  defendant  to  abide  Ij^  his  plea,  signed 
^  «n^  judgment  bb  for  want  of  a  plea.  And,  upon  a  rule  for 
by  the  pica.       getting  aside  this  judgment, 

Marryaty  who  shewed  cause,  contended,   that  the 

plea  being  a  sham  plea,  apparent  upon  the  face  of  it, 

for  it  required  different  modes  of  trial,  might  be  treated 

as  a  nullity;  and  that  the  rule  given  to  abide  by  the 

t  pl«, 
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plea,  was  not  a  waiver  of  the  plaintiff's  right  so  to 

treat   it.     And  Lockhart  ▼•  Madnreth  (a\  PenfiM  v. 

DRAToorr 

Haookim  {p\  were  dted.  offOna 

Chithf^  oontr^  in  sni^rt  of  die  rule^  distinguished 
Ais  irom  FefifiHd  v*  HcnMm^  because  there,  the  action 
b^g  on  bond,  the  plea  was  pleaded  as  if  to  an  action 
upon  promises.  At  all  events,  the  rule  to  abide  by  the 
plea  is  a  waiver,  being  an  admission  by  the  plaintiff  that 
it  is  a  plea. 

Lord  EixBNBOBOUOH  C.  J.  The  Court  has  no  doubt 
that  this  is  a  sham  plea  \  and  would  have  had  no  dijfi- 
culty  in  dealing  with  it,  had  it  not  been  for  the  rule  to 
abide  by  the  plea.  But  as  the  plamdff  has  treated  it 
as  a  plea,  by  giving  the  defendant  a  rule  to  abide  by  it^ 
he  has  precluded  us,  by  the  terms  of  the  rule,  from 
treating  it  as  a  nullity.  I  should  have  been  glad  to  have 
so  treated  it,  if  I  could. 

Per  Curiam^  Rule  absolute^  with- 

out costs,  (c) 

(a)  5T.JZ.6S].  (6)  9J£;^&e06. 

(c)  Jhirnhf  Y.  PhiU^,  5.P.»  «yadged  od  the  muim  dftj.  GifTrd  tor 
he  pleinttf;  Chiiijf  contrl 


Mm  2 
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16i6. 


Thursday, 
Nif9efnber2Bth* 


The  costs  of 
ooaveyiDga 
defendant  to 
gaol  in  execu- 
tion of  his  sen- 
tence, are  rea- 
sonable costs 
within  statute 
5  &  6  r.  4*  AT. 
c.  11.  <.  3.  tobe 
allowed  to  the 
prosecutor 
where  the  in- 
dictment has 
been  removed 
bj  certiorari. 


The  Kino  against  Gilbie. 

^ILBIE  was  iiicUctod  for  a  mriftmesiwr  at  tbe 
Northumberland  quarter  sesdoQe,  and  JKWfyffii  ike 
same  by  certiorqri  into  this  Court,  and  was  afterwards 
^und  guilty,  and  ^enteuopd  to  two  yean'  impiboDment 
ia  the  gaol  for  that  couuty;  in  exeeutiim  of  whidiifli- 
tence  he  was  conveyed  thither  at  the  prosecutor^s  a- 
penee.  The  Master,  on  taxii^  the  €pat%  aUowed  this 
espence  \q  the  prosecutor.  A  rule  nisi  having  bflcn 
pbtained  for  the  Master  to  review  hif  taxatioo. 


ScarleU  and  Deacon  ti^eyrtd  csme,  an4  urgQcd,  tliBt 
tliis  allpwance  was  y^ar^aAted  hy  stat  5  &6Jf«^K 
cll.s.  3.,  which  enacl9,  «<  That  if  |he  dtifoid^atpio' 
secuting  tlie  certiorari  be  convicted  of  the  offisnoe  for 
which  he  was  indicted,  the  Court  of  King^s  Bench  shall 
give  reasonabk  cods  to  the  prosecutor/'  And  tky 
urged,  that  if  the  indictment  had  been  left  with  the 
sessions  this  expence  would  not  have  been  inconed, 
because  the  defendant  would  have  been  on  the  qN)t; 
wherefore,  it  was  by  the  defendant's  own  act,  who  re- 
moved the  indictment,  that  the  cost  was  incurred;  snd 
it  is  a  part  of  the  reasonable  costs.  The  prosecator,  iP 
discharge  of  his  duty,  had  a  right  to  see  that  the  sen- 
tence of  the  Court  was  executed* 

Chittyf  contra,  maintained,  tliat  the  statute  fK  4*  •^' 
did  not  contemplate  costs  such  as  the  present,  nor,  in- 
deed, any  costs  after  judgment.    And,  as  to  the  de* 

fendaot 
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fendant  being  the  occasion  of  this  expenc^  the  sentence       18I6. 


Hie  Knra 


might  as  well  have  been  to  the  prison  of  this  court  as 

to  the  county  gaol.    The  plac^  therefore^  of  imprison-       (vomit 

ment  was  the  act  of  the  Court.    The  recognizance  of 

the  defendant  extends  to  the  costs  of  the  trial,  ^and  not 

of  eKecotioD.    And  be  cited  Bex  t.  CMsey  {a)f  and 

Qfseen  v.  Burners*  (b) 


Lord  Elukbqbouoh  C.  J.  Ifoder  the  terms  of  the 
recegiifcKuiee  the  defi^dant  wm  bound  to  pay  all  reason^ 
able  costs.  These  costs,  if  not  immedyiately  oceasioBed 
by  the  ceriidrarh  ^ere  certainly  incurred  in  cons^ 
quence  of  it.  If  the  indictment  had  remained  below, 
no  such  ei^ience  would  have  bem  incurred.  The 
defendant's  own  act,  therefore^  may  be  said  to  have  oc* 
casioned  the  exj^enoa.  It  is  reasonable  that  the  defend^ 
ant  should  bear  the  expence  be  which  no  other  fimd 
18  provided. 

Batlk^  J.  It  is  a  part  of  the  prosecution  to  carry 
it  to  its  legal  conclusion. 

Per  Curta$n,  Rule  discbaiged. 

t«)  CMp.  7SS.  (^)  Aft.  55. 
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REGULA  GENER ALIS. 

Wednesday  next  after  15  days  of  St,  Martin^ 
S7Geo.S» 

Whereas  by  a  rule  made  in  this  court  in  Drmif 
term  now  last  past,  it  was  ordered  (among  other  thiiigi)^ 
that  the  marshal  of  the  Marshalsea  of  this  Coort  pn^ 
sent  to  the  Judges  of  this  Court,  in  their  chamber  st 
WeOnmster^haU^  within  the  Jbrst  four  days  of  eieiy 
terin,  a  list  of  all  such  prisoners  as  are  sopemdesbl^ 
shewiog  as  to  what  actions,  and  on  what  account  thej 
are  so,  and  as  to  what  actions  (if  any)  they  still  remsin 
not  snpersedeaUe.  And  whereas  it  sometimes  happens 
that  prisoners  who  would  be  supersedeable^  aooording 
to  the  general  rules  and  practice  of  the  Court,  may  not 
be  entitled  to  their  supersedeas  or  discharge^  by  resson 
of  some  special  matter  unknown  to  the  inarshal;  sndit 
is  expedient  that  such  special  matter  should  in  all  esses 
be  made  known  to  the  marshal,  in  order  to  the  better 
preparing  the  lists  required  by  the  said  recited  role. 
Now  it  is  hereby  ordered  by  the  Court,  that  if  by  res- 
son  of  any  writ  of  error,  special  order  of  the  Coorti 
agreement  of  parties,  or  other  special  matter,  any  pri- 
soner, now  or  hereafter  to  be  detained  in  the  sctusl 
custody  of  the  marshal,  be  not  now  or  hereafter  msy 
not  become  entitled  to  a  supersedeas  or  dischai]ge  to 
which  such  prisoners  would,  according  to  the  general 
rules  and  practice  of  this  Court,  be  otherwise  entitled 
for  want  of  declaring,  proceeding  to  judgment  or  cbarg- 
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iog  in  execution  within  the  times  prescribed  by  such       181A. 
general  rules  and  practice^  then  and  in  every  such  case^  ■ 

the  plaintiff  or  plaintifi  at  whose  suit  such  prisoner 
now  is  or  hereafter  may  or  shall  be  so  detained  in  cus- 
tody shall,  with  all  convenient  speed,  give  notice  in 
writing  of  such  writ  of  error,  special  order,  agreement, 
or  other  special  matter,  to  the  marshal,  upon  pain  of 
losing  the  right  to  detain  such  prisoner  in  custody  by 
reason  of  such  special  matter.  And  the  marshal  shall 
forthwith,  after  the  receipt  of  such  notice^  cause  the 
matter  thereof  to  be  entered  in  the  books  <^  the  prison, 
sBid  shall  also  present  to  the  Judges  of  this  court,  from 
tfane  to  time,  a  list  of  all  the  prisoners  to  whom  such 
special  matter  shall  relate,  shewing  such  special  matter, 
together  with  the  Kst  of  prisoners  supersedeable,  as  re^ 
quired  by  the  said  recited  role* 


^ 


Digitized  by 


Google 


END  OF  MICHAELMAS  TERM. 


Digitized  by  LjOOQ IC 


A}f 


INDEX 


TO   THE 


PRINCIPAL    MATTERS- 


ABANDONMENT. 
See  Insurance,  2.  3. 7. 

ACCEPTANCE. 
See  Pleading,  3. 

ACCOUNT  STATED. 
See  Eyidence,  2. 

AFFIDAVIT. 

An  affidavit  of  debt  for  money  lent 
and  for  goods  sold  and  delivered, 
and  for  work  and  labour  is  irregu- 
lar, if  it  omit  to  state  that  it  was 
*<  at  the  instance  and  request  of 
defendant,''  although  it  state  that 
it  was  *<  to  and  for  his  use,  and  gn 
his  behalf."  Durriford  v.  Messiter, 
M.57G3.  Page446 

AGENT. 

See  Bills  of  Exciiange^  3.  Prin* 
ciPAL  and  Agent. 

ANNUITY. 

1.  If  a  bond  and  warrant  of  attorney 
and  indenture  be  made  to  secure  an 
annuity,  the  memorial  of  the  bond 
and  warrant  of  attorney  need  not 
express  for  whose  life  the  annuity 

VOL.V. 


is  granted,  if  it  be  expressed  irt  the 
memorial  of  the  indenture,  which 
recites  the  said  bond  and  warrant 
of  attorney,  for  whose  life  the  said 
annuity  is  granted.  Ranger  v.  the 
EartqfCheOerfield,  E.  56  G.  3. 
'^  Page  2 

2.  Where  an  annuity  was  secured  by 
bond  and  warrant  of  attorney,  and 
by  indenture  chargmg  lands,  and 
the  indenture  stated  the  annuity  to 
be  granted  in  consideration  of 
105(S.  paid  by  the  grantee  to  the 
grantor,  on  which  was  indorsed  a 
receipt  for  the  money  from  the 
grantee,  by  payment  of  T.  H.  his 
agent,  and  tne  indenture  also  con- 
tained a  proviso,  that  execution 
should  not  be  taken  out  upon  the 
warrant  of  attorney  until  40  days 
after  the  da^  limited  for  payment 
of  the  annuity ;  and  the  memorial 
set  forth  the  bond  with  its  date, 
and  the  indenture  as  bearing  even 
date  therewith,  but  omitted  any 
mention  of  the  proviso:  Held  that 
the  memorial  sufficiently  contained 
the  date  of  the  indenture,  and  need 
not  set  forth  the  proviso  :  and  that 
the  receipt  coupled  with  the  inden- 
ture, sufficiently  described  the  per- 
son by  whom  the  consideration 
N  n  was 
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AWARD. 


BAIL. 


was  paid.     Doe  dem.  Mason  and 
Others  ▼.  Phillips,  M.  57  G.3. 
Page  369 
APPEAL. 

1.  An  appeal  against  overseers  ac- 
counts must  be  to  the  next  general 
quarter  sessions,  after  the  allow- 
ance of  the  accounts.  The  17  G.  2. 
c,  38.  s.  4.  is,  in  this  respect,  a  re- 
peal of  the  43£/fz.  c.2,  s.6.  Rex 
V.  The  Justices  of  Worcestershiref 
M.  51  G.  3.  457 

Where  corporation  justices  con- 
sist of  a  ereater  number  than  four, 
an  appeal  lies  to  them  at  sessions 
against  a  poor  rate,  although  there 
be  less  than  four  who  are  devoid  of 
interest  in  the  question.  Rex  v. 
TheJnstices  o/Esstx^  M.  57  Q.  3. 

513 

APPRENTICE. 

An  infimt  may  bind  himself  appren- 
tice by  indenture,  because  it  i$  for 
his  benefit;  and,  though  he  be  a 
pauper  in  the  pnrish  workhouse  at 
the^  time  of  the  binding,  and  the 
parish  oScers  pay  the  premium, 
yet  11  is  not  necessary  that  they 
should  sign  the  indenture,  or  that 

'  the  justices  should  assent  tliereto, 
if  the  apprentice  be  not  a  parish 
apprentice  within  the  meanmg  of 
the  sUt.  43  EUz.  c.  2.  The  Kif^ 
V.  The  Inhabitants  of  Arundel^  T, 
86  0$.  257 

ATTORNEY. 
See  Paacticv,  4. 
An  attorney  does  not  lose  his  privi- 
lege by  neglecting  to  renew  hite 
certificate  at  the  expiration  of  his 
former  certificate,  if  he  renew  it 
within  the  space  of  one  year. 
Skirrom  v.  Tagg^  T.  S6  0. 3.    281 

AWARD. 

Snbmissipn  to  the  arbitrament  of 
two,  and  in  case  they  disagree,  to 


the  umpirage  of  a  third,  so  that 
the  arbitrators  made  their  award 
on  or  before  a  day  certain,  and  the 
umpire,  if  they  should  differ,  before 
a  subsequent  dav :  and  the  umpire 
made  his  award  before  the  Ume 

S'ven  to  arbitrators  expired :  Hdd 
at  the  umpirage  need  not  state 
that  the  arbitrators  had  disagreed. 
Snrigens  v.  T.  Nash  and  H.  Nash^ 
T.b6G.S.  Page  193 

2.  An  award  made  by  a  barri^er  to 
whom  all  matters  in  difference  are 
referred  by  an  order  of  Nisi  Prius, 
,  is  final  between  the  parties,  unless 
for  some  objection,  apparent  on 
the  face  of  the  award,  or  something 
amounting  to  misconduct  be  im- 
putable to  the  arbitrator.  Sharman 
V.  Bell  and  Another,  M.  57  G.  a 

501 

BAIl. 

1.  Where  plaintiff  held  defendant  to 
bail  before  the  cause  of  action  ac- 
crued, and  afterwards  discontinued 
and  paid  costs,  and  then  arretted 
him  de  novo  for  the  same  cause, 
after  it  accrued;  the  Court  dis- 
charged defendant  on  common 
bail.  Wheeiwright  v.  Joseph.  £. 
56  G.  8.  ^93 

2.  A  sheriff  is  bound  to  let  his  pri- 
soner, arrested  upon  mesne  process, 
at  large,  upon  reasonable  sureties; 
and  a  bond  with  five  sureties,  three 
of  whom  are  respectively  worth 
more  than  the  penalty  of  the  bond, 
is  sufiicient,  though  the  odier  two 
are  worth  less  than  the  penalty. 
The  addition  of  another  obligor 
after  the  bond  has  been  executed, 
but  before  the  sheriff  has  accepted 
it,  with  the  assent  of  the  sheriff 
and  the  prior  obligors,  does  not 
vacate  the  bond,  or  make  a  nev 
stamp  necessary.  Matsonr. Booth, 
T.56G.3.  223 

8*  In  order  to  found  proceedings 
against  the  bail  in  the  action,  the 
ca.  sa.  must  be  entered  iii  the  book 
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at  the  sheriff^s  ofllce,  lept  there 
for  that  purpose.     Button  v.  Beu^ 
I    betl,  r.  56  G.  S.  Page  323 

4.  In  debt  on  a  recognizance  of  bail 
taken  in  C,  B,^  where  plaintiff  had 
recovered  in  the  original  action  a 
sum  exceeding  the  sum  sworn  to, 
this  Court  staid  the  proceedings 
against  tha  bail  on  pajrment  of  the 
debt  sworn  to,  with  interest  and 
costs.  Wkedwright  v.  Simonsy  Bail 
ofFles.    M,57G.3.         '       511 

BANKRUPT. 

Sh  EyiDENCBy  4.      Pl^lADING)  it.  ' 
PbOPBRTT,  fl.     SlT-iOFF,  2. 

1.  A  covenant  in  an  indenture  made 
between  A*  and  B.  (assigning  to 
A.  i^SOl.  payable  under  articles 
of  agreement  by  /.  &  to  B*  by  in- 
stalments) that  in  case  the  said 
suoii  or  any  instalment  thereof, 
should  not  oe  paid  to  Al  at  the' 
tiroes  and  in  the  manner  provided 
for  by  the  articles,  fi.  would,  upon 
demand,  pay  to  A,  the  said  sum, 
or  so  much  thereof  as  should  not 
be  paid  at  the  times,  &c.,  was  held 
not  to  be  discharged  by  the  bank- 
ruptcy of  J9.  as  to  any  instalments 
accruing  due  after  tne  bankrupt- 
cy :  this  not  being  a  matter  prove- 
able  under  the  commission,  either 
by  *.  9.  or  $.  17.  of  49  G.  3. 
c.  149.  Hicham  y.  Foudrini^Tf 
E.66G.S.  21 

2.  A  creditor,  being  ignorant  that 
an  act  of  bankruptcy  had  been 
committed  by  his  debtor,  executed 
a  composition  deed  for  the  amount 
of  his  debt,  and  received  a  divi- 
dend under  it:  Held,  that  he 
mi^ht,  notwithstandiDjg,  become  a 
petitioning  creditor,  in  respect  of 
the  original  debt.  Doe  on  the  De* 
mue  qf  Pitcher  v,  Anderson  and 
Another,  T.  56  0. 3.  161 

3*  Where  one  of  two  partners,  who 
were  country  bankers,  became 
bipkrupts,  and  defendants,  being 


BILLS  tJt  E!ltCdAN(iE,&c.  52? 

hdlderd  of  their  notes,  obtained 
payment  of  oart  of  them  from  the 
London  banker,  at  whose  house 
they  wer^  payable,  out  of  the 
funds  in  their  hands  belonging  to 
^he  country  bank,  and  the  solvent 
partner,  knowinc^  of  the  bankrupt- 
cy, procured  a  debtor  to  the  firm, 
tp  ffive  his  bill  in  part  satisfaction 
of  his  debt,  and  indorsed  and  de- 
livered the  same  to  defendants,  in 
payment  of  the  residue  of  the 
notes  in  their  hands,  and  afterwards 
became  bankrupt :  Held,  that  the 
assignees  could  not  recover  from 
defendants  the  monies  so  paid  to 
them  by  the  London  banker,  nor 
the  proceeds  of  the  said  bill.  D. 
Harvey  and  Others^  Assi^ees  of 
Af.  B.  Harvey,  and  /,  W.lSarvey, 
Bankrupts,  v.  Crickett  and  Others, 
M.  51  G.  3.  Pa§e  336 

4*  An  overseer  of  the  poor  is  dis- 
charged by  his  bankruptcy  and 
certificate  from  a  debt  due  in  re- 
spect of  a  sum  of  money  in  his 
hands,  as  overseer  at  the  time  of 
bis  bankruptcy,  although  this  hap- 
pen before  tne  expiration  of  his 
year  of  office,  before  which  time 
he  cannot  be  compelled  to  account. 
Rex  V.  Tucker,  Af.  51  G.  3.      508 

BARREN  LAND. 
8e^  Tithe. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  1Plilai>iso,%  Variance,  1. 

WiTHViS. 

1.  A  country  banker,  with  whom  a 
bill  of  eiccfnange,  payable  in  Lon^ 
dmh  w  deposited,  has  an  entire  day 
after  receiving  notice  of  its  dis- 
honour, to  transmit  the  same  to  his 
customer,  so  that,  neiice  by  the 
next  day's  post,  tbiragh  it  be  not 
the  next  post,  will  be  time  enough : 
therefore  where  the  indorsee  of  a 
N  n  2  bill 
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CONDITION. 


bill  payable  at  a  banker's  in  Zon- 
don,  deposited  it  with  his  bankers 
in  the  country,  who  caused  it  to  be 
duly  presented  for  payment  on  the 
14th,  when  it  was  dishonoured,  and 
notice  sent  by  the  post  to  the 
country  bankers  on  the  15th,  which 
reached  them  on  the  morning  of 
the  17th  (being  Sunday),  and  they 
on  the  next  day,  sent  notice  by  the 
post  to  the  indorsee,  but  not  before 
twelve  at  noon,  at  which  time  the 
post  set  out  for  the  place  where 
the  indorsee  resided:  Held  that 
this  notice  was  within  time.  Brav 
and  Others  v.  Hadtven,  E.  56  G  3. 
Page  68 

fi.  The  drawer  of  a  bill  of  exchange 
is  not  discharged  by  the  want  of 
notice  of  non-acceptance,  where 
die  bill  has  passed  into  the  hands 
of  a  bond  fide  indorsee  for  value, 
who  had  no  knowledge  of  the  dis- 
honour. Ihinn  and  Another  v. 
O'Keefft,  in  error,  T.  56  G.  3.   282 

3.  An  agent  to  a  country  |)ank,  to 
whom  plaintiff  sent  a  sum  of  money, 
in  order  to  procure  a  bill  upon 
London^  drew  in  his  own  name  for 
the  amount  upon  the  firm  in  Lon- 
don, the  two  nrms  being  the  same : 
Held)  that  the  agent  was  liable  as 
drawer,  although  plaintiff  knew  that 
he  was  asent,  and  supposed  that  the 
bill  was  drawn  by  him  as  such,  and 
on  account  of  the  country  bank, 
to  which  the  agent  paid  over  the 
money.  l^eadbiUer  v.  Farrow,  M. 
57  G.  3.  345 

BILL  OF  SALE. 
See  Stamps,  2. 

BONA  NOTABILLA. 

Probate  in  the  Court  of  the  arch- 
deacon of  Sudbury,  to  whom  the 
bishop  granted  full  power  to  prove 
the  wills  of  all  persons  deceased, 
within  the>  archdeaconry,  was  held 
goody   the   testator   having  died 


within  the  said  archdeaconry ;  al- 
though he  was  possessed  of  a  term 
of  years  in  lands  lying  within 
another  archdeaconry  in  the  same 
diocese.  Rex  v.  W.  Yonge,  Z>.  Z). 
£.56  6.3.  Page  119 

BOROUGH. 
See  Justices. 

CHURCH  RATE. 

Under  53  G.  3.  c.  127.^  *.  7.  a  party 
summoned  before  two  justices  for 
non-payment  of  a  church-rate,  may 
give  them  notice  that  he  disputes 
the  validity  of  the  rate,  or  his  lia- 
bility to  pay  the  same,  although  do 
proceeding  is  commenced  in  the 
Ecclesiastical  Court ;  and  where  a 
party  so  summoned,  told  the  jus- 
tices that  he  would  bring  an  action 
against  any  person  who  ventured 
to  levy  the  rate,  as  he  thought  be 
had  no  right  to  pay,  because  he 
had  no  claim  to  or  seat  in  the 
chapel  :  Held  that  this  was  suffi- 
cient notice.  Rex  v.  The  Chapd- 
•wardens  of  Milnrow,   T.  56  G.  3. 

248 

COMPOSITION. 
See  Bankrupt,  2. 

CONDITION. 

The  condition  of  a  bond,  which  re- 
cited the  purchase  from.  W,  hy 
plain tifis  of  lands,  was  to  save  them 
and  the  lands  harmless  from  all 
manner  of  mortgages,  judgments, 
extents,  executions,  and  oUier  in- 
cumbrances, had  and  obtained,  or 
thereafter  to  be  had  and  obtained, 
by  T.  r.  or  any  other  person  ;  and 
it  was  held  to  bind  the  obligor 
.  against  the  wrongful  entry  of  T,  T., 
being  particular  against  the  acts  of 
a  particular  person.  Nash  and 
Another  v.  Palmer,  M.  57  G.  5. 

374 
CON- 
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COVENANT. 


CONVICTION. 

Two  justices  may  proceed  under 
12  G.S.  C.6U  «.18.  to  adjudge  a 
forfeiture  of  gun-powder  unlaw- 
fully conveyed  to  ttie  person  seiz- 
ing the  same ;  but  the  conviction 
must  shew  that  the  person  to  whom 
it  is  adjudged  is  tne  person  who 
seized,  its  being  adjudged  to  T.  G., 
the  person  who  seized  the  same, 
without  more,  is  insufficient.  Rex 
V.  Thomas  Smiih,  E.  56  G.  3. 

Page  133 

2.  Upon  a  conviction  under  statute 
5  Ann.  c.  l^.  s,  2.  against  a  carrier 
for  having  game  in  his  possession, 
it  is  sufficient  if  in  the  information 
and  adjudication,  the  qualifications 
mentioned  in  statute  22  and  23 
Car.  2.  c.  25.  s.  S.  be  negatived, 
without  negativing  them  in  the  evi- 
dence.  Rex  V.  Turner,  T.  56  G.  3. 

206 

3.  A  conviction  by  two  justices  under 
statute  17  G.  2.  c.  38.  upon  com- 
plaint of  the  overseers  of  a  parish 
against  the  late  overseer,  for  refus- 
ing and  neglecting  to  deliver  over 
to  them  a  certain  book  belonging 
to  the  parish  called  the  Bastardy 
Ledger,  convicting  him  of  the  said 
offencey  and  adjudging  that  he 
should  be  committed  to  the  com- 
mon gaol,  to  be  safely  kept  until 
he  should  have  yieldea  up  all  and 
every  the  books  concerning  his  said 
office  of  overseer  belonging  to  the 
parish,  was  held  void,  as  to  the  ad- 
judication respecting  the  imprison- 
ment, for  excess,  the  same  extend- 
ing beyond  what  was  previously 
required  of  the  person  convicted  ; 
and  a  warrant  of  commitment, 
founded  on  this  conviction,  and 
directing  the  gaoler  to  keep  him 
in  the  terms  of  the  adjudication, 
was  also  liolden  void  in  toto,  for 
which  trespass  and  false  imprison- 
pient  would  lie  against  the  justices^ 


although  the  conviction  had  not 

been  quashed.    Groome  v.  Torres'^ 

ter.  D.D.  and  Another,  T.  66  0. 3. 

Pag9  3H 

COPYHOLD. 

See  SURRXNDXE. 

CORONER. 
See  Practics,  1« 

COSTS. 

See  Practicbi  2. 

1;  Compensation  for  low  of  time  dis- 
allowed to  two  merchants  coming 
from  abroad  as  witnessed.  Afoor 
V.  Adam,  E.  56  G.  3-  156 

2.  The  Court  will  not  compel  a  fo- 
reign ambassador  to  give  securi^ 
for  costs.  The  Duke  de  MonM^ 
lano  V.  Christin,  M.  57  G.  3.     503 

3.  After  final  judgment,  defendant  is 
too  late  to  appty  to  Uie  Court  un- 
der the  court  of  request^s  act,  in 
order  to  deprive  the  plaintiff  of 
costs.  Catoert  v.  Everard,  M. 
57  G.  3-  510 

4^  The  costs  of  conveying  a  defend- 
ant to  gaol  in  execution  of  his  sen- 
,  tence,  are  reasonable  costs  within 
statute  5&6  W.Sf  M.c.  11.  s.  3, 
to  be  allowed  to  the  prosecutor 
where  the  indictment  has  been  re« 
moved  by  certiorari.  Re^p  v.  Gil' 
bie,  M,  57  G.  3.  520 

COVENANT. 
See  CoNDiirioK. 

Where  LB.,  being  seised  in  fee, 
conveyed  to  defendant  and  2\  </. 
their  heirs  and  assigns,  to  the  use 
that  /•  B.  his  heirs  and  assigns, 
might  have  and  take  to  his  use  a 
rent  certain  to  be  issuing  out  of 
the  premises,  and  subiect  to  the 
said  rent,  to  the  use  of  defendant, 
his  heirs  and  assij^,  and  defend- 
ant covenanted  with  /,  B.^  his  heirs 
Nn3  mid 
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and  BBsignSf  to  pajr  to  hiak,  his 
heirs  and  assigns,  the  said  rent, 
Qnd  to  build  withm  one  year,  one 
or  ipore  messuages  on  the  pre- 
mises for  better  securing  the  said 
rent,  and  /«  B»  within  one  year 
demised  the  said  rent  to  plaintiffs 
for  lOOOjramri}  Held»  that  cove- 
nant would  not  lie  for  the  plaintiffs 
for  nonp^jml^tit  0f  the  rent,  or  for 
not  building  of  the  messuages,  for 
the  covenant  was  personal  to  /.  B, 
Milnes  and  Qthen  v.  Branch,  Af . 
57  G- 3.  Page  411 

Bee  DnviBtf  1. 

DEVISB. 

U  Devise  of  his  estates  to  his  wi^is 
for  life,  and  after  her  decease  to 
his  son  (his  heir  at  law)  charged 
with  the  yearly  payment  of  100/* 
to  his  daughter  tor  her  life,  and  at 
her  decease  with  the  sum  or  I500/« 
to  be  divided  amon^  her  children ; 
or  if  no  child,  to  be  disposec]  of  as 
she  should  direct ;  and  in  default 
of  payment  of  either  of  the  said 
sums  within  the  time  Appointed) 
to  G.  T»i  his  heirss  administrators, 
and  assigns,  in  trust,  to  raise  the 
100/.  out  of  the  rents  and  profits, 
and  the  1500/.  by  sale  or  mortgage 
of  a  sufficient  part  of  the  lands, 
and  subject  to  the  s^id  charges 
and  trust  to  his  $aid  son,  his  heirs^ 
executors,  administrators,  and  as- 
signs :  Held,  the  son  took  by  de- 
scent and  not  by  purchase.  Chap- 
liny  Clerks  v.  terouxf  £•  56  G.  S. 

14 

3.  Devise  to  ^.  one  of  the  sons  of 
my  sister  A.  JV,,  before  marriage 
for  his  natural  life,  and  from  and 
after  his  decease  to  the  heirs  of 
the  body  of  W,  lawfully  issuing,  in 
such  shares  as  ^.,  by  deed  or  will, 
shall  appoint,  and  for  want  of  such 
appointment,  to  the  heirs  of  the 
bod^  of  IV,  lairfully  issuing,  shftre 


and  share  alike,  as  tenants  in  com- 
mon, and  if  but  one  child,  the 
whole  to  sufeh  child;  atid  for  want 
of  such  issue,  to  my  right  h&n  fyt 
ever:  Meld,  that  W^  and  his  chil- 
dren, who  were  bom  after  the  death 
of  testator,  took  only  esutea  for 
life.  Doe  Jem.  Wngti  and  Otken^ 
V.  Jesson  and  Othtrt^  E.  56  G.  3. 
Page95 
S.  "  Devise  of  the  interest  of  all  my 
land  property,  whether  bouses, 
bank-stock,  or  cftsh,  after  discharg- 
ing my  dehts,  to  my  wife;  ami 
after  ner  demise  to  my  brother  W, 
far  lif^,  but  not  to  cut,  fall,  or  de- 
stroy any  thing  6f  the  esute ;  and 
after  his  decease  into  my  sister  C's 
flimifv,  to  ao  in  heirship  for  ever:" 
Held,  that  tbe  real  estate  passed 
in  entirety  to  the  eldest  son  and 
heir  of  C.  in  fte.  i)oe  dem.  Ctat- 
taiuavv.  Smith  afid  VTi/k^  B.  56  G^ 

126 

4.  Where  testatrix  being  seised  in 
fee  of  an  undivided  fifth  part,  and 
of  d  moiety  of  another  undivided 
fifth  part,  devised  "  nly  share  of 
the  Bastile  and  oth^r  estates,  situ- 
ate at  C,  and  now  in  the  occupa- 
tions of  7.  and  C.  to  my  sister, 
C.  W.,^*  this  was  held  to  pass  a  fee. 
The  Rev.  Samuel  PariSf  CUrk, 
Thomas  Arnold,  Ann  WitU, 
fVidoxv,  Elizabeth  fVaHs,  akd  Henry 
tVatts,  Plaintiffk ;  and  George  Mi- 
Ur,  William  Deeming^  and  Caro-^ 
tine,  his  tvife,  Defendants,  M. 
57G.S.  408 

5.  Devise  to  /.  M,  his  heirs,  and  as- 
signs for  ever,  and  if  J.  M  shall 
happen  to  die  without  any  issue  oi 
his  bodv,  lawfully  begotten  on  the 
body  of  his  present  wife,  or  of  any 
subsequent  wife  or  wives,  the  lands, 
drc,  Orore  given  to  /.  N.*  and  his 
heirs  after  the  death  of  /.  M,  and 
his  wife  or  wives  aforesaid,  shall 
go  and  remain  to  all  the  children 
of  M.  D.,  share  and  share  alike, 
to  hold  as  tenants  in .  common : 

Hdd, 
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Held}  that  /.  M  having  di«d  with- 
out issue  in  the  h'fetime  of  the  tes- 
tatrix, leaving  a  widoMT  who  survived 
testatrix,  the  remainder  to  the 
children  of  M.  2>.,  which  would 
have  been  a  contingent  remainder 
if  /.  A^.  had  survived  testatrix, 
might  take  effect  as  an  executory 
devise,  so  as  to  preserve  the  limit- 
ation to  the  children  of  Af.  D., 
and  that  the  children  of  M.  D., 
living  at  the  death  of  testatrix,  to- 
gether with  an  aflerb8rn  child,  took 
an  estate  for  life  in  equal  shares, 
at  the  death  of  the  widow  of  /.  M, 
and  that  the  shares  of  such  of  the 
children  as  died  after  testatrix,  and 
before  the  widow  of  /•  A^.,  did  not 
pass  to  the  survivors,  but  went  to 
the  heir  at  law  of  testatrix.  Doe 
Jem,  Scoit  and  Others  v.  Roach  and 
Others,  M.  51  G.  S.  Page  482 
n*  Devise  to  the  use  of  trustees  in 
fee,  in  tt-ust  (after  payment  of 
debts)  to  receive  the  tents  fof  the 
benefit  of  her  brother  M.  S,y  his 
wife  and  children,  all  or  any  of 
them,  during  his  lifci  as  they  should 
think  proper,  and  afler  his  decease. 
In  trust  for  het  nephew,  &c.  i  Held, 
that  M.  5.,  who,  after  the  death  of 
testatrix,  by  permission  of  the  trus- 
tees, occupied  until  his  death,  a 
cottage  in  the  township  where  the 
lands  devised  were  situate*  did  not 
acquire  a  settlement  thereby,  the 
rents  and  profits  of  said  lands 
having  been  insufficient  to  t>ay  tes* 
tatrix  s  debts ;  and  M.  8.,  at  the 
testatrix^s  decease,  and  frbtn  that 
time  until  his  owti  decease,  being 
an  uncertificated  bankrupt.  Rex 
V.  The  Inhabitants  of  Darlington, 
M.  51  O.  S.  *93 

DISTRESS. 
See  FitAuDULXNT  Removal. 
'the  statute  11  G.  2.  c  19.  empower- 
ing landlords  to  follow  goods  frau- 
dulently and  clandestinely  carried 
off  the  premises  withiti  SO  days. 


applies  to  the  eoods  of  the  tenant 
only,  and  not  those  of  a  stranger ; 
wherefore  a  plea  justifying  the  fol- 
lowing p^oods  off  the  premises^  and 
distraining  them  for  i^ent  arrear, 
roust  shew  that  they  were  the 
tenant's  goods.  Thornton  v.  Adams 
and  Others,  K  56  G.  3.     Page  38 

DOCItAGte  ftAtE. 

By  the  Liverpool  dock  act»  51  G.  S. 
c.  146.  (Local  and  Personal)  a  ship 
which  cleaned  outwards  from  that 
port  to  Si»  DomingOf  where  she 
discharged  her  cargo,  reloaded  for 
LondoHi  and  there  discharged  that 
cargo,  Idaded  again  for  Liverpool, 
and  arrived  there  with  the  ll^t 
mentioned  cHrgo,  was  held  liable 
t6  pay  a  dockage  rate  according  to 
the  rate  payable  from  London  bnly, 
and  not  from  St*  Domingo.  The 
TruiUes  of  ike  Liverpool  Dodts  v. 
GkuUtont  and  Another^  M*  57  G  S. 


EJECTMENT. 

See  Practice,  6. 

EVIDENCE. 

See  Power,  2.  Quo  Warrakto 
Variance. 

1.  A  jUdgtnent  in  ejectment  upon  the 
fcfeveral  demises  of  two,  was  held 
to  be  Evidence  to  silpport  trespass 
qtiare  claus«  freg«  brought  by  them 
jointly.  Chamier  and  Plutom  v. 
ClingpandWittett^E.BSG.S.   64 

2.  Proof  of  the  Acknowledgment  of 
one  item  of  debt  o&lyi  is  good  to 
support  a  count  upon  an  account 
stated.  Highmore  v.  Primroie,  £• 
56  G.  8.  65 

$4  Entries  in  the  minute  book  of  the 
Quarter  Sessions  for  London,  that 
/.  T«  was  a  prisoner  (on  a  day  cer- 
tain) for  debt  in  the  Fleet  Prison, 
and  was  discharged*  and  that  C 
was  chosen  assignee  of  his  estate, 
N  tt  4  •  .together 
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together  with  proof  of  the  assign- 
ment, and  that  /.  T.  took  the  oath 
prescribed  by  the  51  G.3.  c.  125. 
(Insolrent  Act)  upon  being  dis- 
charged, were  held  sufficient  to 
support  the  title  of  C.  claiming  in 
ejectment  as  assignee  of  the  estate 
of/.  T.  under  the  said  act*  without 
proving  that  /.  7.  was  a  prisoner  on 
the  day  mentioned  in  the  said  act. 
Doe  dem.  Cookson  ▼•  W.Tkarpy  E. 
Se  G,  3.  Pag:e  72 

4.  A  writ  of  supersedeas  reciting 
that  a  commission  of  bankruptcy 
issued  on  a  day  certain,  is  evidence 
to  shew  that  such  a  commission 
issued  on  that  day.  Gervis  and 
Others^  Assignees  of  Abraham^  a 
Bankrupt  f  v.  The  Company  of  Pro- 
prietors of  the  Grand  IVestem  Ca- 
nal, E.  56  G.S.  76 

5.  In  covenant,  upon  oon  est  factum, 
with  a  notice  of  set  off,  the  defend- 
ant cannot  go  into  evidence  upon 
the  set-off.  Oldenshato  v.  Thomp- 
son, T.  56  G.  3.  164 

FELONY. 

The  stotute  42  6. 3.  c.  85.  for  trying 
and  punishing  in  Great  Britain 
persons  holdmg  public  employ- 
ments for  oTOuces  committed 
abroad,  does  not  extend  to  felonies. 
The  King  v.  Shaiwe,  M.  57  G.  3. 

403 
FINE  AND  NON-CLAIM.  - 

Devise  to  trustees  in  fee,  in  trust  to 
permit  A.  H.  to  receive  the  rents 
and  profits  for  life;  remainder  to 
W.  H,  in  tail ;  remainder  to  /.  S. 
in  fee :  Held,  that  a  fine  with  pro- 
clamations, levied  by  W.  H,  to  a 
stranger  in  the  life  time  of  A.  H., 
was  void ;  and  therefore,  the  heir 
of  J.  S,  was  not  barred  by  non- 
claim  and  want  of  entry.  Doe 
dem,  James  and  Wife  v.  Harris, 
M.67G.8.  326 

FLAG  OFnCER. 

Sec  FUBIQHT. 


GOODS  SOLD,  &c. 

FRAUDULENT  REMOVAL. 
A  creditor  may,  with  the  assent  of  a 
debtor,  take  possession  of  the  goods 
of  his  debtor,  and  remove  them 
from  the  premises,  for  the  purpose 
of  satisfying  a  boni  fide  debt,  with- 
out incurring  the  penalty  of  stat. 
1.1  G.  2.  c.  19.  <•  3.  against  persons 
assisting  the  tenant  in  removing  his 

goods  from  the  premises ;  although 
ie  creditor  takes  possession  know- 
ing the  debtor  to  be  in  distressed 
circqmstances,  and  under  an  ap- 
prehension that  the  landlord  will 
*  distrain.  Bach  v.  Meats  and  An- 
other, T.  56  G.  3.  Page  200 

FREIGHT. 
See  Insurance,  3. 
A  fla^  officer  commanding  on  a 
foreign  station,  is  not  entitled  to 
an^  share  of  the  freight  paid  by 
pnvate  merchants  to  the  captain  of 
a  ship  of  war,  for  the  conveyance 
of  private  treasure  on  board  the 
saidf  ship  to  this  country,  in.pursu- 
ance  of  orders  issued  to  the  captain 
by  the  flag  officer,  under  the  autho- 
rity of  the  admiralty.  Sir  John 
Borlase  Warren  v.  Shirr^,  E. 
56  G.  3.  32 

GAME. 
See  Conviction^  2. 

GOODS  SOLD  AND  DELI- 
VERED. 
Where  plaintiffii,  having  received  «n 
order  from  defendant  for  goods, 
shipped  them,  and  transmitted  to 
him  the  bill  of  lading,  endorsed, 
making  the  goods  deliverable  to 
order  or  assigns,  and  on  their 
arrival  the  captain  withheld  the 
goods,  in  consequence  of  defendant 
having  refused  to  accept  a  bill 
drawn  on  him  for  the  price ;  and 
thereupon  defendant  recovered  in 
trover  against  the  captain  :  Held, 
that  plaintifis  might  have  an  action 
for  goods  sold  and  delivered,  for 
the  delivery  of  the  goods  was  com- 
plete 
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pleteas  between  them  and  defend- 
ant, by  the  delivery  on  board  the 
ship.  Groning  and  Another  v. 
Maidham,  T.  56  G.  3.    Page  189 

INDICTMENT. 
See  Pleading,  2. 

INSURANCE. 
<See  License.  Set-off,  1. 

1.  A  policy  on  freight,  at  and  from 
the  ship  8  port  of  loading  at  «/.  to 
her  port  of  discharge,  with  leave  to 
call  at  intermediate  ports,  begin- 
ning the  adventure  on  the  goods 
from  the  loading,  as  aforesaid,  mth 
leave  to  discharge^  exchange^  and 
take  on  hoard  goods ^  at  any  port  she 
mav  caU  aty  without  being  deemed 
a  deviation,  covers  the  freight  of 
goods  loaded  at  an  intermediate 
port ;  and  therefore  where  the  ship 
having  sailed  with  a  cargo  loaded  at 
«/.,  was  during  the  voyage  cast  on 
shore  at  an  intermediate  port,  and 
lost  a  part  of  her  cargo,  and  took 
on  board  other  goods  at  that  port 
to  complete  her  cargo,  and  arrived 
at  her  port  of  discharge,  and  earned 
freight;  Held  that  the  assured,  who 
had  abandoned  to  the  underwriter 
upon  intelligence  of  the  loss,  and 
had  adjusted  with  them  as  for  a 
total  loss,  was  liable  to  the  under- 
writer for  the  freight  of  that  part 
of  the  cargo  loaded  at  the  inter- 
mediate port,  after  deducting  the 
expences  attendant  upon  procuring 
the  said  freight.  Barclay  v.  Stir- 
ling and  Another^  E.  56  G.  3.       6 

2.  A  loss  of  voyage  for  the  season  by 
perils  of  the  sea,  is  not  a  ground  of 
abandonment  upon  a  policy  on 
goods,  with  a  clause  of  warranty, 
free  from  average,  &c.  where  the 
cargo  is  in  safety,  and  not  of  such 
a  perishable  nature  as  to  make  the 
loss  of  voyage  a  loss  of  the  com- 
modity, although  the  ship  be  ren- 
dered incapable  of  proceeding  in 
the  voyage. 
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The  assured  are  bound  to  give 
notice  of  abandonment  at  the  earli- 
est ■opportunity  ;  notice  given  five 
days  after  they  received  intelli- 
gence of  the  loss,  was  held  too  late. 

If  one  of  several  jointly  interest- 
ed in  a  cargo,  effects  an  insurance 
for  the  benefit  of  all,  he  may  give 
notice  of  abandonment  for  all. 
Hunt  and  Others  v.  The  Royal 
Exchange  Assurance^  E,  56  G.  3. 
Page  47 

3.  An  abandonment  to  the  under- 
writer on  ship  transfers  the  freight 
subsequently  earned  as  incident 
to  the  ship.  Therefore,  where 
ship  and  freight  were  insured  by 
separate  sets  of  underwriters,  and 
the  ship  being  a  general  ship,  was 
captured,  and  ship  and  freight 
were  abandoned  to  the  respective 
underwriters,  who  paid  each  a  total 
loss;  and  the  ship  being  re-cap- 
tured, performed  her  voyage  and 
earned  freight ;  which  was  received 
by  the  deiendant  for  the  use  of 
those  who  were  legally  entitled 
thereto:  Held,  that  the  under- 
writer on  ship  was  entitled  to  re- 
cover. Case  V.  Davidson  and 
Others,  E.  56  G.  3.  79 

4.  Policy  on  goods  at  and  from 
Stockholm  to  Stoinemunde;  and 
the  ship  being  driven  into  fVisby^ 
on  SOth  May,  and  detained  there 
till  the  9th  October,  the  assured, 
on  1st  July,  wrote  to  their  agents/ 
in  London,  *^  that  the  captain  had 
been  ordered  to  proceed  to  Ko- 
nigshergy  as  they  were  not  certain 
whether  the  enemy  might  be  at 

'  Stoinemunde  or  not,  and  that  the 
passage  to  Konigsberg  was  nearly 
the  same,  but  rather  the  shortest 

^  and  safest,  and  they  desired  the 
agents  to  arrange  the  matter  with 
the  underwriters,"  which  letter  the 
agents  receiving  on  the  12th  July, 
applied  to  the  underwriters  for 
their  consent  to  alti- '  tie  policy, 
by  adding  the  words  "  Konigsberg 

or 


Digitized  by  LjOOQ IC 


5M 


INSURANCE. 


JUSTICES, 


pr  Memdr  after  "  Srvinemunde" 
which  consent  was  obtained;  and 
the  ship  and  goods  were  afterwards 
lost  in  their  voyage  to  Konigsberg: 
Held,  that  this  alteration  did  not 
require  a  new  stamp,  being  within 
35  G.  S,  c.  63.  s*  13.  Ramstrom 
'  and  Another  v.  Belt,  T.  56  G.  3. 
Page  267 

^.  Insurance  on  a  ship  from  Hio-de- 
Janeiro  to  Liverpool^  and  the  ship 
was  captured,  and  aftefwards  re- 
captured, but  in  the  interval,  the 
assured  having  received  intelli- 
gence of  the  capture,  gave  notice 
of  abandonment,  and  after  the  re- 
capture, the  ship  arrived  at  Liver- 
pool, having  sustained  a  partial 
damage,  and  action  brou^nt  to  re- 
cover a  total  loss :  lieloT  that  the 
assured  could  only  recover  for  a 
partial  loss.  Broiherston  and  An- 
other V.  Barbtr,  M.  57  G.  3,      418 

6.  Upon  a  policy  of  insurance  on 
goods,  where  the  ship  being  dis- 
abled by  the  perils  o^  the  sea 
from  pursuing  her  voyage,  was 
obliged  to  put  into  port  to  repair ; 
and  in   order  to  defray  the   ex- 

Eences.ofsuch  repairs,  the  master, 
aving  no  other  means  of  raising 
money,  sold  part  of  the  goods,  and 
applied  the  proceeds  in  payment 
of  the  expenses:  iletd,  that  the 
underwriter  was  not  answerable 
for  this  loss.  Povseil  and  Another 
V.  Gudgeon,  M.  57  G.  3.  431 

?•  Itisurance  at  and  from  Quebec  to 
Teneriffe  on  a  cargo  of  wheat,  fish, 
and  staves,  with  the  usual  memo- 
randum as  to  corn  and  fish  free 
from  average,  unless  general ;  and 
the  ship  was  captured,  and  after- 
wards re-captufed,  and  sent  by  the 
re-captors  to  Bermuda,  where  a 
scarcity  prevailing  an  embargo  was 
laid  on  the  export  of  provisions, 
and  the  cargo  being  landed,  it  was 
found  that  583  bushels  of  wheat 
were  so  damaged  by  sea  water, 
that  they  were^  b^  order  of  the 


magistrates,  for  the  sake  of  the 
public  health,  thrown  overboard ; 
and  other  part  of  the  wheat  being 
damaged,  the  captain  sold  that  part 
and  the  fish,  which  sold  at  a  profit ; 
and  put  up  th^  ship  to  sale,  which 
he  purchased  at  not  more  than  one 
fourth  of  its  -value,  for  the  benefit 
of  the  owhers ;  and  having  repaired 
her,  and  being  refused  permission 
tp  shin  the  remaining  wheat  to 
Tenerrffhy  he  directed  it  to  be  sold, 
and  purchased  it  for  the  l>enefit  of 
those  concerhed  ;  and  by  leave  of 
the  governor,  the  embargo  being 
then  raised  as  to  the  fVest  India 
islands,  shipped  the  same  for  Afa- 
deira,  where  he  arrived  and  deli- 
vered it ;  and  took  in  d  cargo  of 
wine  for  London,  with  which  he 
arrived:  Held,  that  the  assufed, 
who  had  abandoned  upon  receiving 
intelligence  of  the  circumstances 
which  happened  previously  to  the 
time  of  tne  ship's  being  permitted 
to  proceed  to  madeira,  were  in- 
titled  to  recover  as  for  a  total  loss 
oti  the  whole  of  the  goods  insured. 
Cotogan  and  Another  v.  The  Gover- 
nor and  Ctmpanu  of  the  London 
Assurance,  M.  57  G.  3.  Page  447 
d.  On  a  policy  of  insurance  on  goods 
in  the  common  form,  where  the 
ship  and  goods  were  sunk  at  aea 
by  another  ship's  firing  upon  her, 
mistaking  her  for  an  eneniy :  Held, 
that  the  insured  wad  entitled  to 
recover  upon  a  special  count,  stat- 
ing the  particular  circumstances; 
for  this  was  within  the  general 
words  of  the  policy,  "  all  other 
perils,  losses,'*  &c.  Semble,  that 
such  a  loss  is  not  a  peril  of  the  sea. 
Cullen  V.  Butler^  M.  57  G.  3.    461 

JUSTICES.       ' 

See  Chubch  Rat£*    Cokviction. 

1.  The  justices  of  the  borough  of 
Liverpool  have  authority  to  sen- 
tencc;  and  to  commit  in  execution 

of 
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gf  such  aevtapQ?.  to  th^  house  of 
conet\i6}i  for  ine  county  of  Lan- 
easier,  an  offender  convicted  before 
thenii  at  the  borough  s^sstonsi  of 
jp*tit  larceny,  ^he  King  v,  Hough- 
ton, f  •  56  G.  i.  Page  800 
%  The  justices  of  the  borough  of 
Ifiverpoot  have  no  authority  to 
comniit  to  thte  hpu^e  of  correction 
for  Ihe  county  of  Lancaster,  a 
pei^on  xonviQted  by  them  under 
51  t?.3.  c.  14-3.  (locdl  and  personal) 
of  being  a  rogpe  and  v9|pbond 
within  tn^  meaning  of  the  17  (J.  2. 
c.i.  The  king  v»  fioughton,  T, 
S^G.S.            *  811 

;^e  8t7iiRSili)Bit» 

LtCEjJSB. 

1»  A  liOmi^  Ui  p.  tod  H*  (who  urere 
iihip  brokers  in  X^ontftn )  on  behalf 
of  (li#f||se)v«i  %X4  BriiHk  w  tleutral 
Ijaerchants,  to  load  and  ejip0rt  a 
cargo  on  board  the  Russian  ship 
Fofiuna  from  I^ondon^  to  any  port 
in  the  BAliie  M)t  UAd^t  blockade, 
was  held  to  pFO^^pt  Russian  pro* 
petty  exportisd  from  this  <:ountry 
gn  a^  ^O^flg^  ^^  &  Russian  port, 
JKti^m  Deing^  at  war  with  Gr^a^ 
Qriiain*  Rucker  and  Others  v. 
^fl</ey,  ^.  56  G.  3.  ^  25 

^,  Where  &  license  w^  obtained  H^^d 
huuranc^  effected  from  Riga  to 
^uO^  OQ  gooQs  the  produce  of 
nustsai  on  board  a  Sxtmdish  ship, 
but  the  snip  jailed  three  da^  before 
the  Ij^ttcr  directing  the  license  to 
be  obtained  reached  the  agent,  the 
letter  having  been  delayed  by 
contrary  wind^  beyond  the  usual 
time,  and  the  license  Was  obtained 
turo  days  afterwards,  and  the  in- 
^urat>ce  effected  subsequently  to 
that:  Held  that  though  tlie  voya/sre 
was  in  its  inception  illegal,  being 
contrary  to  12  Car.  2.  c.  18.  s.  8. ; 
nevertheless  the  assured  might  re- 


N^QUGENGE.         m 

cover  back  the  premium.  Hat^ 
and  Another  v*  Stani/orih,  E. 
56  G.  3.  Page  122 

LIEN. 

A  workman  having  bestowed  his 
labour  upon  a  ohattel  in  consider- 
ation of  a  price  fixed  in  amount  by 
his  agreement  with  Ihe  owner,  may 
detain  the  chattel  until  the  price 
be  paid  ;  and  this,  though  the  chat- 
tel b^  delivered  to  the  wdrkhtan  in 
djffj^rent  DArcdni  nod  at  different 
timei)  if  the  work  to  be  dnne  under 
the  agreeo^^nt  bd  entire*  S^mble, 
that  Mr bera  the  parlies  contmct  for 
n  particular  time  or  mode  of  pav- 
ment«  th0  workman  has  n^t  •  fight 
to  set  up  a  claim  to  the  possmion 
inconsistent  with  the  terms  of  Ihe 
contract.  Chav  and  OAen%  As* 
sifiHfes  of  fVilUutn  and  Thomas 
Ifurf^t  Bankrupts^  Vi  J4mes  Hud 
David  Westmari,  T.  36  G*  8»     180 

LIMtTATIOMBi  STATUTE  OF. 

Whero  upnn  demand  madt  of  t>a§rf 
roent  of  seamen's  wages  accrued 
during  the  RuMtiH  embargo,  the 
defendant  answered,  *<  that  he 
would  not  pay ;  thefe  Were  none 
paid,  and  he  did  not  mean  to  pay 
unless  6bHged  :*^  this  waft  held  suf- 
ficient to  tak*  the  ea^e  out  of  the 
Stat,  of  limitations.  Dovothtoaite  v. 
Tibiui,  E^  56  G.  %.  75 

NEGLIGENCE. 

The  law  required  of  persons  having 
in  their  custody  instruments  of 
danger,  that  they  should  keep  them 
with  the  utmost  care :  therefore, 
where  defendant,  being  posseased 
of  a  loaded  gun,  sent  a  young  girl 
to  fetch  it,  with  directions  to  take 
the  priming  out,  which  was  ac- 
cordingly done,  and  a  damage  ac- 
crued to  the  plaintifTs  son  in  con- 
sequence of  the  girl's  presenting 
the  gun  at  him  and  drawing  the 
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trigger,  when  the  gun  went  off: 
Held  that  the  defendant  was  liable 
to  damages  in  an  action  upon  the 
case.  Dixon  v.  BeU,  T.  ^  G.  8. 
Page  198 

NOTICE. 

Ste  Bills  of  Exchange,  1. 2. 
Insurance,  2. 

ORDER  OF  REMOVAL. 

An  order  of  removal  made  upon  com- 
plaint that  M.  S.  the  wife  of  W.  S. 
who  is  absent  from  her,  is  come  to 
inhabit,  &c.,  and  is  now  with  child,^ 
which  is  likely  to  be  born  a  bastard, 
adjudging  the  said  M.  S.  to  be 
actually  chargeable,  was  held  suf- 
ficient in  form^  although  the  com- 
plaint did  not  state  that  the  pauper 
was  actually  chargeable.  Rex  v. 
The  InhahitanU  of  Inskip  inith 
Soxjoerby.  t.SSG.S.  299 

OVERSEER. 
See  Bankrupt,  4.  Conviction,  S. 

PARTNER. 
See  Bankrupt,  S. 

PENAL  ACTION. 
See  Venue. 

PERILS  OF  THE  SEA. 
See  Insurance,  6.  8. 

PLEADING. 

See  Distress.  Insurance,  8. 
Set  Off. 

1.  B.  cannot,  in  an  action  brought 
against  him  by  A.y  set  off  a  judg- 
ment recovered  by  him  against  A, 
for  which  A.  is  charged  in  execu- 
tion. Taylor  y.  Waters^  E.56  G.  3. 

103 

2,  Indictment  against  a  parish  for  non 


repair  of  a  highway  lying  within 
it;  plea  that  the  inhabitants  of 
another  parish  have  repaired,  and 
been  used  and  accustomed  to  repair^ 
and  of  right  ought  to  have  repaired^ 
Held  ill,  for  the  plea  ought  to  have 
shewn  a  consideration.  Rex  v. 
The  Inhabitants  of  the  Parish  of 
St.  Giles,  Cambridge,  T.  56  G.3. 
Page  260 

3.  In  declaring  against  the  acceptor 
of  a  bill  of  exchange,  accepted 
payable  at  a  particular  piace:  Held, 
not  necessar}'  to  aver  a  present- 
ment at  the  place.  Young  v.  Rowe, 
T.56G.S.  291 

4.  Counts  for  money  lent  and  for 
money  paid  by  plaintiff,  as  assignee 
of  a  bankrupt,  were  joined  with 
counts  for  money  had  and  received 
to  plaintiff's  use,  and  upon  an  ac- 
count stated  with  him,  as  assignee : 
Held,  upon  error  after  verdict,  that 
these  counts  were  well  joined. 
Richardson  v.  Griffin  in  Error,  T. 
56G.S.  294 


POOR  RATE. 

1.  Where  a  rate  was  imposed  upon 
P.,  owner  of  the  lead  ore  in  cer- 
tain lead  mines,  in  respect  of  the 
duty -lead  reserved  in  a  lease  of 
said  minesy  being  one-fiflh  share  of 
the  lead  to  be  smelted  from  the  ore 
raised  from  said  mines:  Held  that 
this  reservation  was  in  the  nature 
of  a  rent,  and  therefore  not  rate- 
able. Rex  v.  The  Earl  of  Pomfret 
and  Others,  E.  56  G.  3.  139 

2.  The  lessee  of  market  tolls  in  gross, 
not  incident  to  the  soil,  is  not  rate- 
able to  the  poor  in  respect  of  his 
occupancy  thereof.  Rex  ▼.  Bell^ 
T.SSG.S.  221 

5.  The  HuU  Dock  Company  were 
held  rateable  in  respect  of  the  ton- 
nage duties  received  by  virtue  of 
statute  14  G.  3.  c.  56.  although  it 
appeared  that  the  expenditure  in 
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repairs  during  the  period  for  which 
the  rate  was  made,  exceeded  the 
amount  of  the  duties  received. 
Rex  v.  The  Hull  Dock  Company ^ 
M.  57  G.  3.  Page  394 

POWER. 

1.  Under  a  power  to  tenant  for  life 
to  lease  for  99  years,  determinable 
on  one,'two9  or  three  livesy  a  lease 
for  99  years,  if  E.  //.  should  so 
long  live,  to  commence  from  the 
death  of  /.  L.  and  M.  iJ.  (two 
lives  on  which  a  subsisting  lease 
for  years  was  determinable)  was 
held  ill.  Doedem^  Copleston '  and 
Others  v.  Hiern  and  Another,  E. 
56G.S.  40 

2.  Under  a  power  given  by  a  marriage 
settlement  to  tenant  for  life,  to 
lease  for  years,  determinable  on 
three  lives,  reserving  the  ancient 
and  accustomed  rents,  duties,  &c. 
so  as  "  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for 
non  payment  of  the  rent  thereby 
to  be  reserved,"  a  lease  for  99 years, 
determinable  on  three  lives,  with  a 
proviso  for  re-entry,  "  if  the  rent 
should  be  behind  or  unpaid  in  part, 
or  in  cH  by  the  space  of  fifteen 
days  next  after  the  day  of  pay- 
ment, and  no  sufficient  distress 
could  be  had  on  the  premises/'  was 
held  to  be  a  valid  execution  of  the 
power ;  and  that  evidence,  that  the 
usual  form  of  leases  of  the  estate 
in  settlement  for  years,  determin- 
able on  three  lives,  as  well  prior  to 
as  after  the  settlement,  was,  with  a 
similar  conditional  proviso  for  re- 
entry, was  admissible  evidence,  the 
tenant  for  life  having  under  the 
power  a  discretion  as  to  the  terms 
of  the  proviso,  which  the  power 
required  generally  to  be  inserted 
in  such  lease.  Doe  dem.  The  Earl 
of  Jersey  and  Others  v.  Smith,  M. 
57  G.  3.  467 


PRACTICE. 

See  Costs,  Suggestion  op 
Breaches.     ^ 

1.  Testatupi  capias  directed  to  the 
coroner,  where  one  of  the  two 
sheriffs  of  Bristol  was  party  to  the 
suit,  held  irregular;  for  it  ought 
to  have  gone  to  the  other.  Letsom 
V.  Bickley  and  Others,  E.  56  G.  8. 

Page  144* 

2.  'the  defendants  pleading  a  tender 
to  an  action  for  goods  sold,  does 
not  preclude  him  from  entering  a 
suggestion  on  the  roll,  to  deprive 
the  plaintiff  of  his  costs  under 
statute  39  and  4^0  G.3.  c.  104.  sA2. 
(London  Court  of  Requests  act.) 
Jordan  \.  Strong,  T.  56  G.  3.   196 

3.  Upon  process  by  original  writ 
against  a  member  of  parliament, 
the  summons  omitted  to  describe 
him  as  having  privilege  of  parlia- 
ment, and  the  notice  at  the  foot 
stated,  that  in  default  of  his  ap- 
pearance on  the  return  day  of  the 
writ,  plaintiffs  would  cause  an  ap- 
pearance to  be  entered  for  him : 
Held,  that  the  summons  was  suf- 
ficient. Everett  8^  Others  v.  J, 
WhaHon,  Esq,,  T.  56  G.  3.       321 

4.  A  defendant  who  is  sued  by  bill 
as  an  attorney,  not  being  such, 
may  set  aside  the  proceedings  as 
irregular.  Nabb  v.  Smith,  T, 
56  G.  3.  324 

5.  New  trial  refused  after  a  verdict 
of  not  guilty  upon  an  indictment 
for  not  repairing  a  road,  where  the 
verdict  does  not  bind  the  right. 
Rex  V.  The  Inhabitants  ofBuroon, 
M.  57G.3.  392 

6.  In  ejectment,  proof  of  service  of 
the  declaration  on  the  tenant  in 
possession  is  sufficient,  without 
producing  the  landlord's  rule  to 
prove  that  the  defendant  comes 
m  as  landlord.  Doe  dem,  Giles  v.  , 
Warwick,  M.  57  G.  3,  398 

7.  Plain- 
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7*  Plaintiff  cannot  treat  a  sham  plea 
as  a  nullity,  and  sign  judgment  as 
for  want  of  a  plea,  after  he  has 
given  a  rule  to  abide  by  the  plea. 
Draycott  v.  Pilkington,  M.  57  G.  3. 
Pag0  518 

PREMIUM. 

See  LiciNSXy  S.     Setoff,  2. 

PRINCIPAL  AND  AGENT. 
A  plaintiff  who  has  made  a  contract 
as  agent  for  a  third  person,  cannot 
sue  as  principal  without  giving 
notice  to  the  defendant  before 
action  brought,  that  he  is  the 
party  really  mterested.  Bickerton 
V.  Burrell,  M.  57  G.  3.  983 

PROHIBITION. 
A  prohibition  lies  to  the  consistory 
court,  if  it  proceed  to  hear  the 
exceptions  to  an  inventory  exhibit- 
ed by  an  executor.  Henderson  v. 
French,  Af.  57  G.  9.  406 

PROMOTIONS. 

Pages  1,  2. 161.  825 

PROPERTY. 
An  assignment  of  the  freight^  earn- 
ings, and  profits  of  a  ship,  does 
not  extend  to  profits  not  in  exist- 
encoi  actual  or  potential,  at  the 
time  of  the  assignment ;  therefore, 
where  C  assigned  by  deed  to  S, 
the  freight,  earnings,  and  profits 
of  the  ship  fK.,  which  ship  after- 
wards, in  a  voyage  to  the  South 
Seas,  obtained  a  quantity  of  oil, 
the  produce  of  whales  taken  in 
the  said  voyage  s  Held,  that  this 
oil  did  not  pass  to  S.  by  the  as- 
signment ;  for  the  assignor  had  no 
property,  actual  or  potential,  in 
the  oil,  f^t  the  time  of  assignment, 
and  the  voyage  was  not  then  con- 
templated. Robinson  and  Others, 
Assignees  ^  Clarkson  and  Another,^ 
Bankrupts,    v.    MacdonneU    and 


SETTLBMENT,  &c. 

Others,  Assignees  of  G.  Sharp  and 
Others,  T.  56  G.  3.  Pace  228 

2.  The  statutes  26  G.  3.  c.  60.  and 
34  G.  3.  c.  68.  do  not  enure  to  pre- 
vent the  operation  of  the  statute 
21  Jac.  1.  c.  19.  S.II.,  upon BrittBh 
registered  ships ;  tberetore,  where 
C,  being  owner  of  a  ship,  convey- 
ed the  same  to  S.,  but  by  the  con- 
sent of  S.  continued  to  have  the 
order  and  disposition  until  he  be- 
came bankrupt:  Held,  that  the 
property  passed  to  the  assignees 
of  C,  thoueh  the  transfer  was 
complete  under  the  reffister  acts. 
Robtnson  and  Others,  Assignees  ^ 
Clarkson  and  Another,  Bankrufts, 
V.  MacdonneU  and  Others,  Assig^ 
nees  of  Sharp  and  Others^  7*. 
56  G.  3.  228 

QUO  WARRANTO. 

In  ouo  warranto  for  exercising  the 
office  of  roavor*  upon  issueioinedy 
that  H^,  the  presiding  officer  at 
defendant's  election,  was  not  then 
mayor,  the  title  of  H.  to  be  naajor, 
and  not  merely  whether  ho  was 
mayor  de  facto,  i«  put  in  iisue ; 
and  evidence  was  held  admissible 
to  shew  that  //.  had  not  been  law- 
fully elected,  H,  being  then  dead; 
but,  before  his  death,  an  inform- 
ation having  been  filed  against 
him  for  usurping  the  office*  Sem- 
ble,  that  it  is  not  competent  on  the 
trial  of  an  information  of  quo  war- 
rantQ  against  the  elected,  to  im- 
peach by  evidence  the  titles  of  the 
electors,  unless  they  are  specially 
questioned  on  the  record.  Bex  v. 
m Smith,  T.  66  G.5.  271 

SETTLEMENT  BY  HIRING 
AND  SERVICE. 

A  hiring  at  weekly  wages,  either 
party  to  be  at  liberty  to  part  at  a 
month's  notice,  was  held  to  be  a 
yearly  hiring;  although  the  case 

stated 
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SETTLEMENT,  &c. 

stated  that  the  pauper  let  himself 
by  the  week,  it  being  also  stated, 
that  at  the  time  the  pauper  let  him- 
self by  the  week,  nothing  passed 
between  him  and  his  master  as  to 
his  being  hired  by  the  week,  ex- 
cept that  he  was  to  have  weekly 
wages.  Rex  y.  The  Inhabitants 
of  Great  Yarmouth^  E.  66  G.S. 

Page  114 

S«  Where  a  pauper,  at  the  time  of 
hiring  himself,  had  a  daughter  of 
the  age  of  eighteen,  who  trom  the 
age  of  four  had  lived  with  her 
grandfather,  and  had  been  main- 
tained by  him  until  his  death,  and 
afterwards  by  her  grandmother, 
which  continued  until  she  attained 
twenty -one,  the  grandfather  having 
by  his  will  directed  the  grandmo- 
ther to  educate  and  maintain  her 
out  of  a  fund  given  to  the  grand- 
mother for  life,  and  after  her  de- 

-  cease  to  the  daughter  :  Held,  that 
the  daughter  was  not  emancipated, 
and  consequently  pauper  was  not 
within  statute  3  and  4f  fV.  Sf  M.  a 
person  not  having  a  child  at  the 
time  of  the  hiring.  Rexv,  Thelnha^ 
hitants  of  Uckfield,  T.  66  G.  3.  214 

SETTLEMENT  BY  A  TENE- 
MENT OF  TEN  POUND  A 
YEAR. 

1.  Where  pauper,  by  order  of  a  cor- 
poration, made  at  a  commofl  hall, 
was  allowed  the  liberty  to  take 
sand  and  gravel  from  the  bed  of  a 
rirer,  (of  which  the  corporation 
were  entitled  to  die  soil,)  with  a 
condition  that  he  sold  the  sand  to 
the  inhabitants  of  the  town  at  a 
certain  rate ;  for  which  liberty  he 
paid  to  the  corporation  at  the  rate 
of  lOl,  per  ann. :  Held,  that  he 
thereby  acquired  a  settlement. 
Rex  v.  The  Inhabitants  of  Ail 
Saints  in  Derby,  E.  66  G.  3.       90 

2.  Where  pauper,  a  married  man, 
agreed  to  serve  S.  for  a  year  as  a 
labourer,  and  was  to  have  20/.  a- 
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.  year,  a  house  and  garden^  a  piece 
of  land  for  potatoes,  the  milk  of  a 
cow,  and  feeding  of  a  pie,  which 
were  to  run  on  a  neighbouring 
field;  and  under  this  agreetpent 
the  pauper  served,  and  had  the 
exclusive  occupation  of  the  house 

'  for  himself  and  family,  the  house 
being  about  100  yards  from  the 
house  of  S.,  and  being  necessary 
for  the  performance  of  his  service, 
and  if  he  had  not  had  it,  he  would 
have  had  more  wages :  Held,  that 
this  was  not  a  coming  to'  settle  on 
a  tenement  to  confer  a  settlement. 
Rex  V.  The  Inhabitants  of  Kelstern^ 
E.  56  G.  3.  Page  136 

SETTLEMENT  BY  HATE. 
A  person  occupying,  at  4/.  a-year, 
part  of  a  dwelling-house  of  the 
annual  value  of  18/.,  does  not» 
since  35  G.  3.  c.  101.  s,  4.,  acquire 
a  settlement,  although  he  be  rated, 
and  pay  to  the  church  and  poor- 
rate  for  the  whole  house.  Rex  v. 
This  Inhabitants  of  Penryn^  Af. 
57  G.  3.  443 

SET  OFF. 

1.  Where  damages  are  unliquidated 
and  there  is  not  a  mutuality,  there 
cannot  be  a  set  off;  therefore, 
where  plaintiff  declared  in  covenant 
for  a  total  loss  on  a  policy  of  as- 
surance effected  in  his  own  name, 

'  and  averred  the  interest  in  one 
count  to  be  in  himself,  and  in  an- 
other in  himself  and  others,  to 
which  defendants  pleaded  that  a 
less  sum  was  due  on  the  policy 
than  for  a  total  loss,  and  set  off 
monies  due  to  them  on  plaintiff's 
bond,  which  was  made  to  them 
before  they  had  notice  that  any 
other  than  plaintiff  was  interested 
in  the  policy :  Held,  that  these 
pleas  were  ill.  Grant  v.  The  Royal 
Exchange  Assurance  Company^  M* 
67  G.S.  439 

2.  An  underwriter,  in  an  action  by 

the 
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STAMP. 
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the  assignees  of  a  baakrupt  assur- 
ed, upon  a  loss  which  happened 
aflcr  the  baukruptcy,  may  sot  oS  a 
sum  due  to  him  for  premiums  on 
the  balance  of  accounts  between 
the  bankrupt  and  himsulf.  Gra- 
ham and  OiherSf  Assignees  of 
Leigh  J  Bankrupt  f  v.  Rus&ell,  M. 
57  G.  3.  Page  498 

SHERIFF. 
See  Bail,  2. 

STAMP. 

See  Bail,  '2. 

1.  A  deed  executed  and  indoised  on 
a  former  deed,  as  a  further  security 
for  advances  made  and  to  be  made 
under  the  first  deed,  is  exempted 
by  48  G.  3.  c.  149.  from  an  ad 
valorem  duty,  if  the  first  deed  be 
stamped  with  an  ad  valorem  stamp. 
llobinson  and  Others,  Assignees  of 
Clarhson  and  Another^  Bankrupts, 
V.  Macdonnell  and  Others,  Assig- 
jiees  of  Sharp  and  Others,  T. 
56  G,  3.  228 

2.  A  bill  of  sale  of  a  ship  is  not  void, 
though  it  omit  to  set  forth  a  true 
consideration;  and  is  not  stamped 
with  an  a^  valorem  stamp  ;  but  the 
parties  thereto  are  liable  tu  a  pe- 
nalty, llobinson  and  Others,  As- 
signees  of  Clqrkson  and  Parker, 
Bankrupts, .  v-  Macdonnell  and 
Others,  Assignees  of  G.  Sharp  and 
Others,  J.  56  G.  3.  228 

3.  A  valuation  made  of  tlie  parish 
lands,  by  two  resident  parishioners, 
appointed  for  that  purpose  at  a 
parish  meeting  by  the  parish  of- 
ficers, with  a  view  of  equalizing 
the  ratp  to  the  relief  of  the  poor, 
was  held  not  to  require  an  appraise- 
ment stamp,  it  being  merely  for 
the  information  of  the  parties  em- 
ploying the  valuers.  Atkinson  and 
Another  v.  Fell  and  Another^  Jl 
56  G.  3.  240 


STATUTES. 

Edw.  VI. 

2  and  8  c.  13.  Barren  Land.  Page  166 

Eliz. 
31  C.5.  Penal  action — Venue.  427 

JacI. 

21  c.  16.  s.  S.  Limitation.  75 
^  c.  19.  s.  11.  Banknipu             228 

Car.  II. 

12  c.  18*  s.  8.  Navigation  act.       122 

13  and  14  c.  12.  s.  1.    Settlement, 
Tenemeht.  136 

22  and  23  c.  25.  s.  3.  Game.       206 

W. 

3  and  4  c.  11.  5.  7.  Settlement.  214 
5  and  6  c.  11.  s.  3.  Costs.  5S0 
8  and  9  c.  1 1.  £.  8.  Suggestion.  60 

,  Ank. 

5  c.  14.  s,  2.  Game.  206 

Geo.  IL 

11  c.  19.  *."3.  Fraudulent   Removal. 

38,200 
17  c.  5.  Vagrant.  311 

—  c.  38.  Overseer.  314 

Geo.  IIL 

12  c.61.5.  18.  Gunpowder.         133 

14  c.  56.  Hull  Dock.  394 
17  c.  26.  s.l.  Annuity.  4 
2G  c.  60.  Ship  Register.                228 

34  c.  68.  Ship  Register.  ib. 

35  C.63.-S.13.  Stamp.  267 
39  and  40  c.  104.  s.  12.  London  Court 

of  Requests.  196 

42  C.S5  Offences  committed  abroad. 

403 

43  c.  84.  s,  12.  Non  Residence.   4S7 

47  c.  78.  Sibseu  Court  of  Requests. 

510 

48  C.149.  Stamp.  228 

49  c.  121.  5.9.  17.  Bankrupt.  21 
51  c,  125.  Insolvent.  *        72 

—  c.  143.  (local  and  personal)  Liver- 
pool Dock  Act.  311.^28 

53  c.  127.  s.  7.  Church  Rate.      248 

STOPPAGE  IN  TRANSITU. 

The  unpaid  vendor  may  slop  in  traa* 

fita 
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SURRENDER. 


TROVER. 


&n 


Situ  before  the  goods  come  to  the 
hands  of  the  vendee's  factor,  al- 
though the  factor  has  the  bill  of 
lading,  indorsed  to  order,  in  his 
hands,  and  is  under  acceptance  to 
the  vendee  on  a  general  account ; 
wherefore,  in  such  case,  where  the 
vendee  became  bankrupt,  and  the 
factor  also  became  bankrupt,  and 
the  messenger  under  the  factor's 
commission,  upon  the  arrival  of 
the  ship,  went  on  board  and  seized 
the  cargo,  the  atfent  of  the  vendor 
having  previously  given  notice  to 
the  captain  to  deliver  the  cargo  to 
him,  and  the  captain  having  agreed 
thereto:  Held,  that  trover  would 
lie  by  the  vendor  against  the  as- 
signee of  the-'banKrupt  factor. 
Patten  and  Others  v.  Thompson^ 
M.  57  G.  3.  Page  350 

SUGGESTION  OF  BREACHES. 

After  a  plea  of  non  est  factum,  and 
that  the  bond  was  obtained  by  fraud 
and  covin,  where  breaches  are  not 
assigned  in  the  declaration,  the 
plaintiff  may  suggest  them  under 
statute  8  and  9  IV,  S.  r.  11.  in 
making  up  the  issue.  Homfray  and 
Others  v.  Righy^  E.  56  G.  3.       60 

SURRENDER. 

Although  a  surrender  of  a  life  estate 
to  the  owner  of  the  fee  is,  as  be- 
tween the  parties,  an  extinguish* 
ment  of  the  estate  surrendered, 
yet  may  it  have  continuance  to  up- 
nold  a  prior  interest  derived  under 
it :  therefore  where  /.  B.  C.  having 
a  lease  for  three  lives  of  a  manor, 
where,  by  the  custom,  the  copy- 
holds were  demiseable  by  copy, 
made  a  lease  for  years  by  inden- 
ture of  a  copyhold  tenement  to  de- 
fendant's father,  and  afterwards 
the  estate  of  /.  B»  C.  was  surren- 
dered to  the  lord  of  the  fee,  who 
made  a  lease  of*  the  manor  to  the 
lessor  of  the  plaintiff :  (leld^  that 
Vol  V. 


inasmuch  as  the  lease  to  defend- 
ant's father,  though  not  warranted 
by  the  custom,  and  though  it  sus- 
pended the  copyhold  tenure,  was 
nevertheless  good  to  pass  an  in- 
terest to  him,  the  lessor  of  the 
plaintiff  should  not  avoid  the  same 
during  the  continuance  of  one  of 
the  £ree  lives  in  the  lease  to 
/.  B,  C,  notwishstanding  the  sur- 
render of  that  estate.  Doe  dem. 
R.  Beadon  v.  Pyke,  E.  56  G.  8. 
Page  146 

TITHE. 

Land  which  is  of  a  good  natural  qua- 
lity, shall  pay  tithe  immediately, 
notwithstanding  the  ^2  and  3  of  Ed- 
ward 6.  c.  13.,  although  the  ^'ex- 
pence  attending  the  breaking  it  up 
and  liming  it  exceeds  the  return 
made  to  the  farmer,  in  the  several 
first  years  of  cultivating  it.  IVar^ 
toick  and  Another  v.  Colli ns,  T. 
56  G.  3.  166 

TOTAL  LOSS. 
See  Insurance,  7.  Sjett-off,  1. 

TROVER. 

1.  Where  plaintiffs  sold  goods  to  T., 
who  paid  for  them,  and  was  to  take 
them  away,  but  defendant  becom- 
ing possessed  of  the  place  jn  which 
the  goods  were  deposited,  plaintiffs* 
attorney,  accompanied  by  T.  de- 
manded them  of  defendant,  telling 
him  that  they  belonged  to  plaintift, 
and  that  they  had  sold  them  to  T. ; 
to  which  defendant  answered  that 
he  would  not  deliver  them  to  any- 
person  whatsoever,  and  afterwards 
plaintifi  repaid  the  money  to'  T. 
and  brought  trover  against  defend- 
ant: Held  that  thb  demand  and 
refusal  were  sufficient  evidence  of 
JL  conversion  to  support  the  action, 
and  that  a  new  demand  b^  tlie 
plaintiffii,  after  they  had  repaid  the 
O  o  money 
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VARIANCE. 


WITNESS* 


monqr  to  T.  was  noi  neoeamry. 
P&aisoM  V.  Robinson  ond  Others^ 
E.  56G.S.  Page  105 

VARIANCE. 

1.  A  bill  of  exchange  di^wn  by  /.  S. 
to  hia  own  order  YaUie  received 
meana  value  received  by  Ae  drawee, 

.  and  if  U  be  alleged  in  the  declaration 
to  be  for  value  received  by  the  said 
/.  S.,  it  is  a  variance,  highmore 
v.  Primrose^  £.  K  G.  S.  65 

2.  In  ejectment,  the  premises  being 
described  as  in  the  parish  of  Wesi- 
buriff  and  it  being^  proved  diat 
there  were  two  panshea  of  West* 
bury^  viz.  JVoMury  on  Tiymm  and 
fVestbuiy  on  Severn:  lieldi  diat 
this  was  not  a  variance.  Doe  dem. 
Jamee  and  Wife  v.  Harris^  M* 
57  C?.  S.  S86 


VENUE. 

In  debt  upon  stat.  45 G.  8.  cSi. 
s.  12.  for  wiUuIly  absenting  him- 
self  fitom  his  benefice,  the  venue 
must  be  laid  in  die  ceunty  where 
the  oflbnce  b  oomasktedu     He 

^  st|it«  81  Elix.  e.S.  extends  as  weU 
to  ofl^ces  of  omisrion  as  of  ooni< 
misto'on..  WhiUheadr.  ffunnp  M. 
57  6.8.  n«e427 

WILL, 
See  DxvisB. 


WITNESS. 

One  joint  maker  of  a  ptoniissory  note 
is  a  witness  to  prove  the  aignaime 
of  the  other.  York  and  AnoAer 
r.BloU,E.  S6G.S.  71 
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